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The plaintiffs are a group of indirect purchasers of
Vel l butrin XL, a once-a-day antidepressant, who are suing the
producers of Wellbutrin XL, Biovail Corp., Biovail Laboratories,
Bi ovail Laboratories International (together, “Biovail”), and its
di stributors, SmthKline Beecham Corp. and d axoSm thKline PLC
(together, “GSK”), for illegally conspiring to prevent generic
versions of Wellbutrin XL, or buproprion hydrochloride, from
entering the Anerican market.

The plaintiffs have noved to anend their conplaint to

add state law antitrust clainms under New York’s Donnelly Act,

N. Y. Gen. Bus. Law 8§ 340, et seq., and the Illinois Antitrust Act
(“TAA"), 740 1l11. Conp. Stat. 10/1, et seq. in light of Shady

G ove Othopedic Assocs. v. Allstate Ins. Co., 130 S. C. 1431

(2010), which addressed the applicability of state | aw cl ass
action restrictions in federal court. The plaintiffs argue that

the Illinois and New York restrictions on class actions are not



applicable in federal court after Shady G ove because the

restrictions conflict wwth Federal Rule of G vil Procedure 23 and
are not “intertwned” with the state substantive rights. The
def endants argue that anmendnent would be futile because the class

action restrictions survive Shady G ove or in the alternative

t hat amendnent would result in unfair prejudice. For the reasons
stated below, the Court wll grant in part and deny in part the

nmotion to anend.

Procedural History

On March 26, 2009, the plaintiffs filed their first
anended conpl aint seeking treble damages for the defendants’
al | eged unl awf ul exclusion of generic versions of Wellbutrin XL
through the filing of shamlitigation. On July 30, 2009, the
Court granted in part and denied in part the defendants’ notions
to dismss and dismssed the plaintiffs’ Illinois and New York

cl ai ms. In re Wellbutrin XL Antitrust Litig., 260 F.R D. 143,

162, 164-165 (E.D. Pa. 2009). The Court dism ssed the
plaintiffs’ Illinois consunmer protection clainms because the

claims were “essentially antitrust clains in the guise of a claim

under the Illinois consumer protection statute” and the parties
did not dispute that the Illinois Antitrust Act would preclude
relief. 1d. at 162. The Court dism ssed the plaintiffs’ New

York unfair conpetition clainms because the plaintiffs were too



renote fromthe all egedly deceptive acts to state a claimfor
relief under New York law. 1d. at 165. The plaintiffs did not
assert clains under either New York or Illinois antitrust |aw
The case was placed in civil suspense on April 8, 2010
and renmoved fromcivil suspense on August 9, 2010. The instant
nmotion to anmend the plaintiffs’ conplaint was filed on Septenber
14, 2010 (Docket No. 196). On Decenber 14, 2010, the Court held
oral argunent for this notion. Follow ng a tel ephone conference
with counsel in this action and the direct purchaser action, the
Court issued an anended scheduling order setting the defendants’
opposition to the plaintiffs’ notion for class certification to

be due on or before January 28, 2011

I1. Legal Background

This notion to anmend arises in response to the recent

Suprene Court case Shady Grove. Shady G ove Othopedic Assocs.

v. Allstate Ins. Co., 130 S. C. 1431 (2010). In Shady G ove,

the Supreme Court addressed whether Federal Rule of G vil
Procedure 23, which governs class actions, conflicts with NY.
Cv. Prac. Law 8 901(b), which precludes class actions seeking
“penal ties” or statutory m ni num danmages.

In Shady Grove, the plaintiff had filed a putative

class action in federal court to recover unpaid statutory

interest under N. Y. Ins. Law Ann. 8 5106(a). This action would



have been barred in New York state courts. 1d. at 1436. The
United States Court of Appeals for the Second GCrcuit affirmed
the District Court’s dismssal and found that (1) Rule 23 and

8 901(b) did not conflict and (2) that 8§ 901(b) was “substantive”
and nust be applied by federal courts sitting in diversity.

Id. at 1437. 1In a 5-4 decision, the Suprene Court reversed.

Justice Scalia delivered the opinion of the Court with
respect to Parts | and I1-A.  The Court articulated a “famliar”
two-step framework for its analysis. First, the Court inquired
“whet her Rul e 23 answers the question in dispute.” [d. at 1437.
If it does, Rule 23 governs “unless it exceeds statutory
aut hori zation or Congress’s rul emaki ng power.” |d. (citations
omtted).

A majority of the Court agreed that Rule 23 “creates a
categorical rule entitling a plaintiff whose suit neets the
specified criteria to pursue his claimas a class action” and the
New York procedural statute “flatly contradict[ed]” Rule 23. Id.
at 1438, 1441. The dissent concluded that there was “no
unavoi dabl e conflict between Rule 23 and 8 901(b)” and i nstead
woul d have interpreted the Federal Rules “w th awareness of, and
sensitivity to, inportant state regulatory policies.” Shady
Gove, 130 S. . at 1460, 1469 (G nsburg, J. dissenting).

Turning to the second inquiry, Justice Stevens wote

separately as to whether Rule 23 violates the Rul es Enabling Act



as applied to New York |law. See Shady G ove, 130 S. C. at 1451

(Stevens, J. concurring in part and concurring in judgnment). See

al so Bearden v. Honeywell Int’l, Inc., No. 09-1035, 2010 U. S

Dist. LEXIS 83996, at *26 (M D. Tenn. Aug. 16, 2010) (noting that
the majority fractured with respect to the Rul es Enabling Act

anal ysis); MKinney v. Bayer Corp., No. 10-224, 2010 U.S. Dist.

LEXI'S 103516, at *23 (N.D. Onhio Sept. 30, 2010) (sane).

Justice Scalia, witing for hinmself and three ot her
justices, stated that the proper Rules Enabling Act test is to
exam ne solely the federal rule and whether it “really

regul ate[s]” procedure. Shady Grove Othopedic Assocs., 130 S.

Ct. at 1442 (Scalia, J.)

VWhat matters is what the rule itself
requlates: If it governs only “the manner and
t he neans” by which the litigants’ rights are

“enforced,” it is valid; if it alters “the
rul es of decision by which [the] court w |
adj udi cate [those] rights,” it is not.

Id. (enphasis in original, citations omtted).
Justice Stevens di sagreed that the “sol e Enabling Act
guestion is whether the federal rule ‘really regul ates procedure’

.7 Shady Grove, 130 S. C. at 1452 (Stevens, J.

concurring). Justice Stevens explained that the plurality’s
anal ysis ignored the limtation in the Rules Enabling Act that
Federal Rules may not “abridge, enlarge or nodify any substantive

right . . . .” 1d. (citing 28 U.S.C. § 2072).



In contrast with the plurality approach, Justice
Stevens’ approach to the Rules Enabling Act inquiry instructs
courts to consider whether the federal rule would displace a
state law that “is so intertwined” wwth the right or remedy that
it defines the scope of the right. 1d. (“A federal rule .
cannot govern a particular case in which the rule would displace
a state law that is procedural in the ordinary use of the term
but is so intertwwned with a state right or renmedy that it
functions to define the scope of the state-created right.”).
Justice Stevens agreed with Justice G nsburg' s four-nenber
di ssent that “there are sone state procedural rules that federal
courts nmust apply in diversity cases because they function as a
part of the State's definition of substantive rights and
renedies.” |d. at 1448. Justice Stevens, however, concl uded
that “this is not such a case.” 1d. at 1445.

As an initial matter, considering whether a rule
abridges, enlarges, or nodifies a state’s rights or renedies is

often a difficult inquiry because “one can often argue that the

state rule was really sone part of the State’s definition of its
rights or renedies.” 1d. at 1457 (enphasis in original). The

bar for finding an Enabling Act problemis, in Justice Stevens’
view, “a high one.” 1d. There nmust be “little doubt” that a
federal rule would alter a state-created right. 1d. Under this

standard, Justice Stevens concluded that 8 901(b) was not



intertwined with New York’s definition of substantive rights
because the rule is in New York’s procedural code, it is
applicable to class actions brought under any source of |aw, and
the legislative history was anbi guous.

First, Justice Stevens noted that the text of 8§ 901(b)
applies to clains based on any source of law, not just clains
based on New York Law and there is no interpretation from New

York courts to the contrary. Because of 8 901(b)’s apparent

applicability to other sources of law, “it is . . . hard to see
how 8 901(b) . . . serves the function of defining New York’s
rights or renedies.” |[|d.

Justice Stevens al so concluded that the | egislative
history did not “clearly describe a judgnent that 8 901(b) would
operate as a limtation on New York’s statutory damages.” 1d. at
1458. Although the legislative history cited by Justice G nsburg
in dissent supported the proposition that 8 901(b) was drafted in
response to fears that class actions for statutory penalties
woul d | ead to “anni hilating punishment,” Justice Stevens
concl uded that such statenents are “not particularly strong
evi dence that 8 901(b) serves to define who can obtain a
statutory penalty or that certifying such a class would enl arge
New York’s renmedy.” |d. Moreover, sone opponents of a broad-
cl ass action device argued that class actions were unnecessary to

notivate litigation when statutory penalties apply. 1d. (citing



Sperry v. Cronpton Corp., 863 N E. 2d 1012, 1015 (2007)). *“It is

not for us to dismss the possibility that New York | egislators
shared in those beliefs and thus wanted to exclude the cl ass
vehicle when it appeared to be unnecessary.” [d. at 1459.

The legislative history of § 901(b), according to
Justice Stevens, thus “reveals a classically procedural
calibration of making it easier to litigate clainms in New York
courts (under any source of law) only when it is necessary to do
so, and not nmaking it too easy when the class tool is not
required.” 1d. (enphasis in original). Justice Stevens noted
t hat because there are “two pl ausi ble conpeting narratives,” the
Court should respect the plain textual reading of § 901(b), a
rule in New York’s procedural code and applicable to class
actions brought under any source of |law, and Congress’ decision
that Rule 23 applies in federal courts. |1d. Rule 23 does not
abridge, enlarge, or nodify New York’s substantive rights or
remedi es and therefore 8 901(b) does not displace Rule 23. [|d.

A question that arises is which approach is controlling
on this Court. Wen no view of the Suprene Court achieves a
majority, the Court’s holding is the position taken by those who

concurred “on the narrowest grounds.” Jackson v. Danberg, 594

F.3d 210, 220 (3d Gr. 2010) (quoting Marks v. United States, 430
U S 188, 193 (1977)). However, “in cases where approaches

differ, no particular standard is binding on an inferior court



because none has received the support of a majority of the

Suprene Court.” Berwind Corp. v. Commir of Soc. Sec., 307 F.3d

222, 234 (3d Gr. 2002) (citations and quotations omtted). The
United States Court of Appeals for the Third Crcuit has
explained that it is not always possible to discover a single
standard “that legitimtely constitutes the narrowest grounds for

the decision.” See Rappa v. New Castle County, 18 F.3d 1043,

1057 (3d Cir. 1994). See also King v. Palner, 950 F.2d 771, 781

(D.C. Gr. 1991) (en banc) (explaining that an opinion is
“narrower” only when one is “a | ogical subset of the other,

br oader opinions” and represents “a comon denom nat or of the
Court’s reasoning”). Were there is no “narrower ground,” the
only binding aspect of a fragnmented decision is the specific

result. Berwind Corp., 307 F.3d at 234 (citing Anker Energy

Corp. v. Consolidation Coal Co., 177 F.3d 161, 170 (3d Cr

1999)) (additional citation omtted).
The nmere fact that Justice Stevens was the “fifth vote”
does not by itself nmake his approach binding on | ower courts.

See Berwind Corp., 307 F.3d at 234. Justice Stevens’ approach

does, however, formthe “narrowest grounds” in Shady G ove

because, although he found Rule 23 to conflict with 8§ 901(b)
along with the plurality, Justice Stevens’ Rules Enabling Act

analysis called for an analysis of the state’s substantive rights



and renedi es that was consistent wth approach of the four
menbers of the dissent. As Justice G nsburg expl ai ned,
[A] majority of this Court, it bears
enphasi s, agrees that Federal Rules should be
read with noderation in diversity suits to
accommopdat e i nportant state concerns.

Shady Grove, 130 S. C. at 1464 n.2 (G nsburg, J. dissenting).

Taken together, the five justices in the concurrence and the
di ssent concluded that the validity of Federal Rules of G vil
Procedure turns, in part, on the rights afforded by the state

rule that the Federal Rule displaces. |d.; Shady Grove, 130 S.

Ct. at 1449 (Stevens, J. concurring). A mjority of the Court,
accordingly, rejected Justice Scalia' s Rules Enabling Act
anal ysis that only exam nes the Federal Rule on its own in favor
of an analysis that considers inportant state interests.

Lower courts have al so concluded that Justice Stevens’

Rul es Enabling Analysis in Shady G ove is controlling. See

MKi nney v. Bayer Corp., No. 10-224, 2010 U.S. Dist. LEXIS

103516, at *29 (N.D. Onhio Sept. 30, 2010); Bearden v. Honeywell

Int’l, Inc., No. 09-1035, 2010 U.S. Dist. LEXIS 83996, at *30

(MD. Tenn. Aug. 16, 2010); In re Whirlpool Corp. Front-Loading

Washer Prods. Liab. Litig., No. 08-65000, 2010 U.S. Dist. LEXIS

69254, at *6-8 (N.D. Chio July 12, 2010).

10



I11. Analysis

The plaintiffs seek to anmend their conplaint to add
antitrust clainms under New York and Illinois state | aw. Bot h

statutes at issue here are “lllinois Brick repealers.”! Pursuant

to the Federal Rules of G vil Procedure, a party may anmend its
pl eading either with the opposing party’s witten consent or the
court’s leave. Fed. R Cv. P. 15(a)(2). A court should freely
give | eave when justice so requires. |1d. Such |Ieave should be
granted in the absence of undue delay, bad faith or dilatory
notive, repeated failure to cure deficiencies by anmendnents
previously all owed, undue prejudice to the opposing party, or

futility of the anendnent. Foman v. Davis, 371 U S. 178, 182

(1962). The defendants argue that anmendnent would be futile
because the Illinois and New York class action restrictions

survive Shady Grove. In the alternative, the defendants argue

t hat amendnent would result in unfair prejudice.

! In Illinois Brick, the Suprenme Court prohibited federal
antitrust suits by indirect purchasers. |[llinois Brick Co. V.
I[Ilinois, 431 U.S. 720, 728 (1977). Followng lllinois Brick, a
nunber of states including Illinois and New York passed so-called

“Illinois Brick repealers,” which established the right of an

i ndirect purchaser to bring an antitrust clai munder state |aw.
See, e.qg., Jonathan T. Tomin & Dale J. Gali, Federalism And The
| ndi rect Purchaser Mess, 11 George Mason L. Rev. 157, 161 (2002).

11



A I[Ilinois dains

The Illinois Antitrust Act (“1AA’) provides for an
i ndi rect purchaser cause of action. 740 IIl. Conp. Stat. 10/7(2)
(“Any person who has been injured . . . by a violation of Section

3 of this Act may maintain an action in the Crcuit Court for
damages. . . . No provision of this Act shall deny any person who
is an indirect purchaser the right to sue for damages.”) The
II'linois |egislature, however, has enacted two inportant
limtations in the sanme provision that creates the substantive
right. After noting that “[n]o provision of this Act shall deny
any person who is an indirect purchaser the right to sue for
damages,” the legislature explicitly requires that indirect
purchaser suits nust be brought by the Illinois Attorney General
and further requires that “the court shall take all steps
necessary to avoid duplicate liability” in cases where actions
are brought by direct and indirect purchasers.

Provi ded further that no person shall be

authorized to nmaintain a class action in any

court of this State for indirect purchasers

asserting clains under this Act, with the

sol e exception of this State’s Attorney

Ceneral, who may maintain an action parens

patriae as provided in this subsection.
740 111. Conp. Stat. 10/7(2).

The plaintiffs argue that the indirect purchaser

restrictions only apply to a class action brought “in a court of

this State [Illinois]” and not to an action brought in a court

12



outside of Illinois. 1d. Courts outside of Illinois, however,
have read the attorney general restriction to apply to bar

i ndi rect purchaser actions in federal court. See, e.qg., Inre

Fl onase Antitrust Litig., 692 F. Supp. 2d 524, 539 (E.D. Pa.

2010). In addition, the State |l egislature created the
substantive right in ternms of Illinois courts as well. A person
who has been injured “for a violation of Section 3 of this Act

[ 740 I LCS 10/3] may maintain an action in the Crcuit Court for
damages . . . .” 740 1ll. Conp. Stat. 10/7(2). It would be

i nconsistent to read these provisions together and concl ude t hat
the substantive right is intended to be enforceable in courts
outside of Illinois, but not the acconpanying restrictions.?

It is also notable that the limtations on indirect
purchaser actions in the I AA were enacted in the sanme paragraph
of the sane statute as the state-created right and are
acconpani ed by other substantive limtations. 740 Ill. Conp.
Stat. 10/7(2). 1In addition, the limtations inposed by the
I1linois legislature on indirect purchaser actions do not by
their ternms apply to non-1llinois sources, but rather the
limtations apply specifically to indirect purchaser actions

brought pursuant to a violation of Section 3 of the AA.  The

2 Cl ass actions for indirect purchasers that are not
brought by the Attorney General within Illinois are al so
dism ssed. See, e.qg., Gaebler v. NM Potash Corp., 676 N E.2d
228, 230 (IIl. App. C. 1996); Bobrowicz v. City of Chi., 522
N.E. 2d 663, 669 (II1l. App. Ct. 1988).

13



statute provides: “Any person who has been injured . . . by a
violation of Section 3 of this Act may maintain an action . . .~
subject to the limtations inposed upon indirect purchasers. 740
I1l. Conp. Stat. 10/7(2).

Furthernore, courts have observed that the Illinois
statute represents a policy judgnent as to the feasibility of
managi ng duplicative recovery, which the |egislature has
entrusted to the Attorney General but not to individual indirect

purchasers. See, e.qg., Ill., ex rel. Burris v. Panhandle E. Pipe

Line Co., 935 F.2d 1469, 1480 (7th G r. 1991) (“Illinois | aw does
permt indirect purchaser suits while federal |aw does not, but
that difference reflects different judgnments about the
feasibility of trying such clainms and the potential danger of
duplicative recoveries . . . .").

Courts that have addressed simlar restrictions under
Ohi o and Tennessee | aw have concluded that the restrictions

survi ve Shady G ove. See MKinney v. Bayer Corp., No. 10-224,

2010 U.S. Dist. LEXI S 103516, at *27 (N.D. Chio Sept. 30, 2010)
(appl yi ng enhanced pl eading requirenents in the Ohi o Consuner
Sal es Practice Act because the provision is not “pan-

substantive”); Bearden v. Honeywell Int’l, Inc., No. 09-1035,

2010 U.S. Dist. LEXIS 83996, at *30 (M D. Tenn. Aug. 16, 2010)
(appl yi ng the Tennessee Consumer Protection Act that included the

restriction “individually” in the terns of the substantive

14



statute); In re Wiirlpool Corp. Front-lLoading Washer Prods. Liab.

Litig., No. 08-65000, 2010 U S. Dist. LEXIS 69254, at *6-8 (N. D
Chio July 12, 2010).

The Court concludes that the IAA's restrictions on
i ndi rect purchaser actions are distinguishable fromthe

provi sions addressed in Shady G ove. The Illinois restrictions

on indirect purchaser actions are intertwined with Illinois
substantive rights and renedi es because (1) the restrictions
apply only to the I1AA (2) they are incorporated in the sane
statutory provision as the underlying right, not a separate
procedural rule, and (3) the restrictions appear to reflect a
policy judgnment about nanagi ng the danger of duplicative
recoveries. Because the indirect purchaser restrictions of the
| AA are “intertwined” with the underlying substantive right,
application of Rule 23 would “abridge, enlarge or nodify”
II'linois’ substantive rights, and therefore Illinois’
restrictions on indirect purchaser actions nust be applied in
federal court. The Court will therefore deny the indirect
purchaser plaintiffs’ notion to anmend their conplaint to include

cl ai n8 under the | AA

B. New York C ai ns

The plaintiffs also seek to anmend their conplaint to

i nclude cl ainms under the Donnelly Act, N. Y. Gen. Bus. Law § 340,

15



et seq. Section 340(5) provides that a successful antitrust
plaintiff “shall recover three-fold the actual danmages sustai ned
t hereby, as well as costs not exceeding ten thousand dollars, and
reasonabl e attorneys’ fees.” The Donnelly Act does not address
private class actions, although N Y. Cv. Prac. Law § 901(b),

whi ch the New York Legislature enacted in 1975, provides a
limtation on the availability of class actions. Section 901(b)
provides: “Unless a statute creating or inposing a penalty, or a
m ni mum nmeasure of recovery specifically authorizes the recovery
thereof in a class action, an action to recover a penalty, or

m ni mum nmeasure of recovery created or inposed by statute nay not
be mai ntained as a class action.”

Bi ovail argues that 8 901(b) is a substantive el enent
in New York’s Donnelly Act, even though it is not, according to
the Suprenme Court, a substantive elenent of N Y. Ins. Law
8§ 5106(a). Biovail also argues that the “duplicate liability”
provision in the Donnelly Act also prevents an indirect purchaser
class action. NY. Gen. Bus. Law 8§ 340(6). The Court notes that
Biovail, in its papers and at oral argunment, nmade a strong
argunent for the distinction that the Donnelly Act was passed in
the statutory context of § 901(b) and that a limtation on class
actions within the text of the Donnelly Act woul d have been

redundant. Biovail thus concludes that 8§ 901(b) is “intertw ned”

16



with 8 340 and nust be applied to bar the indirect purchasers’
cl ass action seeking trebl e damges.

The Court of Appeals for New York has specifically
noted that the | egislature began to anmend the Donnelly Act
“wW thin weeks” of the passage of § 901.

Wt hin weeks of passage of the class action
statute, the Legislature undertook to anmend
t he Donnelly Act.

It is notable that the Legi sl ature added the
trebl e damages provision to the Donnelly Act
shortly after having adopted CPLR 901 (b).
Clearly, the Legislature was aware of the
requi renent of making express provision for a
cl ass action when drafting penalty statutes,
and coul d have included such authorization in
General Business Law § 340.

Sperry v. Cronpton Corp., 863 N E 2d 1012, 1015, 1017 (N.Y.

2007). In Sperry, the New York Court of Appeals concluded that
class actions could not be brought in New York to seek treble
damages under the Donnelly Act because such danages are
“penalties.” 1d. at 1013.

In addition, the New York | egislature has considered
and rejected legislation that woul d authorize class actions for
antitrust treble damages prior to 8 901(b), during the
consideration of 8 901(b), and after the enactnent of 8§ 901(b).

In Sperry, the Court of Appeals reviewed this |legislative history

17



and noted that the |egislature had several tines contenpl ated
addi ng class action authorization for antitrust treble damages.

In 1973 and 1974, bills died in commttee
that woul d have permitted class actions for
the recovery of treble damages (see 1973 NY
Senate-Assenbly Bill S 3544, A 4832; 1974 NY
Senat e- Assenbly S 3544, A 4832). Simlarly,
in 1975, while the Legislature was
considering the treble damages bill that was
eventual |y enacted, a separate proposal (1975
NY Assenbly Bill A 1215) woul d have expressly
permtted class actions. Mre recently, bills
to amend the Donnelly Act to create a class
action provision in General Business Law

8 340(7) have been considered a nunber of
times (see 2002 NY Assenbly Bill A 11124,
2003 NY Assenbly Bill A 5158; 2005 NY
Assenbly Bill A 663). The sane proposal is
currently pending (see 2007 NY Assenbly Bill
A 396). Under the proposed anendnent, Ceneral
Busi ness Law 8§ 340 (7) would provide: “Any
damages recoverabl e pursuant to this section
may be recovered in any action which a court
may authorize to be brought as a class action
pursuant to article nine of the civil
practice |aw and rules.”

Sperry, 863 N E. . 2d at 1017 n.8. Biovail concludes that § 340
inplicitly incorporates the procedural provision and notes that
the “only neani ngful difference between the Donnelly Act and the
| AAis that the latter includes a specific class action ban
within the antitrust statute itself, while the Donnelly Act does
not. The reason for that difference, however, is obvious —there
was no need to include a class action ban in the Donnelly Act

itself because Section 901(b) al ready existed when New York’s

i ndi rect purchaser cause of action was enacted.” Qpp’'n at 11-12.

18



Bi ovail s argunents, however, are underm ned by Justice
Stevens’ focus on the text of 8 901(b) itself. Justice Stevens
enphasi zed that 8 901(b) applies to all sources of law, and it is
therefore difficult to see how 8 901(b) defines New York’s
rights.

The text of CPLR 8 901(b) expressly and
unanbi guously applies not only to clains
based on New York |aw but also to clains
based on federal |aw or the |aw of any ot her
State. And there is no interpretation from
New York courts to the contrary. It is
therefore hard to see how § 901(b) could be
understood as a rule that, though procedural
in form serves the function of defining New
York’s rights or renedies.

Shady Grove, 130 S. C. at 1457 (Stevens, J. concurring).

Li kewi se, Biovail’s argunent that a class action prohibition
within the text of 8 340 woul d have been redundant ignores the
maj ority reasoning that enphasizes the plain text of the statute.
The statute that the New York | egislature “could have [] witten”

has “no bearing.” Shady G ove, 130 S. CG. at 1440 (mjority

opinion) (citations and footnotes omtted).

Courts have also treated Shady Grove as a genera

preenption of § 901(b). See Holster v. Gatco, Inc., 130 S. C

1575, 1575-17 (2010) (Scalia, J. concurring) (“Shady G ove []

hel d that, irrespective of Erie, 8 901(b) does not apply to
state-law clains in federal court because it is validly
pre-enpted by Rule 23.”7). The Court of Appeals for the Second

Circuit has also noted that Shady Grove applies “in general” to

19



clainms filed under the C ass Action Fairness Act in federal
courts; if the requirenments of federal jurisdiction exist and

Rule 23 is net, 8 901(b) is “irrelevant.” Holster v. Gatco,

Inc., 618 F.3d 214, 216-17 (2d Cir. 2010) (Cal abresi, J.)
(di stinguishing the federal Tel ephone Consuner Protection Act
action, 47 U S.C. 8§ 227, which calls for the application of state
l aw) .

Lower courts have |ikew se concluded that § 901(b) does

not survive after Shady Grove as applied to the Donnelly Act and

ot her New York provisions. The United States District Court for
the Northern District of California allowed a sim|lar anmendnent

to assert clainms under the Donnelly Act. See In re Static Random

Access Menory (SRAM Antitrust Litig., 2010 U S. Dist. LEXIS

97398, at *30-33 (N.D. Cal. Aug. 4, 2010). In the Wellbutrin SR
litigation, Judge Stengel briefly addressed the issue and
concluded that the New York antitrust clai mwould survive under

Shady Grove, but should be dism ssed the because the requisite

conspiracy was not alleged. In re Wllbutrin SR 2010 U. S. Dist.

LEXI' S 93520, at *34-36 (E.D. Pa. Sept. 7, 2010). See also

Pefanis v. Westway Diner, Inc., No. 08-002, 2010 U S. Dist. LEXIS

93180, at *19 (S.D.N. Y. Sept. 7, 2010) (all ow ng anmendnent for
I i qui dat ed damages under the New York Labor Law).
Bi ovail further argues that indirect and direct

purchaser actions may not be mai ntai ned under the Donnelly Act
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because the Act mandates that courts take “all steps necessary to

avoid duplicate liability . . . .” NY. Gen. Bus. Law § 340(6).°3
The text of 8§ 340(6) provides in part: “lIn any action pursuant to
this section . . . the court shall take all steps necessary to

avoi d duplicate liability, including but not limted to the
transfer and consolidation of all related actions.” Based on a
pl ain reading of the statute’s text, it is not clear that the
statute conceives of direct federal liability as duplicative with
indirect state liability.*

In support of this argument, Biovail cites to a Suprene
Court of New York case and a U S. District Court for the D strict

of WAshington D.C. case. Ho v. Visa US. A, Inc., 2004 NY.

Msc. LEXIS 577 (Sup. Ct. 2004); Inre Vitamns Antitrust Litig.,

No. 99-197, 2000 U.S. Dist. LEXIS 15109 (D.D.C. Cct. 6, 2000).
Not ably, Ho did not construe the scope of 8§ 340(6), but concl uded

that the plaintiffs should not recover because their injuries

3 The defendants al so argue that such clainms cannot
survive the “rigorous” scrutiny under Rule 23 s predom nance
requirenent. Biovail’s Qop’n at 10 citing In re Hydrogen
Peroxide Antitrust Litig., 552 F.3d 305, 309 (3d Cr. 2008).
This argunent is premature at this stage. It may be raised in
connection wth the pending notion for class certification.

4 For a discussion of the anbiguity of “duplicative
recovery” provisions including New York’s 8 340(6), see Robert H.
Lande, New Options for State Indirect Purchaser Legislation:
Protecting the Real Victins of Antitrust Violations, 61 Ala. L.
Rev. 447, 454 n.40 (2010) (“There are several state statutes that
precl ude duplicative recovery, but it is difficult to determ ne
whet her they are worried about duplication solely on the state
| evel, or duplication between the state and federal |evels.”)
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were too renote for several reasons including the fact that there
had al ready been a settlenent involving parties nore directly
affected. See Ho, 2004 N.Y. Msc. LEXIS 577, at *3. In Iln re

Vitamins Antitrust Litigation, the Court concluded that 8§ 340(6)

woul d i ncrease defendants’ liability and thus should not be given

retroactive application. See Inre Vitamns Antitrust Litig.,

No. 99-197, 2000 U.S. Dist. LEXIS 15109, at *34, n.9 (D.D.C. Cct.
6, 2000) (noting that the only way to avoid “duplicative
recovery” would be to deny indirect purchasers any overcharge
damages at all).

G ven the textual anbiguity of the “duplicative
recovery” provision as well as the |lack of clear pronouncenent
from New York courts to the contrary, the Court is unwlling to
conclude at this stage that 8 340(6) acts to bar indirect
purchaser liability where there is pending direct purchaser
federal litigation. The Court also concludes that New York’s
8§ 901(b) and & 340 are distinguishable fromthe I AA's
restrictions not nerely because New York’s limtationis in a
separate procedural provision, but also because §8 901(b) does not
define state-created rights because it applies to all sources of

| aw.

22



C Prej udi ce

In the alternative, the defendants argue that they
woul d be unfairly prejudiced if the plaintiffs are permtted to
amend their conplaint. There is a general presunption in favor

of allowing a party to anmend pl eadings. See Boileau v. Bethlehem

Steel Corp., 730 F.2d 929, 938 (3d Cr. 1984). Undue prejudice,

however, is the “touchstone” for denial of an anendnent. See

Bechtel v. Robinson, 886 F.2d 644, 652 (3d Gr. 1989). See also

Em nence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th
Cir. 2003) (“Absent prejudice, or a strong show ng of any of the
remai ni ng Foman factors, there exists a presunption under Rule
15(a) in favor of granting |eave to anmend.”). To successfully
oppose the plaintiffs’ notion, the defendants nust “denonstrate
that [their] ability to present [their] case would be seriously

i npai red were anmendnent allowed.” Dole v. Arco Chem Co., 921

F.2d 484, 488 (3d G r. 1990).
Amendnent to a conplaint is a nmatter within the

district court’s discretion. Foran v. Davis, 371 U S. 178, 182

(1962). The burden is on the nonnoving party to establish
prejudi ce and the burden is high. The defendants ability to
present their case nust be “seriously inpaired.” Dole, 921 F.2d
at 488. The nonnoving party has a heavier burden than nerely
claimng prejudice, it nust show that an unfair disadvantage or

deprivation will result by allow ng the anendnent. Heyl &
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Patterson Int’'l, Inc. v. F. D. Rich Hous., Inc., 663 F.2d 419,

426 (3d Gr. 1981).

The defendants argue that amendnent woul d prejudice
t hem because it would require significant additional discovery,
re-briefing of dispositive notions, and require “substanti al
rewor ki ng” of draft briefs. As a practical matter, the
defendants al so fear that the plaintiffs will use these
additional clainms for leverage to settle w thout the defendants
being afforded a chance to test the strength of those clains
through a notion to dismss or via class certification. GSK' s

Qop’'n at 4-5 (citing In re Hydrogen Peroxide Antitrust Litig.,

552 F.3d 305, 310 (3d Cir. 2008)).

The plaintiffs argue that additional work is mtigated
because they have al ready produced to the defendants data
reflecting paynments in New York and Illinois. “Plaintiffs are
hard-pressed to identify any other class certification discovery
Def endants woul d need beyond that already produced.” Reply at
13- 14.

The Court finds that the defendants have not shown
enough prejudice to warrant denial of the plaintiffs’ notion to
amend. The U.S. District Court for the Northern District of

California, addressing amendnent under Shady Grove to allow a

Donnelly Act claim concluded that there woul d be no prejudice

despite being even further along in that litigation than the
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parties are in this litigation. |In re Static Random Access

Menory (SRAM Antitrust Litig., 2010 U.S. Dist. LEXIS 97398, *31

(N.D. Cal. Aug. 4, 2010). In lIn re SRAM fact and expert

di scovery cl osed on Decenber 11, 2009 and July 9, 2010 and the
defendants had already filed notions for summary judgnent. A
two-nonth trial was set to begin on January 31, 2011, and the

Court decided the notion on August 4, 2010. In re Static Random

Access Menory (SRAM Antitrust Litig., 2010 U S. Dist. LEXIS

97398, *31 (N.D. Cal. Aug. 4, 2010). Despite this advanced stage
of litigation, the Court denied the defendants’ notion. 1d. See

al so Pefanis v. Westway Diner, Inc., 2010 U S. Dist. LEXI S 93180,

at *20-21 (S.D.N. Y. Sept. 7, 2010) (allow ng for anmendnent in

light of Shady Grove); In re Bristol-Mers Squibb Secs. Litig.,

228 F.R D. 221, 228 (D.N.J. 2005) (notion to anmend denied after

four and a half years of discovery); Cureton v. NCAA 252 F.3d

267, 273-74 (3d Cir. 2001) (rmotion to anmend deni ed where factual
i nformati on had been known for two and a half years and case had
al ready been tried).

In this case, the notion to anend was filed a nonth
after the case was renoved from suspense. |In addition, the
def endants’ opposition to class certification is not due until
January 28, 2011. G ven the stage of discovery, and the fact
that the defendants have not yet filed their oppositions to class

certification, the Court concludes that anendnent to include
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clains under New York’s Donnelly Act would not unfairly prejudice
t he def endants.

An appropriate order follows separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: WELLBUTRI N XL : ClVIL ACTION
ANTI TRUST LI TI GATI ON )
No. 08-2433 (Indirect)

ORDER

AND NOW this 21st day of Decenber, 2010, upon
consideration of the indirect purchaser plaintiffs’ Mtion for
Leave to File an Anendnent to their First Amended Consol i dated
Cl ass Action Conplaint (Docket No. 196), the opposition, reply,
and sur-reply thereto, oral argunent on Decenber 14, 2010, and
for the reasons stated in a nenorandum of today’s date, IT IS
HEREBY ORDERED t hat said notion is GRANTED | N PART AND DENI ED I N
PART as foll ows:

1. The plaintiffs are GRANTED | eave to anend their
conplaint to assert clainms under New York’s Donnelly Act, N.Y.
Gen. Bus. Law § 340, et seq.

2. The plaintiffs are DENIED | eave to anmend their
conplaint to assert clains under the Illinois Antitrust Act, 740
II'l. Conp. Stat. 10/1, et seq.

3. The plaintiffs’ second anended conpl aint shall be

due to the Court on or before January 7, 2011

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




