I N THE UNIl TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D ERI C ALLEN ; ClVIL ACTI ON
V.
JEROME WALSH, et al. : NO. 10- 3052
MEMORANDUM
McLaughlin, J. Decenber 7, 2010

Before the Court is the petition of David Eric Allen, a
state prisoner, for a wit of habeas corpus pursuant to 28 U S. C
8§ 2254. On Decenber 13, 2001, David Eric Allen was sentenced to
three-to-six years inprisonnment follow ng a conviction for
possessi on of cocaine with intent to deliver. The petitioner did
not file a direct appeal. Wile on parole, the petitioner was
arrested on unrel ated charges and on April 26, 2007, the
petitioner was sentenced to seven-to-fourteen years for the
separate offense. Pet’'r’s (Cbjections to the Report and
Recommendati on, Ex. “Sentence Status Summary”. The petitioner’s
parol e was revoked and his original sentence for the drug
conviction, set to expire on Decenber 13, 2007, was nodified to

expire on January 26, 2008 as a result of backtine.! |[d.

The respondents originally identified Decenber 13, 2007, as
the date when the sentence expired. The respondents have
clarified that this date was in error. The petitioner served
backti me, which delayed the expiration of his sentence to January
26, 2008. Resp’'t’s Resp. to Order dated Dec. 6, 2010, at 1.



On January 24, 2008, the petitioner filed a petition
attacking his drug conviction under the Pennsyl vani a Post
Conviction Relief Act (“PCRA”), 42 Pa. C.S. § 9541, and filed a
second PCRA petition on April 21, 2009. The petitions were
di sm ssed on June 4, 2008, and Decenber 1, 2009, respectively.
The petitioner filed the instant 8 2254 petition for federal
habeas relief on July 26, 2010, alleging constitutional errors
with regard to his drug conviction.

The petition was referred to a Magistrate Judge for a
report and recommendation (“report”), which was issued on Cctober
28, 2010. The report concludes that the petitioner’s clains nust
be di sm ssed because the petitioner is not currently “in custody”
for the drug conviction under attack, nor was he “in custody”
when he filed the habeas petition on July 26, 2010. In the
alternative, the report concludes that the petition nust be
dism ssed as tine-barred by the one year statute of |[imtations,
set forth in the Antiterrorismand Effective Death Penalty Act of
1996 (“AEDPA’), 28 U S.C. § 2244(d). Although the Court agrees
with the report’s conclusion, it does not agree with all of its
reasoni ng.

Under 28 U. S.C. § 2254, a petitioner may only seek
federal habeas relief if heis “in custody” in violation of the

Constitution or federal law. 28 U S.C 8§ 2254(a); Lackawanna

Cnty. Dist. Attorney v. Coss, 532 U S. 394, 401 (2001). A




petition for habeas relief “generally becones noot when a
prisoner is released fromcustody before the court has addressed

the nerits of the petition.” DeFoy v. MCullough, 393 F. 3d 439,

441 (3d Cir. 2005). Wien M. Allen filed his 8§ 2254 petition on
July 26, 2010, his original sentence had already expired, and
therefore the report concludes that the petitioner was no | onger
“in custody.”

The Court disagrees with the report’s conclusion that
the petitioner is not “in custody” for purposes of 8 2254(a). In

Garlotte v. Fordice, 515 U. S. 39 (1995), the Suprene Court held

that a petitioner was still “in custody” for purposes of § 2254
despite the fact that he was no | onger incarcerated for the
conviction he sought to attack, but rather was serving sentences
consecutive to those already served. The Suprene Court reasoned
that invalidation of the sentence that ran first in the series
coul d advance the rel ease date from subsequent sentences, and
therefore the petition was not noot. |d. at 46-47.

The Court of Appeals for the Third Grcuit extended
Garlotte to a case where a prisoner sought habeas review of a
robbery sentence, but did not file his habeas petition until he
had conpl eted his robbery sentence and was serving a sentence for

an unrel ated sex of fense. DeFoy v. MCull ough, 393 F. 3d 439, 442

(3d Cr. 2005). The Court of Appeals concluded that, because the



petitioner was required to serve the remai nder of his arned

robbery sentence before comencing his sex offense sentence:
The effect of any error as to the fornmer was to del ay
the start of the latter. Thus, because any renedy we
grant [petitioner] mght affect his release date for

the sentence he is currently serving ... [petitioner]’s
habeas petition is not noot.

The Court finds DeFoy to be controlling. Wen he filed
his 8§ 2254 petition, M. Allen was incarcerated for a separate
of fense, for which he had been convicted before his original drug
sentence had expired. The petitioner was required to serve the
remai nder of his drug sentence before comencing his sentence for
the separate offense. Therefore, a successful attack on the drug
convi ction could advance the petitioner’s release date fromhis
subsequent sentence. The Court therefore concludes that the
petitioner is “in custody” for purposes of 8§ 2254. See DeFoy,
393 F.3d at 442.

Nonet hel ess, the Court agrees with the report’s
conclusion that the petitioner’s clainms nmust be dism ssed as
time-barred. A one-year limtations period on the filing of
habeas petitions is set forth in 28 U S.C. § 2244(d) (1), which
provi des:

A 1l-year period of Iimtation shall apply to an

application for a Wit of Habeas Corpus by a

person in custody pursuant to the judgnent of a

state court. The limtation period shall run from
the | atest of -



(A) the date on which the judgnent becane fina
by the conclusion of direct review or the
expiration of the time for seeking such
revi ew

(B) the date on which the inpedinment to filing an
application created by state action in
violation of the Constitution or |aws of the
United States is renoved, if the applicant
was prevented fromfiling by such state
action;

(© the date on which the constitutional right
asserted was initially recognized by the
Suprenme Court and made retroactively
applicable to cases on collateral review, or

(D) the date on which the factual predicate of
the claimor clains presented could have been
di scovered through the exercise of due
di li gence.

28 U.S.C. § 2244(d)(1). The petitioner has not alleged an
i npedi nent created by state action that prevented himfrom
filing a tinely habeas petition. Moreover, none of the
petitioner’s clainms involve rights newly recogni zed by the
United States Suprenme Court. Finally, the petitioner has
failed to articulate a factual predicate underlying his
clainms that could not have been discovered earlier through
due diligence. Therefore, the Court nust | ook to the date
on which the judgnment becane final. The petitioner was
sentenced on Decenber 13, 2001. The petitioner had thirty
days to file a direct appeal, but failed to do so, and
therefore direct review ended on January 12, 2002. The

petitioner thus had until January 12, 2003, to file a



petition for habeas relief. Because the petition was not
filed until July 26, 2010, it nust be dism ssed as
untimely. ?

For the foregoing reasons, the Court will adopt the
Magi strate Judge’ s report and recommendation, with the exceptions
noted above, and will overrule the petitioner’s objections
thereto. M. Allen’ s petition for a wit of habeas corpus is
t herefore denied and di sm ssed.

An appropriate order shall issue separately.

2The Court al so agrees that the petitioner’s clains are not
subject to equitable tolling. Equitable tolling is appropriate
in three circunstances: (1) if the defendant actively msled the
plaintiff; (2) if the plaintiff has in sonme extraordi nary way
been prevented fromasserting his rights; or (3) if the plaintiff
has tinmely asserted his rights, but has m stakenly done so in the
wong forum Jones v. Mrton, 195 F. 3d 153, 159 (3d G r. 1999).
The petitioner has not argued that any of these circunstances
prevented himfromfiling his habeas petition by January 12,
2003.
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DAVI D ERI C ALLEN ) Cl VIL ACTI ON
V.
JEROVE WALSH, et al. NO. 10-3052
ORDER

AND NOW this 7th day of Decenber, 2010, upon
consideration of the Petition for Wit of Habeas Corpus of
Petitioner David Eric Allen (Docket No. 4), and the
respondents’ response thereto (Docket No. 15), and after review
of the Report and Recommendation of United States Magistrate
Judge Linda K. Caracappa (Docket No. 16) and the petitioner’s
bj ections thereto (Docket No. 17), and follow ng the
respondents’ response to the Court’s questions in an order
dat ed Decenber 6, 2010, IT IS HEREBY ORDERED, for the reasons
set forth in a nmenorandum of | aw bearing today’s date, that:

1. The petitioner’s Objections are OVERRULED.

2. The Report and Reconmendation i s APPROVED and
ADOPTED, except as nodified in the nenorandum of |aw.

3. The Petition for Wit of Habeas Corpus is DEN ED

and DI SM SSED as ti ne-barred.



4. There is no basis for the i ssuance of a
certificate of appealability.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




