IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAW OFFI CE OF MARVI N LUNDY : ClVIL ACTI ON
V. :
VWH TEHAVEN S. F., LLC : NO. 10-4544
VEMORANDUM
Dal zel I, J. Oct ober 22, 2010

Plaintiff Law Ofice of Marvin Lundy (“Lundy Law’)
seeks a pernmanent injunction agai nst defendant, Witehaven S. F.
LLC (“Whitehaven”), from proceeding with an arbitration agai nst
it, as well as costs and attorneys’ fees in the amobunt of $8, 750.
For the reasons set forth below, we will grant plaintiff’s notion
in part and enjoin the arbitration while declining to award

attorneys’ fees or costs.'®

FACTS

A. Anonmal ous Procedural Hi story

On Septenber 8, 2010, plaintiff Lundy Law filed a
notion for a prelimnary injunction, seeking to prevent
VWi t ehaven from proceeding with an arbitration agai nst Lundy Law
that was then scheduled to take place in New York City on
Sept enber 15, 2010. What takes Lundy Law s notion out of the
mne run is that Lundy Law filed it without first bothering to
file a conplaint, notwithstanding the rigor of Fed. R Cv. P. 3.
That Rule directs that “[a] civil action is conmenced by filing a

conplaint with the court.” To be sure, actions to conpel

! This menorandum wi || constitute our Fed. R Civ. P. 52(a)
findings of fact and concl usions of |aw



arbitration have been conmenced on notions to conpel, as in

Engi neers Ass'n v. Sperry Gyroscope Co., 251 F.2d 133 (2d Cr.

1952) (arbitration under 8 301 of the Labor Managenent Rel ations
Act). But we are aware of no case where, as here, a party
seeking to enjoin an arbitration did so without conplying with
Rule 3's straightforward direction.

After informng the parties at the originally schedul ed
hearing that this matter could not proceed w thout a conpl aint,
we wi thout objection continued further proceedings until Cctober
19 so plaintiff could conply with Rule 3.2 At the COctober 19
hearing, we at |ast had the benefit of both a conplaint and a
nmotion for relief in hand, as well as pretrial nenoranda from
both parties and a joint stipulation of facts and exhibits.

The parties at the October 19 hearing agreed that we
could treat the notion for a prelimnary injunction as one for a
final injunction. As the parties also agreed that the stipul ated
facts and exhibits constituted the entire universe of facts in

this case, we proceed to a final resolution of this controversy.

B. Jointly Stipul ated Facts

The parties stipulate that Lundy Law represented an

unnaned client, KB., in a case involving a July 21, 2007 notor

Z\Wiile it seens clear to us, as it did to the Second
Circuit in Sperry Gyroscope, that cases seeking (or opposing)
arbitration "nmust be commenced by the filing of a conplaint and
t he service of a summpns," id. at 135, Whitehaven took no
exception to our pragnmatic approach to resolving this odd
procedural problem




vehicle accident On three occasions in 2008, K B. entered into
agreenments with Witehaven. Pursuant to each agreenent,

Whi t ehaven advanced K. B. $2,000 and al so charged K B. an
application fee of $250 and an origination fee of $200.

Wi t ehaven al so charged K B. 4.99% interest per nonth, with a

m ni mrum paynent of $3,500 due for each agreenment. Three tines
that year, K B. also signed a “Plaintiff’s Lien in Favor of

Wi t ehaven and Attorney Acknow edgnent” (“Plaintiff’s Lien”).
Lundy Law signed a separate area of the docunent, titled “Lien
Acknowl edged and Agreed,” at the bottom of the |ast page of each
Plaintiff’s Lien, and an enpl oyee of Lundy Law notarized K B.’s
signature on the Agreenents and Plaintiff’s Liens. Parties’
Joint Stip. of Facts & Exhibits (“Facts”) (Cct. 6, 2010) at 1.

On May 17, 2010, K B. settled her personal injury claim
against the third-party tortfeasor for $77,500. After paynent of
| egal fees and costs and nedi cal provider expenses, Lundy Law
tendered the bal ance of the settlenent's net proceeds,
$15, 009. 06, to Witehaven by a July 28, 2010 check. That check
cont ai ned an endorsenent stanp stating “Endorsenent Constitutes
Acceptance in full Satisfaction of outstanding bills”. Whitehaven
crossed this stanp out before depositing the check and endorsed
it wwth the notation, “Partial Paynent Only, under protest, with
prejudice, and with all rights reserved.” 1d. at 1-2.

On August 24, 2010, Witehaven filed a Demand for
Arbitration with the Anerican Arbitration Association, wth a

hearing | ocale of New York Cty, against Lundy Law, one of its



attorneys, Steven L. Chung, Esq., and K. B. In response, on
Sept enber 8, 2010, Lundy Law filed the present Mdtion for
Prelimnary Injunction. The parties have stipulated to renove
Chung in his individual capacity fromboth the New York
arbitration proceeding and this case. |d. at 2.

The parties have stipulated to the adm ssibility of al
rel evant exhibits.?

I n exchange for paying $2,000 to K B. on each occasion
that she signed an agreenent w th Witehaven, Witehaven received
a contingent interest in KB."s claim Had K B. not received any
payoff from her claim she would have owed Wit ehaven not hi ng.
See, e.g., Ex. 1 to Exhibits Y 12, 15. The agreenents between
K. B. and Wi tehaven all state that:

This AGREEMENT is nmade and entered into .

bet ween Wi tehaven S.F. LLC, a Del awnare

Limted Liability Conmpany, having an address

at 350 Fifth Avenue, Suite 5701, New York,

New York, 10118 (hereinafter referred to as

“Whi tehaven S.F. LLC') and [K B.],

Phi | adel phia, PA 19104, (hereinafter referred

to as “Plaintiff”) and his/her successors

and/ or assigns.

See, e.qg., id. at Preanble. The agreenents al so provide

t hat :

® Nanely, the Plaintiff Agreenent, Second Plaintiff
Agreenent, Third Plaintiff Agreement, Plaintiff’s Lien in favor
of Wiitehaven S.F., LLC and Attorney Acknow edgnent notarized on
January 7, 2008, Plaintiff’s Lien in favor of Witehaven S.F. LLC
and Attorney Acknow edgnent notarized on April 28, 2008,
Plaintiff’s Lien in favor of Witehaven S.F., LLC and Attorney
Acknow edgnment notarized on May 21, 2008, and check dated July
28, 2010 in the anmount of $15,009.06. Exhibits to Parties’ Joint
Stip. of Facts & Exhibits (“Exhibits”) (Cct 17, 2010) at 1.
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Any controversy or claimarising out of
or relating to this contract, including
Without limtation the interpretation,
validity, enforceability or breach

t hereof, shall be settled by final,

bi nding arbitration adm ni stered by the
American Arbitration Association
(hereinafter referred to as “AAA”) in
accordance with its Conmerci al
Arbitration Rules, and judgnent on the
award rendered by the arbitrator may be
entered in any court having jurisdiction
t her eof .

See, e.qg., id. 1 26. Each Lien that K B. and Lundy Law
si gned provi des:

Thi s amount due pursuant to paragraph 5
of the Plaintiff Agreenment shall be paid
i mredi ately after reinbursenent of your
case preparation costs, paynent of your
attorney fees and prior to final
distribution to me as protection of the
noni es owed by nme under said Plaintiff
Agreenment. | hereby direct my attorney
not to pay ne any funds fromthe
proceeds of ny lawsuit(s), claims) or
case(s) until Witehaven S.F. LLC has
been paid in full all sunms owed pursuant
to this Agreenent and the Plaintiff

Agr eenment .

See, e.qg., Exhibit 4 to Exhibits § 3. The Liens also state:

| amin receipt of the “Plaintiff
Agreenent” and the “Plaintiff Lien in
Favor of Wiitehaven S.F. LLC'. These
docunents are signed and notarized and
will govern the distribution of the

pr oceeds.

See, e.q., id. Y 7.

C. VWi t ehaven’ s Additional Facts

Wi t ehaven’ s Menorandum of Law specifies

addi tional facts to which the parties did not stipulate.



Wi t ehaven clains that another entity, Oasis Legal Funding,
extended funds to K B. in the sumof $1,125 before K. B.
executed her agreenents with Witehaven, and that Witehaven
advanced $1,125 to Qasis in January 2008 to satisfy Qasis’'s
lien. Def.’s Meno. of Law at 9.

Whi t ehaven’s demand for arbitration is founded on
the claimthat neither K B. nor Lundy Law disclosed to
Wi t ehaven certain preexisting nedical |iens against K B. --
in the anount of $72,000, but ultimately conprom sed for
$30,000 -- to Witehaven, and that Whitehaven woul d not have
extended funding to K B. had it known about those liens. It
al so asserts that Lundy Law "perenptorily” distributed the
proceeds of K. B.’s settlenment wthout consultation with
Wi t ehaven. Wi tehaven clainms that K B. owed it $80, 646. 48
at the time the settlement funds were di sbursed. Id. at 8-

9.4

* Thus the anpbunt in controversy in this diversity action --
Lundy Law is a Pennsylvania limted liability partnership based
in the Coormonweal th and Wi tehaven is a Delaware LLC with its
princi pal place of business in New York -- exceeds the
jurisdictional threshold. Lundy Law s Pretrial Menorandum notes
t hat Wi tehaven’s Demand for Arbitration seeks damages of
$80, 646.48 plus attorney’s fees, interest, arbitration costs and
punitive damages. Pl.’s Pretrial Meno. at 2.
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1. CLAIMS I N THE COVPLAI NT AND ANSWER

Lundy Law seeks a declaratory judgnent that it is
not a party to the agreenents entered into between
Wi t ehaven and K B. It also asks that \Witehaven be
enjoi ned from proceeding with any arbitration agai nst Lundy
Law. |Its conplaint and notion al so demand attorneys’ fees
in the anbunt of $8,400 plus costs of $350. Conpl. at 6.

Lundy Law asserts diversity jurisdiction, which
Wi t ehaven contests, arguing that the anobunt in controversy
is only $13,000. Whitehaven al so denies persona
jurisdiction, arguing that it does not transact business in

Pennsyl vania. Ans. T 3-4.

I11. LEGAL ANALYSI S

In ruling on Lundy Law s notion for a permanent
injunction -- transformed by agreenent froma notion for a
prelimnary injunction -- we nust determ ne whether “the
novi ng party has denonstrated that: (1) the exercise of
jurisdiction is appropriate; (2) the noving party has
actual ly succeeded on the nerits of its claim and (3) the

'bal ance of equities’ favors granting injunctive relief.”

Chao v. Rothermal, 327 F.3d 223, 228 (3d Cr. 2003). “In
order for harmto warrant a permanent injunction, of course,
the plaintiff nust show the | ack of an adequate renmedy at

law.” Int’l Union, United Auto.., Aerospace & Agric.

| npl enent_ Workers of Anerica v. Mack Trucks, Inc., 820 F.2d




91, 95 (3d Gir. 1987).

A. Appropri ate Exercise of Jurisdiction

VWi | e Wit ehaven di sputes both subject matter and
personal jurisdiction in this case, we find little merit in
its argunents. \Witehaven clains that the anpunt in
controversy in this case is only $13,000, Ans. 1Y 3, but as
noted in footnote 4 above, Lundy Law has all eged that
Wi t ehaven’ s arbitration demand seeks nore than $80, 000.
Pl.”s Menp. of Law at 2. Since “[i]t nust appear to a | egal
certainty that the claimis really for less than the
jurisdictional anbunt to justify dismssal,” St. Paul

Mercury Indem Co. v. Red Cab Co., 303 U. S. 283, 288 (1938),

Lundy Law s credible allegations preclude a finding of such
certainty here. W thus have subject matter jurisdiction to
consi der Lundy Law s conpl aint.

As for personal jurisdiction, even if we were to
concede defendant’s dubious claimthat we | ack general
jurisdiction over Witehaven because “defendant does not
transact business in Pennsylvania, with the exception of
accepting, via mail and/or facsimle transm ssion,
applications for case investnent agreenents from
Pennsyl vani a resi dents, and signed agreenents and ot her
| egal witings with respect thereto,” Ans. to Compl. 1 4, we
woul d still find that we have specific persona

jurisdiction. As our Court of Appeals has expl ai ned:



The inquiry as to whether specific
jurisdiction exists has three parts.
First, the defendant nust have
purposefully directed its activities at
the forum Second, the litigation nust
arise out of or relate to at |east one
of those activities. And third, if the
prior two requirenents are met, a court
may consi der whet her the exercise of
jurisdiction otherwi se conports with
fair play and substantial justice.

O Connor v. Sandy Lane Hotel Co., Ltd., 496 F.3d 312, 317

(3d Gr. 2007) (internal quotations marks, brackets, and
citations omtted). Since Witehaven know ngly entered into
three agreenents in Pennsylvania with a Pennsyl vani a
resident and, allegedly, the Pennsylvania |aw firm
representing that resident, and this litigation arises out
of these agreenents, it would offend neither fair play nor
substantial justice to hale Whitehaven into court in
Pennsylvania. At a mninmm then, we have specific personal

jurisdiction over \Witehaven.

B. Plaintiff’s Success on the Mrits

The nerits of this matter center on whether Lundy
Law agreed to an arbitration clause with Witehaven. Lundy
Law clains that “Plaintiff did not agree to participate in
arbitration for any disputes that arose with defendant. The
| oan Agreenents were entered into between the client and
def endant only. Plaintiff, Law Ofice of Marvin Lundy, was
not a party to those agreenents.” Pl.’s Pretrial Meno. at

4.



Wi t ehaven responds that despite Lundy Law s
assertions that it “’never agreed to arbitrate,” . . . the
Agreenent and Acknow edgnent say it did. [Lundy Law
provi des no docunentation establishing, for exanple, that
the LundyLaw [sic] firmeven attenpted to nodify the
agreenment so as to void or alter the arbitration clause. To
the contrary, the firmexpressly accepted Ms. Baynard’s
instruction that it ‘adhere to the terns explicitly
enunerated in the Agreenent.’ Those terns included the
arbitration clause.” Defs.’” Meno. of Law at 14. Exam ning
the stipul ated agreenents nore closely in |ight of
controlling authority convinces us that plaintiff has the
better of this argunent.

The Suprene Court has held that “arbitration is a
matter of contract and a party cannot be required to submt
to arbitration any di spute which he has not agreed so to

submt.” United Steelwrkers of Anerica v. Warrior & CGulf

Nav. Co., 363 U S. 574, 582 (1960). Moreover, “the question
of arbitrability . . . is undeniably an issue for judicia
determ nation. Unless the parties clearly and unm stakably
provi de otherw se, the question of whether the parties
agreed to arbitrate is to be decided by the court, not the

arbitrator.” AT&T Technol ogies, 475 U. S. at 649 (1986)

(citing prior Suprenme Court precedent). But “where the
contract contains an arbitration clause, there is a

presunption of arbitrability in the sense that ‘an order to
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arbitrate the particular grievance should not be denied
unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation
that covers the asserted di spute. Doubts should be resol ved
in favor of coverage.’” 1d. at 650 (brackets omtted).
“When deci ding whether the parties agreed to

arbitrate a certain matter (including arbitrability), courts
generally . . . should apply ordinary state-law principles

that govern the formation of contracts.” First Options of

Chicago, Inc. v. Kaplan, 514 U S. 938, 944 (1995). Under

Pennsyl vania | aw, ® °

a valid contract requires that: (1) both
parties nust nmanifest an intention to be bound by the
agreenent; (2) the terns of the agreenent nust be
sufficiently definite; and (3) there nust be consideration.”

Hudyka v. Sunoco, Inc., 474 F. Supp. 2d. 712, 716 (E. D. Pa.

2007) (Savage, J.) (summari zi ng Pennsylvania authority). In
the special case of agreenents to arbitrate, “in

Pennsyl vani a [ such agreenents] are upheld only where it is
clear that the parties have agreed to arbitrate their

di sputes -- enploynent and otherwise -- in a clear and

unm st akabl e manner.” 1d. (citing Quiles v. Financia

Exchange Co., 879 A . 2d 281, 287 (Pa. Super. 2005)).

We nust determ ne, then, whether Lundy Law s

signature acknow edging Plaintiff’'s Liens binds it to submt

®> Neither party has suggested any other state's |aw applies
her e.
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to arbitration because those Liens referenced agreenents
K.B. signed with Witehaven that indisputably contained
arbitration clauses. In a sonewhat anal ogous case, our
Court of Appeals found a binding arbitration agreenent to

exist. In Brennan v. CIGNA Corp., 282 Fed. Appx. 132, 134

(3d Gr. 2008), a conpany distributed to its enpl oyees a
handbook that made clear that “binding arbitration was a
termand condition of enploynent,” and then required the
enpl oyees to sign a form acknow edgi ng recei pt and revi ew of
t he handbook. Applying Pennsylvania | aw, the court found
that the enpl oyees were “subject to a valid and enforceable

arbitration policy.” [Id. at 136. Cf. Parker v. Hahnenmann

Uni versity Hosp., 2001 W. 797247 (D.N.J. 2001) (Si mandl e,

J.) (finding non-existence of arbitration agreenent where
si gned enpl oynent offer incorporated, but did not
specifically nmention, arbitration).

But the specific circunstances here |ead to the
opposi te conclusion Brennan reached. The Plaintiff’s Liens
are entitled “Plaintiff’s Lien in Favor of Whitehaven S.F.
LLC and Attorney Acknow edgnent,” suggesting on their face
that they consist of two conponents: a lien K B. granted and
an acknow edgnment of that fact by Lundy Law. The lien
portion is witten in the first person and takes the
perspective of K.B. only. This portion contains statenents
such as “] direct ny attorney to honor this lien”, EX. 4 to

Exhibits 1 6 (enphasis added), using pronouns associ at ed

12



with a natural person, not a firm The supposed

i ncorporation of the agreenents between K B. and Wi tehaven
is found in this part of the docunent, and is al so couched
inthe first person: “]1 amin receipt of the *Plaintiff
Agreenent’ and the ‘Plaintiff Lien in Favor of Whitehaven
S.F. LLC . These docunents are signed and notarized and

wi Il govern the distribution of the proceeds.” 1d. at {7
(enmphasi s added). The nost natural reading of this portion
of the docunent is that it (1) is witten fromK B.’s
perspective only, (2) only binds K. B. to grant aliento
Wi t ehaven, and (3) reiterates that K B. understands and
agrees that the agreenents govern distribution.

In contrast, Lundy Law s acknow edgnent appears in
an entirely separate portion of the docunent. Following its
lien portion, a |ine appears showi ng “AGREED’, where only
K.B.’s signature appears. Lundy Law s signature is further
down the page, follow ng “LI EN ACKNONLEDGED AND AGREED. ”
Had t he docunment neant for both K B. and Lundy Law to be
bound by the lien, it would have been nuch nore natural for
both K. B. and Lundy Law to sign after “AGREED.” The fact
that Lundy Law signed the line after “LI EN ACKNOALEDGED AND
AGREED" suggests that Lundy Law only acknow edged K. B.’ s
grant of a lien to Witehaven, w thout binding itself any

further.?®

® 1t bears noting that Whitehaven created the forns and thus
it is not inequitable to read them agai nst the draftsman.
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Setting aside this |ine of argunent, we al so
observe that in Brennan the handbooks distributed to
enpl oyees were directly addressed to all of them so that it
woul d not have been strange for the enployees to sign
acknow edgnents that bound each of themto the handbook’s
ternms. Here, the agreenents supposedly incorporated into
the Plaintiff’'s Liens, and putatively accepted by Lundy Law,
were originally signed only by K B. and Wi tehaven, and
addressed only those parties. It would constitute an
unwarranted stretch of the law to all ow an agreenent between
two parties to bind a third party nerely because that party
acknow edged the existence and force of an agreenent to
ot hers.

Returning to Hudyka, agreenents to arbitrate exi st
under Pennsylvania | aw only where the parties have agreed to
arbitrate their disputes “in a clear and unm st akabl e
manner.” In the end, there was no cl ear and unm st akabl e
agreenment in this case. W therefore find and decl are that
there was no arbitration agreenent between Lundy Law and
Wi t ehaven involving K B.'s obligations to Witehaven, and

that Lundy Law succeeds on the nerits of its claim

C. The Bal ance of Equities

The parties couched their argunents respecting the
bal ance of equities in terns of “irreparable harm” since

they submtted their pretrial menoranda before we (with
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their agreenent) converted the notion for prelimnary
injunction into one for a final injunction. Under either
standard, the plaintiff nust denonstrate that the bal ance of
harns tips in its favor, and that the harmit expects to
suffer cannot be renedied at law. The parties’ argunents
regarding irreparable harm then, assist our inquiry into

t he bal ance of equities.

Lundy Law argues that “[i]f Plaintiff is not
obligated to arbitrate pursuant to the all eged agreenent but
i s nonethel ess conpelled to submt to arbitration, Plaintiff
will suffer irreparable harm” Pl.’s Pretrial Meno. at 4.
Wi t ehaven responds that “[i]nsofar as the underlying
di spute i s about noney -- and nothing nore -- by its very
definition, the dispute cannot rise to the |evel of
‘“irreparable harm’” According to Witehaven, “[i]f
plaintiff’s notion is denied, the only harm LundyLaw w | |
suffer is that it wll have to submt discovery and briefs
to the American Arbitration Association in New York, and

ultimately participate in a hearing, either in person or

t hrough vi deoconferencing. It is respectfully submitted
that these burdens are not high.” Def.’s Meno. of Law at
16-17.

We need not tarry long on this point because our

Court of Appeals decided this issue in PaineWbber, Inc. v.

Hart mann, 921 F.2d 507, 515 (3d Cir. 1990): “the harmto a

party would be per se irreparable if a court were to

15



abdicate its responsibility to determ ne the scope of an
arbitrator’s jurisdiction and, instead, were to conpel the
party, who has not agreed to do so, to submt to an
arbitrator’s own determination of his authority.”’” Wile
| oss of noney certainly does not constitute harm
irrenedi able at |law, and being conpelled to participate in a
private arbitration ninety mnutes away m ght seema trivial
matter to a law firm what a party gives up when it is
conpelled to arbitrate in the absence of an agreenent is
sonmething entirely different: “A reluctant party has a right
to a judicial determnation of his obligation to arbitrate.”
Id. Thus, Lundy Lawis entitled to avoid arbitration until
there has been a final determnation by a district court as
to the arbitrability of its dispute with Witehaven. It
w Il necessarily experience irrenediable harmif it is
conpel l ed to undergo arbitration

For its own part, \Witehaven clains that

[ T] he issuance of a[n] [] injunction would

have a del eterious, pal pable and | arge effect

on Wi tehaven's business. It would -- for

the first tine, but surely not the last --

put Whitehaven in the position of having to

defend itself against petitions for
injunctive relief in federal courts in every

" Wi | e Pai newebber was overruled in part by the Suprenme Court in
Howsam v. Dean Wtter Reynolds, Inc., 537 U S. 79, 85 (2002), the
Suprenme Court’s decision affected only the Third Crcuit's ruling
on whether conditions precedent to an arbitration, such as tine
limts, should be decided by a district court. Pai newebber has
continued to be cited for its holding on irreparable injury in
the context of arbitration injunctions. See, e.qg. Sari v. A M
Todd Co., 2009 W 2526432, at *5 (E.D. Pa. 2009).
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state where it does business, sinply because
a law firmdoesn’'t want to honor a contract
whi ch they specifically executed,

acknow edged, and affirnmed. The issuance of
a[n] [] injunction would, quite clearly,
create a chilling effect on defendant’s

busi ness, and upon the practices of other
entities inits industry.

Defs' Mem of Law at 17.
This is a strange argunent. Whitehaven does not

suggest that it will suffer harmin this case fromthe issuance

of an injunction. Instead, it argues that our issuance of a
injunction here will chill its business nore broadly by placing

its contracts in doubt. But this argunent woul d have force only

if we were to issue an injunction wthout basis. Since we have
found that Lundy Law did not have a binding arbitrati on agreenent
wi th Whitehaven, our issuing an injunction will help other |aw
firms who have acknow edged liens involving their clients to
avoi d being forced into arbitrations to which they never agreed.
| f anything, this would be a salutary result. And it would be a
sinple matter for \Witehaven to draft future Iien and

acknow edgnent forns to nore clearly specify that law firns were
conmtting to arbitration when they sign them As a result, we
do not think that Witehaven has denonstrated a potential injury

out wei ghi ng Lundy Law s.

D. Attorneys’' Fees and Costs

We concl ude based on the above analysis that Lundy Law
is entitled to a permanent injunction preventing Witehaven from

proceeding with arbitration against Lundy Law relating to K B.'s
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agreenents stipulated as exhibits in this case. Lundy Law has
al so asked that an “anount of $8,400.00 ($350 per hour tines 24
hours) plus costs of $350.00 be assessed agai nst Defendant for
causing Plaintiff Law Firmto file this conplaint and notion for
injunctive relief.” Conmpl. Y 23.

“I'n suits to conpel one party to submt to arbitration
or abide by an award, fees are generally awarded if the
defaulting party acted without justification, or if the party
resisting arbitration did not have a reasonabl e chance to

prevail.” Chauffers, Teansters & Helpers, Local 764 v.

Stroehmann Bros. Co., 625 F.2d 1092, 1094 (3d Cir. 1980)

(internal quotations and citations omtted). This teaching
applies to a case like this one where a party seeks to enjoin
binding arbitration. Because it seens to us that both sides
“entered this litigation in good faith, with a reasonabl e chance

of success,” PKF/ Mark 111, Inc. v. Metro. Dist. Council of

Phila., 1993 W 514705, at *4 (E.D. Pa. 1993) (Kelly, J.), we
decline to award attorneys’ fees or costs.
BY THE COURT:

__\s\Stewart Dal zel |

IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAW OFFI CE OF MARVI N LUNDY : ClVIL ACTI ON
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VWH TEHAVEN S. F., LLC : NO. 10-4544

ORDER

AND NOW this 22nd day of COctober, 2010, upon
consideration of plaintiff's notion for prelimnary injunction
(docket entry # 1), plaintiff’s pretrial nmenorandum (docket entry
# 5), defendant’s Cctober 1, 2010 nenorandum of |aw, the parties’
Cctober 6, 2010 stipulation of facts and exhibits (docket entry #
6), plaintiff’s conplaint (docket entry # 9), the parties’

Cctober 18, 2010 stipul ated exhibits (docket entry # 12), and
def endant’ s answer to the conplaint (docket entry # 13), and
after hearings on Cctober 12 and 19, 2010, and upon the findings
of fact and conclusions of |aw detailed in the acconpanyi ng
Menmorandum it is hereby ORDERED t hat:

1. Plaintiff's notion for prelimnary injunction
(docket entry # 1), treated by agreenent as a notion for a
permanent injunction, is GRANTED I N PART,;

2. Def endant is PERMANENTLY ENJO NED from proceedi ng
wWith arbitration against plaintiff relating to the agreenents
stipulated as exhibits in this case (docket entry # 12) invol ving

plaintiff's client KB.;
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3. Plaintiff's prayer for attorney's fees and costs
i s DEN ED;, and
4, The Cerk shall CLOSE this case statistically.

BY THE COURT:

__\s\Stewart Dalz€ll
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