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OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants’ WMotion

to Dismss Plaintiff’s Conplaint or, in the Alternative, to Stay



the Action (“Mdtion to Dismss”) filed Septenber 29, 2009, which
notion seeks to dismss plaintiff's Conplaint filed Cctober 8,
2008 in its entirety. Upon consideration of the briefs of the
parties and for the reasons expressed below, | grant defendants’
Motion to Dismss and dismss plaintiff’s Conpl aint.

| NTRODUCTI ON

This case arises out of the nerger of defendant I|rex
Corporation (“lrex”) with a special purpose corporation
subsi diary of defendant North Line Holdings Corp. (“North Linme”).
Plaintiff Mtchell Partners, L.P. (“Mtchell Partners”), which is
a former mnority sharehol der of Irex, was “squeezed out” in this
nerger.! Plaintiff contends that the nmerger used an unfair
process and squeezed plaintiff out of Irex at an unfair price.

Plaintiff’s three-count Conplaint asserts clains for
breach of fiduciary duties, aiding and abetting breach of
fiduciary duties, and unjust enrichnent agai nst various
def endants responsi ble for the nerger.

In Count |, plaintiff clains breach of fiduciary duties

by Irex, North Lime, and various directors and officers of Irex.

1 Plaintiff seeks to bring this lawsuit as a class action on behal f

of the dissenting and/or fornmer Irex sharehol ders who were squeezed out of
Irex inits merger with North Linme. See Conplaint at paragraphs 1, 24.

My Sept enber 29, 2009 Order dismissed Plaintiff’s Mdtion for O ass
Certification without prejudice to refile after resolution of defendants’
Motion to Disniss because plaintiff’'s nmotion was prematurely filed under
Federal Rule of Civil Procedure 23. Accordingly, this lawsuit has not been
certified as a class action at this tine, and | refer to plaintiff in the
si ngul ar throughout this Opinion



The individual defendants nanmed in Count | are W Kirk Liddell
David C. Klei nman, Paul J. |Isaac, Joann M Judge, M chael J.
Lardner, John O Shirk, Thomas W Wl f, Lori A Pickell, and
Janes E. Hipolit (collectively “insider defendants”).

In Count |1, plaintiff clainms breach of fiduciary
duties and, in the alternative, aiding and abetting breach of
fiduciary duties by the nmenbers of the special commttee forned
by Irex to evaluate the fairness of the nerger to the squeezed
out mnority sharehol ders. The defendants naned in Count Il are
Jane E. Pinkerton, Kenneth G Stoudt, and N. Thomas Washburn
(collectively “special defendants”).

In Count 111, plaintiff clains unjust enrichnment
against Irex, North Linme, and the insider defendants.

Def endants argue that this case should be dismssed in
its entirety because it is barred by the statute of limtations
and because plaintiff’s sole remedy is a statutory apprai sal
pr oceedi ng.

Def endants argue that Counts | and Il shoul d be
di sm ssed because the defendants do not owe plaintiff fiduciary
duti es and because Pennsyl vani a does not recogni ze a cause of
action for aiding and abetting breach of fiduciary duties.

Def endants argue that Count 111 should be dism ssed because

unjust enrichment is an equitable renmedy, which is not avail able



because the statutory appraisal proceedi ng provi des an adequate
remedy at | aw.

In the alternative, defendants argue that this action
shoul d be stayed pending resolution of the statutory appraisal
pr oceedi ng.

JURI SDI CT1 ON

Jurisdiction in this case is based upon diversity of

citizenship pursuant to 28 U S.C. § 1332.
VENUE

Venue is proper pursuant to 28 U S.C. § 1391(a)(1)
because plaintiff alleges that at | east one defendant resides in
this judicial district and that all defendants reside in the
Commonweal th of Pennsylvania. Venue is also proper pursuant to
28 U.S.C. §8 1391(a)(2) because the events giving rise to
plaintiff’'s clains allegedly occurred in this judicial district.

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted.” A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbly, 550 U.S. 544, 127 S. . 1955, 167 L.Ed.2d 929 (2007)).

Generally, inruling on a notion to dismss, the court relies on



the conplaint, attached exhibits, and matters of public record,

i ncludi ng other judicial proceedings. Sands v. MCorm ck,

502 F.3d 263, 268 (3d Cir. 2008).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2), which requires “a short and plain statenent of the
cl ai m show ng that the pleader is entitled to relief.”

Rul e 8(a)(2) does not require “heightened fact pleading of
specifics, but only enough facts to state a claimto relief that
is plausible on its face.” Twonbly, 550 U S. at 570, 127 S. C
at 1974, 167 L.Ed.2d at 949.?

In determ ning whether a conplaint is sufficient, the
court nust “accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and
det erm ne whet her, under any reasonabl e reading of the conplaint,
the plaintiff nmay be entitled to relief.” Fower, 578 F.3d

at 210 (quoting Phillips v. County of Allegheny, 515 F. 3d 224,

233 (3d Gir. 2008)).

2 The Suprene Court’s Qpinion in Ashcroft v. Igbal, us _
129 S. . 1937, 173 L.Ed.2d 868 (2009), states that the “facial plausibility”
pl eadi ng standard set forth in Twonbly applies to all civil suits in the
federal courts. Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009).
This showi ng of facial plausibility then “allows the court to draw the
reasonabl e i nference that the defendant is liable for the m sconduct alleged,”
and that the plaintiff is entitled to relief. 1d. (quoting lgbal, _ US.
at __ , 129 S. . at 1949, 173 L.Ed.2d at 884). As the Suprenme Court
explained in lgbal, “[the] plausibility standard is not akin to a ‘probability
requirenment,’ but it asks for nore than a sheer possibility that a defendant
has acted unlawfully.” lgbal, = US at __ , 129 S.C. at 1949, 173 L.Ed.2d
at 884.




Al t hough “concl usory” or “bare-bones” allegations wll
not survive a notion to dismss, Fower, 578 F.3d at 210, “a
conplaint may not be dism ssed nerely because it appears unlikely
that the plaintiff can prove those facts or will ultimtely
prevail on the nmerits.” Phillips, 515 F.3d at 231. To survive a
12(b)(6) notion, the conplaint nust provide “enough facts to
rai se a reasonabl e expectation that discovery will revea
evi dence of” the necessary elenents. 1d. at 234 (quoting
Twonbly, 550 U.S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d at 940).

The court perfornms a two-part anal ysis when considering
a Rule 12(b)(6) notion. First, the court separates the facts
averred in the conplaint fromany | egal conclusions asserted
therein. Fower, 578 F.3d at 210-211. All facts pled nust be
taken as true, but any |egal conclusions nay be disregarded. |d.
Second, the court determ nes whether the facts all eged are
sufficient to show that the plaintiff has a “plausible claimfor
relief.” Id. at 211 (quoting Igbal, = US at __ , 129 S . C
at 1950, 173 L.Ed.2d at 884).

This two-part analysis is “context-specific” and
requires the court “to draw on its judicial experience and common
sense” to determne if the facts pled in the conplaint have
“nudged” plaintiff's clains over the line “from conceivable to
pl ausible.” Igbal, @ US at __ , 129 S.C. at 1950-1951,

173 L. Ed.2d at 884-885. A well-pleaded conplaint may not be



di sm ssed sinply because “it strikes a savvy judge that actual
proof of those facts is inprobable, and ‘that a recovery is very
renmote and unlikely.’”” Twonbly, 550 U. S. at 556, 127 S. C

at 1965, 167 L.Ed.2d at 940-941 (quoting Scheuer v. Rhodes,

416 U.S. 232, 236, 94 S.Ct. 1683, 1686, 40 L.Ed.2d 90, 96
(1974)).
FACTS

Based upon the allegations in plaintiff’s Conpl aint,
whi ch under the foregoing standard of review | nust accept as
true for purposes of defendants’ Mdtion to Dismss, the pertinent
facts are as foll ows.

Plaintiff is a former mnority sharehol der of Irex.
Plaintiff was squeezed out in Irex’s nmerger wwth a speci al
pur pose corporation subsidiary of defendant North Line.® This
merger was “for the specific purpose of squeezing out” the
mnority sharehol ders “so that Irex could be converted to an S
Corporation and deliver significant federal income tax benefits”
to the insider defendants.* The nerger used an unfair process
and squeezed plaintiff and the other mnority sharehol ders out of

Irex at an inadequate and unfair price.?®

Conpl ai nt at paragraph 1.
4 Id. at 1-2.

5 ld. at 1, 82.



As early as Novenber 2005, defendant Liddell, Irex’s
Chai rman, President, and CEO, began prelimnary discussions
regardi ng the squeeze-out nerger.® At that tine, each nenber of
Irex’s board of directors had interests in the merger which
conflicted wwth the interests of plaintiff and the other mnority
shar ehol ders. ’

On April 26, 2006, defendant Liddell reveal ed his plan
to squeeze out Irex’s mnority shareholders to the other insider
defendants. Pursuant to this plan, the insider defendants woul d
create a hol di ng conpany, defendant North Line, provide their
voting proxies to North Line, and cause North Line to acquire
Irex in a self-dealing transaction.?

On May 15, 2006, defendant Pickell, the chief financial
officer, secretary, and treasurer of both Irex and North Line,
wote to Irex’s sharehol ders and enpl oyees to informthemthat
North Linme was offering $60 cash per share of Irex stock.® A
week later, plaintiff responded to oppose the proposed nerger,
contending that it would squeeze out Irex’s mnority sharehol ders

at an unfair price.?

6 Conpl ai nt at paragraphs 7, 37. Defendant Liddell also served as

chairman of Irex's board of directors and as a director and officer of North
Lime. I|d. at 7.

7 Id. at 37.

8

o

at 32.

9

o

at 14, 34.

10

o

at 35.



On May 31, 2006, Irex's board of directors held a
special neeting to discuss the proposed nerger. At this
meeting, Irex anmended its corporate by-laws to add additi onal
directors so that a special commttee of disinterested directors
could be forned to review the proposed nerger and protect it from
al |l egations of conflicts of interest.?!?

On June 12, 2006, Irex’'s board of directors naned the
speci al defendants to the special comittee.®® The speci al
commttee was tasked with determ ning whether North Linme’s offer
for Irex’s stock was fair and adequate to the mnority
shar ehol ders who woul d be squeezed out in the nmerger.*

On June 15, 2006, the board of directors advised the
special commttee of its right to retain a financial advisor to
evaluate the fairness of North Linme’s offer to the squeezed- out
mnority shareholders.®® On July 6, 2006, the special committee
retained Curtis Financial Goup (“Curtis”) for this purpose.?®

On August 10, 2006, Curtis presented its initial
anal ysis of the proposed nerger to the special conmttee. This

anal ysis did not include an opinion as to the fairness of the

1 Conpl ai nt at paragraph 36.

12 ld. at 37.

13 at 45-46.

o

14

o

at 48.

15

o

at 51.

16

o

at 52.



proposed nerger.' Curtis valued Irex's stock at $65-$67 per
share, but this valuation used a 22.5% di scount based on the
potential asbestos liability faced by Irex subsidiary AC&S, |nc.
(“AC&S") .18

In its analysis, Curtis relied primarily on information
provided to it by Irex managenent and nmade no effort to verify
the information provided or to i ndependently evaluate Irex’s
assets and liabilities.* |[In fashioning the financia
projections which Irex provided to Curtis, Irex took a
m sl eadi ngly conservative approach so as to understate the val ue
of the conpany.?® Moreover, Curtis’ analysis undervalued Irex’s
stock by at |east $7.61 per share solely because the insider
defendants wthheld information from Curtis regardi ng the extent

of Irex’s exposure to AC&S asbestos liability.?

e Conpl ai nt at paragraph 58.

18 Id. at 39, 58. In 2000, AC&S sued its insurer, Travelers
Indemmity Conpany (“Travel ers”), for coverage agai nst approxi mately 100, 000
unresol ved asbestos litigation clainms brought against AC&S. (lLd. at 39-40.)
The insider defendants knew that AC&S litigation against Travelers was |ikely
to result in a settlement that would be highly favorable to AC&S and which
woul d “have a highly beneficial inmpact on the fair value” of Irex’s stock
(1d. at 41-42.)

Def endant Liddell and others infornmed the special conmittee that
“the nmost significant factor inpacting the valuation” of Irex's stock was what
asbest os di scount should be applied to reflect Irex’'s potential liability for
t he asbestos cl ai ns pendi ng agai nst AC&S. (ld. at 57.)

19 ld. at 60.
20 ld. at 61.
21 ld. at 62.



Despite Curtis’ flawed valuation analysis, the speci al
commttee decided that it could not recommend North Line’s
initial $60 per share offer to Irex’s mnority shareholders. The
special conmmittee instead suggested a price of $67 per share, a
price that was barely 10% hi gher than that offered by North Line
inits initial proposal. Although the special commttee was
responsi bl e for maxi m zing value for the squeezed-out mnority
sharehol ders, its counteroffer voluntarily set a ceiling on the
potential share price that the mnority sharehol ders could obtain
from North Line.?

Al though the insider defendants knew that Curtis’
val uation already substantially overstated the appropriate AC&S
asbestos liability discount, the insider defendants sought to
further inflate the asbestos liability discount to reduce the
val uation of Irex's stock.? Accordingly, on August 19, 2006,
defendant Liddell wote to the special commttee regarding the
asbestos liability discount and offered $65 per share of Irex
stock.?* The Special Commttee quickly capitulated by accepting

$66 per share, far below the fair value of Irex’s compn stock. ?°

22 Conpl ai nt at paragraph 64.

23 ld. at 65.
24 |d. at 66-67.
25 ld. at 67.



Thereafter, on August 28, 2006, Curtis presented its
fairness opinion to the special conmttee, which concluded that
$66 per share would be fair to the squeezed-out mnority
sharehol ders. The special commttee then concluded that the
proposed nerger at $66 per share was both fair to the squeezed-
out mnority shareholders and in the best interests of Irex.?®

On August 30, 2006, defendant Liddell inforned the
board of directors that the special conmttee approved the
proposed nerger at a price of $66 per share.?’

On August 31, 2006, Irex and North Linme entered into a
ner ger agreenment, subject to sharehol der approval . 28

On Septenber 11, 2006, Irex dispatched a proxy
statenment stating that both the special commttee and Irex’s
board of directors recomended voting in favor of the proposed
mer ger because it was “fair to the Non-Participating Sharehol ders
and in the best interests of Ilrex.”?

However, the proxy statenent failed to nake materia
di scl osures and was fal se and m sl eadi ng because it:

(1) msrepresented and omtted material facts about Irex’ s AC&S

26 Conpl ai nt at paragraph 68.

27 ld. at 69.
28 ld. at 70-71.
29 ld. at 72-73



asbestos liability;3 (2) omtted material facts concerning
deficiencies in Curtis’ valuation and fairness opinion;
(3) described the special conmttee as independent, while the
special commttee depended on the other defendants to provide the
i nformati on needed to anal yze the proposed nerger; (4) described
the nerger consideration “as the product of informed, deliberate,
and careful negotiations” when, in fact, the Special Commttee
set a ceiling on the Transaction Consi deration before ever
receiving an opinion as to the fairness of the Transaction
Consi deration; and (5) described the proposed nerger as
“substantively and procedurally fair” to the squeezed out
m nority sharehol ders whil e defendants knew that the nerger
consideration was substantially less than the fair val ue of
Irex’s stock. 3!

Prior to the sharehol der vote, plaintiff filed witten
notice with lrex of its intent to demand that it be paid the fair

value of its shares if the nerger were approved. 32

30 On July 7, 2007, Irex announced that AC&S settled its litigation
with Travelers. (Conplaint at paragraph 76.) Although the terns of the
settlenent were “virtually identical” to the arrangenments described in the
proxy statement, the proxy statement m sl eadingly described the AC&S-Travel ers
l[itigation as so “unresol ved” that there was “no certainty as to if or when a
final resolution could be achieved.” (lLd. at 77.) Moreover, the proxy
statement falsely indicated that the risk inherent in this litigation
warranted a 15 to 30 percent discount on the value of the Irex stock. (ld.)

31 ld. at 78.

32 See Application for Relief (Petition) Pursuant to Section 1579 of
t he Pennsyl vani a Busi ness Corporation Law (“Application for Relief”) at
par agraph 30, Exhibit 6 to Mdtion to Dismiss; Answer and New Matter to the
Application for Relief of Irex Corporation at paragraph 30, Exhibit 7 to
Motion to Dismiss.

- 13 -



On Cct ober 10, 2006, Irex’s sharehol ders approved the
proposed nerger. The nerger closed on Cctober 20, 2006. 3

On February 13, 2007 Irex filed a petition in the Court
of Common Pl eas of Lancaster County, Pennsylvani a asking the
court to determine the fair value of the dissenting sharehol ders
shares in Irex.3

Plaintiff commenced this action by filing its three-
count Conplaint on October 8, 2008.

DI SCUSSI ON

Statutory Appraisal as Plaintiff’'s Exclusive Renedy

Def endants argue that plaintiff’s Conplaint nust be
dismssed inits entirety because 15 Pa.C.S. A. § 1105 does not
permt conmon | aw renedi es after a nmerger has been consummat ed
and, therefore, the statutory appraisal proceeding is plaintiff’s
sole remedy.® For the follow ng reasons, | agree with
def endant s.

Defendants cite the Supreme Court of Pennsylvania' s

decision in In re Jones & Laughlin Steel Corporation,

488 Pa. 524, 412 A 2d 1099 (1980) in support of their argunment.

There, the Suprenme Court of Pennsylvania clearly stated that

33 Conpl ai nt at paragraph 83.

34 See Application for Relief.

35 Menor andum of Law in Support of Defendants’ Mtion to Dism ss
Plaintiff’s Conplaint, or, in the Alternative, to Stay the Action

(“Defendants’ Brief”) at 18.

- 14 -



post-nerger renedies are limted to the appraisal of the fair
mar ket val ue of their stock. 488 Pa. at 534, 412 A 2d at 1104.
The Supreme Court of Pennsylvania was not unm ndful of the inport
of its decision and the limts it placed on mnority
shar ehol ders. 3¢

Both the Superior Court of Pennsylvania and the United
States Court of Appeals for the Third Grcuit have indicated that
Pennsyl vani a’s statutory apprai sal proceedi ng does not operate to
t he exclusion of common | aw breach of fiduciary duty clainms when
those clains are filed. However, those cases are factually
di stingui shabl e because they involve separate |litigation that was
filed pre-nmerger, not post-nerger.

In Herskowitz v. Nutri-System Inc., the Third Crcuit

stated t hat

it is a clear holding that in Pennsylvania the
statutory appraisal cause of action coexists with

common | aw causes of action. |Indeed no other rule
makes sense, for the appraisal renedy is available
even absent m sconduct of corporate officials. It

was hardly enacted to provide a shield for such
m sconduct. W predict, therefore, that if faced

36 In In re Jones the Suprene Court of Pennsylvani a stated:

W& wi sh to enphasize that today’s decision does not condone
t he manner in which appellants and other minority

sharehol ders were deprived of their equitable interest in

J & L. W are not unm ndful of the grave unfairness and
fraud frequently present in mergers of this type, especially
where there is a “cash-out” of the minority sharehol ders.
Qur concern, however, does not change the view that

appel l ants’ post-nerger remedies were limted to the

apprai sal of the fair market value of their stock.

In re Jones, 488 Pa. at 533-434, 412 A . 2d at 1104. (Citations Oritted.)

- 15 -



with the issue the Pennsylvania Suprenme Court
woul d reject the defendants’ interpretation of
section 515 K as a bar to other causes of action
for breach of fiduciary duty or m srepresentation
in a cash-out nerger

Herskowitz v. Nutri-System Inc., 857 F.2d 179, 187 (3d G

1988) . ¥

The Third Crcuit further stated in Herskow tz: “The

hol di ng of that case®®, however, is only that an appraisal court
| acks jurisdiction to consider the fairness of the underlying
merger.” Herskowitz, 857 F.2d at 186. However, the Third
Crcuit repeatedly nentioned that the litigation at bar had been
filed pre-nerger. Presumably, this was to ensure that the

Her skowi t z deci sion woul d not run afoul of the Supreme Court of

Pennsyl vania’s clear |language in In re Jones recognizing a

distinction between actions initiated pre-nerger and those
initiated post-nerger.
This position is bolstered by the Third Crcuit’s later

decision in Warden v. Mlelland, 288 F.3d 105 (3d Gr. 2002)

where the Third G rcuit stated:

Even if plaintiffs were to prevail, defendants
contend they would not be entitled to equitable
relief, because the only post-nerger renedy is an

37 15 Pa.C.S.A. § 1105, the statute upon which defendants rely, is
substantially a reenactnment of 15 P.S. 88 1005E, 1515K. See 2 Sell & d ark,
supra, § 1105.1.

38 The case referred to by the Third CGircuit is the opinion of the
Superior Court of Pennsylvania In re Jones & Laughlin Steel Corporation,
263 Pa. Super. 378, 398 A 2d 186 (1979), which was affirmed on this point by
t he Suprene Court of Pennsylvania In re Jones & Laughlin Steel Corporation,
488 Pa. 524, 412 A.2d 1099 (1980). Herskowitz, 857 F.2d at 186.

- 16 -



apprai sal of the value of the shareholder’s prior
stake in the conpany. Defendants cite [In re
Jones], as support for this proposition. But in
Jones & Laughlin, equitable relief was sought

after the nerger had occurred. Here the nerger
occurred after plaintiffs initiated this action, a
critical distinction.

288 F.3d at 115 (enphasis added). Warden relies on In re Jones

for the proposition that although Pennsyl vania recogni zes the
right of mnority shareholders to chall enge proposed unfair or
fraudul ent corporate actions, those actions have been mai ntai ned

in equity and instituted pre-nerger. See In re Jones, 488 Pa. at

533, 412 A 2d at 1104.

In a later proceeding in the Jones litigation, the
Superior Court of Pennsylvania commented that the Suprene Court
of Pennsyl vani a had recogni zed that separate and di stinct causes

of action may be pursued.®* |n re Jones & Laughlin Stee

Cor poration, 328 Pa. Super. 442, 477 A 2d 527 (Pa. Super. 1984).

However, again, the other action was instituted pre-nerger, not
post - mer ger .

| agree that the Suprene Court of Pennsylvania' s In re
Jones deci si on does not preclude pre-nmerger common | aw actions

for damages filed outside of the statutory appraisal proceeding.

39 In addition to the In re Jones litigation, which was filed post-

nmerger, other minority shareholders filed suit pre-merger in United States
District Court for the Southern District of New York seeking relief pursuant
to both federal and Pennsylvania state law. See Tanzer v. Haynie,

405 F. Supp. 650 (S.D.N. Y. 1976). The Suprene Court of Pennsylvania was aware
of this separate litigation when it announced its decision in In re Jones,
noti ng that although the Tanzer plaintiff’s notion to enjoin the proposed
merger was denied by the federal court, it did not dismss their clainms for
damages that were also filed pre-nerger.

- 17 -



Moreover, | am m ndful of the policy considerations articul ated

inln re Jones and Herskowitz of protecting the rights of

m nority sharehol ders. However, in the absence of any case | aw
i ndicating that those considerations permt post-nerger actions

for damages, | am constrained by the clear holding of In re Jones

t hat such post-nerger actions are barred. |In re Jones, 488 Pa.

at 534, 412 A 2d at 1104.

Accordingly, | conclude the statutory apprai sal
proceeding is plaintiff’s exclusive renmedy because plaintiff did
not file this action pre-nerger. Therefore, | grant defendants’
Motion to Dismiss on this ground, and dismss plaintiff’s
Complaint inits entirety.

Because | have granted defendants’ notion to dism ss
and dism ssed the Conplaint inits entirety, | do not address
defendants’ alternative argunent regardi ng whether the action
shoul d be stayed. However, | nonethel ess address defendants’
argunents on the nerits of plaintiff’s clains in the alternative,
in the event that it should be determ ned subsequently by a court
of conpetent jurisdiction that plaintiff’s clains are not barred.

Duty of Majority Sharehol ders (Count 1)

Def endants argue that Count | fails to state a claim
because defendants do not owe plaintiff fiduciary duties.

Al t hough | concl ude that defendants may owe plaintiff fiduciary



duties, | would nevertheless dismss Count | for the follow ng
reasons.
Maj ority sharehol ders have a duty to protect the

interests of mnority shareholders. Ferber v. Anerican Lanp

Cor poration, 503 Pa. 489, 496, 469 A 2d 1046, 1050 (1983). In

addition, the parties agree that “majority stockhol ders occupy a
quasi-fiduciary relation toward the mnority which prevents them
fromusing their power in such a way as to exclude the mnority
fromtheir proper share of the benefits accruing fromthe
enterprise.”®

“A freeze-out nerger is a well-recognized techni que for
a corporation to rid itself of troublesome mnority sharehol ders
as long as the majority has a business rational e beyond

benefitting itself.” Zen Investnents, LLC v. Unbreakable Lock

Conpany, 2006 W. 1582333, at *4 (E. D.Pa. June 2, 2006)

(Sanchez, J.) However, it is clear that freezing out mnority
sharehol ders with the purpose of continuing the business for the
benefit of the majority sharehol ders breaches this fiduciary

duty. In re Jones, 488 Pa. at 531, 412 A 2d at 1103. Sone

i ndependent rationale for a nerger nust be provided. Zen

| nvest nents, 2006 W. 1582333, at *4 (citing In re Jones, supra,;

40 Def endants’ Brief at 23-24; Plaintiff Mtchell Partners L.P.’s
Opposition to Defendants’ Mtion to Dismiss Plaintiff's Conplaint, or, in the
Alternative, to Stay the Action (“Plaintiff’'s Brief”) at 23; Hornsby v.
Lohmeyer, 364 Pa. 271, 275, 72 A .2d 294, 298 (1950).

- 19 -



Dower v. Mpsser Industries, Inc., 648 F.2d 183, 189 (3d G

1981).

Here, North Linme held 71% of Irex by virtue of proxies
issued to it by the insider defendants and was, therefore, Irex’'s
controlling shareholder.* Plaintiff argues that the group of
maj ority shareholders owe it a fiduciary duty as a mnority
sharehol der. Defendants argue that no individual defendant was a
maj ority sharehol der of Irex.*

A controlling sharehol der need not be one person—+t may
be a group that acts “pursuant to an arrangenent or
under st andi ng”.* Thus, a “group of sharehol ders who conbine to
forma majority, are fiduciaries” and owe duties to the mnority

sharehol ders. Tyler v. ONeill, 994 F. Supp. 603, 612 (E.D. Pa.

1998) (Joyner, J.); accord Viener v. Jacobs, 834 A 2d 546, 556

(Pa. Super. 2003). Accordingly, North Linme and the insider
defendants could be liable for breach of fiduciary duty even
t hough no individual defendant was a majority sharehol der of
I rex.
Plaintiff’s Conplaint alleges that the merger in this

case was “orchestrated and inplenented in bad faith by Defendants

41 Conpl ai nt at paragraph 6.

42 Def endants’ Brief at 24; Defendants’ Reply Menmorandum of Law in
Further Support of Their Mtion to Dismiss Plaintiff's Conplaint, or, in the
Alternative, to Stay the Action (“Reply Brief”) at 10.

43 1-1 Anerican Law Institute, Principles of Corporate Governance:
Anal ysi s and Recommendati ons 8§ 1.08, 1.10 (2005).
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for the specific purpose of squeezing out the common stock

hol ders...so that Irex could be converted to an S Corporation and
deliver significant federal incone tax benefits to the Insider
Director/ O ficer Defendants and the preferred sharehol ders.”*

Al though plaintiff does not specifically allege that there was no

| egiti mate busi ness purpose for the nerger, see Zen |lnvestnents,

supra, | conclude that under a reasonable reading of the
Complaint, plaintiff has alleged a claimfor breach of fiduciary

duty. See Fow er, 578 F.3d at 210. Therefore, | would not

dism ss Count | against North Line and the insider defendants.
However, | would dism ss Count | agai nst defendant
Irex. Defendants argue persuasively that “lrex, as a
corporation, could [not] conceivably join a group to control
itself.”% Moreover, control is based on the power to vote a
corporation’s shares,“ but it is the sharehol ders of a
corporati on—aot the corporation itself—-who are entitled to vote.

See Halebian v. Berv, 590 F.3d 195, 208 (2d Cr. 2009).

Additionally, a corporation as an entity does not have a

fiduciary duty to its shareholders. See Radol v. Thomas, 776

F.2d 244, 258 (6'" Gr. 1985). Accordingly, | would disniss

Count | agai nst defendant |rex.

44 Conpl ai nt at paragraph 2.

45 Reply Brief at 9 n.5.

46 See 1-1 American Law Institute, supra, §§ 1.08, 1.10.
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Duty of Mjority Shareholders (Count 11)

Def endants argue that the special defendants, against
whom Count Il is asserted, are not part of the group of majority
sharehol ders, and that plaintiff |acks standing to sue these
def endants directly for breach of fiduciary duty.* Plaintiff
did not respond to this portion of defendants’ Mtion to D sm ss.

Rule 7.1(c) of the Rules of G vil Procedure for the
United States District Court for the Eastern District of
Pennsyl vani a provides that “any party opposing the notion shal
serve a brief in opposition.... In the absence of a tinely
response, the notion may be granted as uncontested....” This
court has held that “[f]ailure to address even part of a notion
in a responsive brief may result in that aspect of the notion

being treated as unopposed.” Nelson v. DeVry, lInc.,

2009 U. S.Dist. LEXIS 38161, *35-36 (E.D.Pa. April 23, 2009)

(Jones, J.) (citing Jackson v. J. Lewis Crozer Library,

2007 U.S.Dist. LEXIS 61582 (E.D. Pa. August 22, 2007) (Stengel,

J.) and Mason v. Abington Township Police Departnent,

2002 U. S.Dist. LEXIS 17315 (E.D. Pa. Septenber 12, 2002) (Bayl son,
J.)).

To put it sinply: plaintiffs who fail to brief their
opposition to portions of notions to dismss do so at the risk of

havi ng those parts of the notions to dism ss granted as

47 Def endants’ Brief at 21-23.
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uncontested. See, e.q., Saxton v. Central Pennsylvania Teansters

Pensi on Fund, 2003 U.S.Dist. LEXIS 23983, *84-85 (E.D. Pa.

Decenber 9, 2003) (Van Antwerpen, J.); Toth v. Bristol Township,

215 F. Supp. 2d 595, 598 (E.D.Pa. 2002) (Joyner, J.); Smth v.

Nati onal Fl ood | nsurance Program of the Federal Energency

Managenent Agency, 156 F. Supp.2d 520, 522 (E.D.Pa. 2001)

(Robreno, J.).

Accordingly, I would dismss plaintiff’s clains for
breach of fiduciary duties in Count Il for failure to respond in
opposi tion.

Ai di ng and Abetting Breach of Fiduciary Duties (Count [1)

In the alternative, plaintiff clainms that the special
def endants ai ded and abetted the insider defendants, Irex, and
North Lime in their alleged breach of fiduciary duties.

Def endants argue that this clai mnust be dism ssed because
Pennsyl vani a does not recognize this cause of action and because,
assum ng that Pennsylvania would recognize this claim plaintiff
has not adequately pled its el enents.

The Suprenme Court of Pennsylvania has not recogni zed a
cause of action for aiding and abetting a breach of fiduciary

duty. Oficial Commnttee of Unsecured Creditors of All egheny

Heal th Educati on and Research Foundati on v.

Pri ceWat er houseCoopers, LLP, 989 A 2d 313, 327 n.14 (Pa. 2010).

However, the Commonweal th Court of Pennsylvania has held that a



cause of action exists “for aiding and abetting a breach of
fiduciary duty pursuant to Section 876 of the Restatenent

(Second) of Torts.” Koken v. Steinberg, 825 A 2d 723, 732

(Pa. Commw. 2003). Based on this decision, |, and other courts,
have predicted that the Pennsylvania Suprene Court would

recogni ze this cause of action. Reis v. Barley, Snyder, Senft &

Cohen, LLC, 484 F. Supp.2d 337, 350-352 (E. D.Pa. 2007) (Gardner,

J.).

Assum ng arguendo that this cause of action exists, the
parties and | agree that its elenents are: (1) a breach of a
fiduciary duty owed to another; (2) know edge of the breach by
the aider and abettor; and (3) substantial assistance or
encour agenent by the aider and abettor in effecting that breach.
Koken, 825 A . 2d at 732; Reis, 484 F.Supp.2d at 350-351;
Def endants’ Brief at 27; Plaintiff’'s Brief at 27.

The second el enment requires actual know edge of the

br each. E.q., Mles Farm Supply, LLC v. Hel ena Chem cal Conpany,

595 F. 3d 663, 666 (6th Cr. 2010); Invest Almaz v. Tenple-Inland

Forest Products Corporation, 243 F.3d 57, 82-83 (1st Cr. 2001);

Kol beck v. LIT Arerica, Inc., 939 F. Supp. 240, 247 (S.D.N. Y.

1996) (Mukasey, J.).
Def endants argue that plaintiff has pled these el enents

wi thout the required supporting factual allegations, and that



plaintiff has failed to allege that the special defendants had
actual know edge of the breach of fiduciary duty.* | agree.

Wth regard to the know edge el enment, plaintiff pled
only that the special defendants “knew or should have known of
t he breaches of fiduciary duty.”? Such “threadbare recitals of
the elenments” do not set forth “sufficient factual matter” to
survive a notion to dismss. Fower, 578 F.3d at 210 (quoting
lgbal,  US at __, 129 S . Ct. at 1949, 173 L.Ed.2d at 884).
Plaintiff has not pled “how, when, and where” the speci al
def endant s gai ned know edge of the breach. ®°

In addition, plaintiff has failed to plead actual
know edge. Plaintiff pled only that the special defendants “knew
or should have known” of the breach.® Thus, plaintiff has not

pl ed actual know edge. See Kol beck, 939 F. Supp. at 246;

In re Consolidated Wel fare Fund ERI SA Litigation,

856 F.Supp. 837, 842-843 (S.D.N.Y. 1994).

Because plaintiff has failed to properly allege the
second el enent, know edge of the breach by the aider and abettor,
| would dismss plaintiff’s aiding and abetting claimin

Count 1l1. However, | would dismss the aiding and abetting claim

48 Def endants’ Brief at 27.

49 Conpl ai nt at paragraph 95.

50 Id. at 212.

51 Conpl ai nt at paragraph 95.
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wi thout prejudice for plaintiff to re-plead that claimin
accordance with this Opinion

Thus, | would dismss Count Il fromplaintiff’'s
Complaint inits entirety because plaintiff’s clainms for both
breach of fiduciary duties and aiding and abetting breach of
fiduciary duties against the special defendants fail to state
clains. Because the special defendants were naned as defendants
only in Count Il of the Conplaint, | would dismss the special
def endants as parties to this action w thout prejudice for
plaintiff to re-nane them if appropriate, in an anmended
conpl ai nt as di scussed above.

Unj ust Enrichnent (Count 111)

Def endants argue that equitable renedies are not
avai |l abl e when there is an adequate renedy at |aw, that unjust
enrichnment is an equitable renedy, and that the statutory
apprai sal proceedi ng provi des an adequate renedy at |aw. >
Plaintiff did not respond to this portion of defendants’ Mtion
to D sm ss.

As di scussed above, Local Rule 7.1(c) requires any
party opposing a notion to serve a brief in opposition. A
plaintiff who fails to brief its opposition to a portion of a
notion to dism ss does so at the risk of having that part of the

nmotion to dism ss granted as uncont est ed.

52 Def endants’ Brief at 31.



Accordingly, | would grant defendants’ notion to the
extent it seeks dism ssal of Count 111, because plaintiff failed
to respond in opposition.

Statute of Limtations

Def endants argue that this action is barred by the
statute of |imtations. Because | dismssed Counts Il and ||
fromplaintiff’s Conplaint above, | consider only whether the
statute of limtations would bar Count 1I.

The parties agree that, pursuant to 42 Pa.C S A
8§ 5524(7), a two-year statute of Iimtations period applies to
plaintiff’s clains.> The parties disagree as to when this
peri od commences, however.

Plaintiff argues that the statute of Iimtations does
not commence until the right to institute and naintain a | awsuit
arises, and that its claimis therefore tinely. Defendants
contend that plaintiff’s claimaccrued when it was on inquiry
notice of the alleged breach of fiduciary duty and that
plaintiff's claimis therefore tinme-barred.

The Suprene Court of Pennsylvania has held that the
statute of limtations begins to run as soon as “the right to

institute and maintain a suit arises.” Pocono |nternational

Raceway, Inc. v. Pocono Produce, Inc., 503 Pa. 80, 84,

468 A. 2d 468, 471 (1983). Thus, under Pennsylvania law, a claim

53 Def endants’ Brief at 11; Plaintiff’'s Brief at 12-13.
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accrues at “the occurrence of the final significant event

necessary to make the claimsuable.” Barnes v. Anerican Tobacco

Conpany, 161 F.3d 127, 136 (3d Cr. 1998). Accordingly, | mnust

| ook to the elenents of breach of fiduciary duty under

Pennsyl vania |aw to determ ne when plaintiff’s claimaccrued and
the two-year limtations period commenced.

Pennsyl vani a’ s appellate courts do not appear to have
defined the elenments required to state a claimfor breach of
fiduciary duty. However, Pennsylvania Suggested Standard G vil
Jury Instructions include “that the plaintiff suffered injury” as
an element of a claimfor breach of fiduciary duty. Pa.S. S J.I.
(Gv) § 4.16.

This el enent has been required by Pennsylvania trial

courts, e.q., Pitt v. Goldstein, 2009 Phila.C.Com Pl

LEXIS 124, *10 (July 2, 2009), and by this court, e.q., Fox

International Relations v. Fiserv Securities, Inc.,

490 F. Supp. 2d 590, 607 (E.D.Pa. 2007) (DuBois, J.); Meyers v.
Sudfel d, 2006 W. 401855, *6 (E.D. Pa. February 21, 2006)

(Padova, J.); MDernott v. Party Cty Corp., 11 F. Supp.2d 612,

626 n.18 (E.D. Pa. 1998) (Robreno, J.).

The United States Court of Appeals for the Third
Crcuit has al so suggested that actual harmis required to bring
a claimfor breach of fiduciary duty under Pennsyl vania | aw

See Huber v. Taylor, 469 F.3d 67, 77 (3d G r. 2006).




Here, plaintiff was not harned by defendants’ all eged
breaches of fiduciary duties until the merger was approved and
plaintiff was squeezed out of Irex at an allegedly unfair
price.* Plaintiff filed its Conplaint on Cctober 8, 2008,
within two years of the sharehol der vote on Cctober 10, 2006. >
Accordingly, plaintiff tinmely filed its clains of breach of
fiduciary duties in Count I.

Even if | amincorrect that plaintiff nust suffer an
injury before the limtations period commences, and defendants
are correct that the limtations period starts when plaintiff is
on inquiry notice of the alleged breach of fiduciary duty,
plaintiff’s clains of breaches of fiduciary duties were
nevertheless tinely fil ed.

As noted above, North Lime and the insider defendants
conbine to forma controlling mayjority group and owe fiduciary
duties to the mnority shareholders. A mpjority sharehol der vote
may breach the majority’s fiduciary duty to the mnority

sharehol ders. See Stilwell Value Partners |, L.P. v. Prudenti al

Mut ual Holding Co., 2008 U.S.Dist. LEXIS 34095, *45-46, 53

(E.D.Pa. April 24, 2008) (Yohn, S.J.).

>4 Plaintiff's Brief at 16-17; Conplaint at paragraphs 1, 81-82, and
87.

55 Conpl ai nt at paragraph 83.
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Here, the majority sharehol der group voted to approve
the merger on Cctober 10, 2006.°® This alleged breach of
fiduciary duty occurred within two years of plaintiff filing its
Conmpl ai nt on October 8, 2008. Thus, even under defendants’
theory of when the limtations period commences, plaintiff tinely
filed its clainms of breach of fiduciary duties in Count I.

Accordingly, if I had not dismssed this actioninits

entirety under |In re Jones, supra, | would not dismss Count | of

plaintiff’s Conpl aint as tinme-barred.

CONCLUSI ON

For all the foregoing reasons, defendants’ Mtion to
Dismss is granted and plaintiff’s Conplaint is dismssed inits

entirety.

56 Conpl ai nt at paragraph 83.
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M TCHELL PARTNERS, L.P.,

| REX CORPORATI ON,

NORTH LI ME HOLDI NGS CORP. ;
W KI RK LI DDELL;

DAVI D C. KLEI NVAN;

PAUL J. | SAAC,

JOANN M JUDCGE;

M CHAEL J. LARDNER;

JOHN O, SHI RK;

THOVAS W WOLF;

LORI

JAMES E. H PQLIT,

JANE E. PI NKERTON;
KENNETH G STOUDT; and
N. THOVPSON WASHBURN,

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Cvil Action

Plaintiff No. 08-cv-04814

VS.

A. Pl CKELL;

N N N N N N N N N N N N N N N N N N N N N N

Def endant s

ORDER

NOW this 28th day of Septenber, 2010, upon

consi deration of the foll ow ng docunents:

1.

Def endants’ Mdtion to Dismss Plaintiff’'s Conplaint or, in
the Alternative, to Stay the Action (“Mtion to Dismss”),
and the Menorandum of Law in Support of Defendants’ WMtion
to Dismss Plaintiff’s Conplaint, or, in the Alternative, to
Stay the Action, which notion and nenorandum were filed

Sept enber 29, 2009;

Plaintiff Mtchell Partners L.P.’s Qpposition to Defendants’

Motion to Dismiss Plaintiff’'s Conplaint, or, in the
Al ternative, to Stay the Action, which response was filed

Sept enber 29, 2009; and



3. Def endants’ Reply Menorandum of Law in Further Support of
Their Motion to Dismss Plaintiff’s Conplaint, or, in the
Al ternative, to Stay the Action, which reply was filed
Sept enber 29, 2009;

and for the reasons articulated in the acconpanyi ng Opi ni on,

IT 1S ORDERED that defendants’ Mtion to Dismss i s

gr ant ed.

IT 1S FURTHER ORDERED that plaintiff’'s Conplaint is

dismssed inits entirety.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge
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