IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARl F ATI YEH, )
trading as WOW Qut | et )
) Gvil Action
Plaintiff ) No. 07-cv-04798
)
VS. )
)
NATI ONAL FI RE | NSURANCE COWVPANY )
OF HARTFORD; )
and CNA, )
)
Def endant s? )
* * *
APPEARANCES:
JOHN P. KARAQLY, |11, ESQU RE

On behalf of Plaintiff
M CHAEL F. HENRY, ESQUI RE and

CHARLES J. JESU T, ESQUI RE
On behal f of Defendants

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on National Fire
| nsurance Conpany of Hartford s Motion for Judgnment on the

Pl eadi ngs Pursuant to Federal Rules of Civil Procedure 12(c),

1 Both the defendants’ answer and the within notion aver that the
caption of this case inproperly designates “CNA" as a defendant. Defendants
indicate that CNA is a non-legal entity trade nane. The parties have not
noved or stipulated to amend the caption. Accordingly, throughout the
remai nder of this Menorandum | shall refer to defendants collectively as
Nati onal Fire and as “defendant” in the singular.



whi ch notion was filed Novenber 5, 2009.2 For the follow ng
reasons, | grant National Fire Insurance Conpany of Hartford' s
Motion for Judgnent on the Pl eadings Pursuant to Federal Rules of
Cvil Procedure 12(c). Specifically, | grant National Fire
| nsurance Conpany of Hartford s (“National Fire”) notion for
judgnent on the pleadings regarding plaintiff’s bad faith claim
because | conclude that plaintiff’s Arended Conpl ai nt does not
pl ead sufficient facts to establish the claim and | dismss the
Amended Conpl ai nt .

JURI SDI CT1 ON

Jurisdiction is based upon diversity of citizenship
pursuant to 28 U . S.C. § 1332. Plaintiff Arif Atiyeh, trading as

WOW Qutlet, is a Pennsylvania citizen. Defendant National Fire

is an Illinois corporation with its principal place of business
in Chicago, Illinois. The anpunt in controversy exceeds $75, 000.
VENUE

Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the events giving rise to plaintiff’s clains allegedly
occurred in Allentown, Lehigh County, Pennsylvania, which is

| ocated within this judicial district.

2 Plaintiff’s Answer to Defendants’ Modtion for Judgnent on the
Pl eadi ngs was fil ed Novenmber 25, 2009. Defendant National Fire Insurance
Conpany of Hartford' s Reply to Plaintiff’'s Response to Defendant’s Mdtion for
Judgnent on the Pleadings was filed March 16, 2010.
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PROCEDURAL HI STORY

Plaintiff Arif Atiyeh and former co-plaintiff George
Atiyeh initiated this action on Septenber 4, 2007 by filing a
Praeci pe for Wit of Summons in the Court of Common Pl eas of
Lehi gh County, Pennsylvania. Plaintiffs subsequently filed a
t wo- count Conpl ai nt agai nst National Fire on October 18, 2007
al | egi ng breach of contract and bad faith, and seeking damages in
excess of $700, 000.

On Novenber 13, 2007, defendant National Fire renoved
the case to federal court by filing a Notice of Renobval of Action
Under 28 U.S.C. § 1441.

On Novenber 21, 2007, National Fire filed a notion to
di sm ss pursuant to Rule 12(b)(6) of the Federal Rules of Cvil
Procedure. The notion set forth three main contentions:
(1) plaintiff Arif Atiyeh breached the suit-limtation clause of
the insurance policy; (2) plaintiff Arif Atiyeh had no individual
cause of action under the Unfair |nsurance Practices Act and did
not sufficiently state a claimfor bad faith pursuant to
41 Pa.C. S. A 8 8371; and (3) plaintiff George Atiyeh did not have
standing to bring suit because he was not a “naned insured’” on
the insurance policy. Plaintiffs responded to National Fire's
nmotion to dismss on January 25, 2008.

By Order dated Septenber 30, 2008, | granted National

Fire’s notion, dismssing the breach of contract claim



dism ssing the bad faith claimw thout prejudice for plaintiff
Arif Atiyeh to file an anended conpl aint on or before October 31,
2008, and dismssing plaintiff George Atiyeh as a party to this
action for lack of standing.

On Cctober 31, 2008, plaintiff Arif Atiyeh filed a one-
count Anended Conplaint alleging a bad faith claim
Specifically, plaintiff?® alleges that he obtained a commerci al
i nsurance policy fromNational Fire insuring his real estate
business. Plaintiff avers that he paid all prem uns under the
policy, performed all provisions of the policy, and suffered a
covered loss wthin the neaning of the contract. Plaintiff sues
defendant for acting in bad faith in the handling of plaintiff’s
i nsurance clai mand seeks damages in excess of $700, 000.

On Novenber 20, 2008, National Fire filed an Answer to
plaintiff’s Arended Conplaint, with affirmati ve defenses and two
counterclains. Plaintiff filed a reply to defendant’s
counterclainms on March 25, 2009.*

On Novenber 5, 2009, National Fire filed this notion
for judgnent on the pleadings pursuant to Rule 12(c) of the

Federal Rules of C vil Procedure. In its nmotion, defendant

3 Hereafter, all references to “plaintiff” refer to Arif Atiyeh, the
sole remaining plaintiff in this action.

4 The countercl ai ms, which are not at issue for purposes of this
notion, allege a violation of the Pennsylvania |Insurance Fraud Statute, 18
Pa.C.S. A. 8 4117, and seek rei mbursenent of defendant’s advance paynment under
t he i nsurance policy.
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contends that the Anmended Conpl aint does not sufficiently state a
claimfor bad faith pursuant to 41 Pa.C. S. A § 8371

On Novenber 25, 2009, plaintiff filed an Answer to
National Fire' s notion for judgnent on the pleadings.
Plaintiff’s response avers that the claimfor bad faith satisfies
t he noti ce-pl eadi ng standard under the Federal Rules of Cvil
Procedure. On March 16, 2010, wth | eave of court, defendant
filed a reply brief to plaintiff’s response.

Hence this Opi nion.

STANDARD OF REVI EW

Pursuant to Federal Rule of Civil Procedure 12(c),
judgnment on the pleadings will be granted only if “the novant
clearly establishes there are no material issues of fact, and he

is entitled to judgnent as a matter of law” Sikirica v.

Nat i onwi de | nsurance Conpany, 416 F.3d 214, 220 (3d G r. 2005)

(citing Society H Il Gvic Association v. Harris, 632 F.2d 1045,

1054 (3d Cir. 1980)). The court “nust view the facts presented
in the pleadings and the inferences to be drawn therefromin the
I'ight nost favorable to the nonnoving party.” 1d.

A party may nove for judgnment on the pleadings “[a]fter
the pl eadings are cl osed—but early enough not to delay trial.”
Fed.R Cv.P. 12(c). The pleadings are closed after an answer is

filed, along with a reply to any additional clains asserted in



the answer. Austin Powder Conpany Vv. Knorr Contracting, Inc.,

2009 W 773695, at *1 (M D.Pa. Mar. 20, 2009).

Ordinarily, in deciding a notion for judgnment on the
pl eadi ngs, the court considers the pleadings and attached
exhi bi ts®, undi sputedly authentic docunents attached to the
nmotion for judgnment on the pleadings if plaintiffs’ clains are
based on the docunents®, and matters of public record’.

However, where, as here, a notion for judgnent on the
pl eadi ngs asserts that plaintiff fails to state a claimon which
relief can be granted, the court considers the notion under the
sane standard as a Rule 12(b)(6) notion even where no notion to

di smiss under Rule 12(b)(6) has been nade.® See, e.q., Turbe v.

Governnent of Virgin Islands, 938 F.2d 427, 428 (3d Cr. 1991);

Doe v. MVey, 381 F. Supp.2d 443, 448 (E.D. Pa. 2005)

(Pollak, S.J.); Katzennoyer v. Cty of Reading,

158 F. Supp. 2d 491, 496 (E. D.Pa. 2001)(Padova, J.). Therefore,

consi der defendant’s notion under a Rule 12(b)(6) standard.

5 See Fed.R Giv.P. 10(c).

6 CtiSteel USA, Inc. v. General Electric Conpany, 78 Fed. Appx. 832,
835 (3d Cir. 2003); Pension Benefit Guaranty Corporation v. Wite Consolidated

I ndustries, Inc., 998 F.2d 1192, 1196 (3d Cir. 1993).

7 Cheni SpA v. daxoSnithKline, 356 F.Supp.2d 495, 496-497 (E.D. Pa.
2005) (Bartle, J.); see also Gshiver v. Levin, Fishbein, Sedran & Bernman
38 F.3d 1380, 1385 n.2 (3d Cir. 1994).

8 Federal Rule of Civil Procedure 12(h)(2) provides that a defense

of failure to state a claimupon which relief can be granted nay be nmade by a
nmoti on for judgnent on the pleadings. Fed.R Cv.P. 12(h)(2).
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To determ ne the sufficiency of a conplaint in these
ci rcunstances, the court |ooks only to the facts alleged in the
conpl aint and the content of any docunents to which the conpl aint

makes reference. See, e.d., N A Learning Center, Inc. v. Enpire

Fire and Marine | nsurance Conpanies, 2009 W. 3245424, at *7

(E.D.Pa. CQct. 1, 2009)(Baylson, J.).

A claimmay be dism ssed under Rule 12(b)(6) for
"failure to state a claimupon which relief can be granted.”
A Rule 12(b)(6) notion requires the court to exam ne the

sufficiency of the conplaint. Conley v. G bson, 355 U S. 41, 45,

78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957) (abrogated in other

respects by Bell Atlantic Corporation v. Twonbly, 550 U. S. 544,

127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). GCenerally, in ruling on
a notion to dismss, the court relies on the conplaint, attached
exhibits, and matters of public record, including other judicial

proceedi ngs. Sands v. MCormck, 502 F.3d 263, 268 (3d G r

2008) .

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2), which requires "a short and plain statenent of the
cl ai m show ng that the pleader is entitled to relief." Rule
8(a)(2) does not require heightened fact pleading of specifics,

but only enough facts to state a claimto relief that is



pl ausible on its face. Twonbly, 550 U. S. at 570,
127 S. . at 1974, 167 L.Ed.2d at 949.°

In determ ning whether a conplaint is sufficient, the
court nust accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and
det erm ne whet her, under any reasonable reading, the plaintiff
may be entitled to relief. Fower, 578 F.3d at 210 (citing

Phillips v. County of Allegheny, 515 F. 3d 224, 233 (3d Cr

2008)) .

Al t hough “concl usory” or “bare-bones all egations” wll
not survive a notion to dismss, Fower, 578 F.3d at 210, a
conplaint may not be dism ssed nerely because it appears unlikely
that the plaintiff can prove those facts or will ultimtely
prevail on the nmerits. Phillips, 515 F. 3d at 231. Nonet hel ess,
to survive a Rule 12(b)(6) notion, the conplaint nmust provide
enough facts to raise a reasonabl e expectation that discovery
w Il reveal evidence of the necessary elenents. 1d. (quoting
Twonbly, 550 U.S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d at 940)

(internal quotations omtted).

® The Suprene Court’s OQpinion in Ashcroft v. Igbal, = US _ , |
129 S. . 1937, 1953, 173 L.Ed.2d 868, 887 (2009), states clearly that the
facial plausibility” pleading standard set forth in Twonbly applies to all
civil suits in the federal courts. Fowler v. UPMC Shadyside, 578 F.3d 203,
210 (3d Cir. 2009). This showing of facial plausibility then “allows the
court to draw the reasonabl e inference that the defendant is liable for the
m sconduct alleged,” and that plaintiff is entitled to relief. Fower,
578 F.3d at 210 (quoting Igbal,  US at _, 129 S.C. at 1949, 173 L.Ed.2d
at 884).
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The court is required to conduct a two-part anal ysis
when considering a Rule 12(b)(6) notion. First, the factual
matters averred in the conplaint, and any attached exhibits,
shoul d be separated from |l egal conclusions asserted. Fow er,
578 F.3d at 210. Any facts pled nust be taken as true, and any
| egal concl usions asserted may be disregarded. 1d. at 210-211

Second, the court nust determ ne whether those factual
matters averred are sufficient to show that the plaintiff has a
“plausible claimfor relief.” 1d. at 211 (quoting |gbal,

_uUSsS at _, 129 S.Ct. at 1950, 178 L.Ed.2d at 884).

Utimately, this two-part analysis is “context-
specific” and requires the court to draw on “its judicial
experience and comon sense” to determne if the facts pled in

the conpl ai nt have “nudged [plaintiff’s] clainms” over the |line

from*®“[nmerely] conceivable [or possible] to plausible.” |Igbal,
~UsSs at |, 129 S.Ct. at 1949-1950, 178 L.Ed.2d at 884-885.

A well-pled conplaint may not be dism ssed sinply
because “it strikes a savvy judge that actual proof of those
facts is inprobable, and that a recovery is very renote and
unlikely.” Twonbly, 550 U.S. at 556, 127 S.Ct. at 1965, 167

L. Ed. 2d at 940-941.



FACTS

Based upon the well-pled avernents in plaintiff’s
Amended Conpl aint, which | nust accept as true under the
foregoi ng standard of review, the pertinent facts are as foll ows.
At the tinme of the acts giving rise to these clains, plaintiff
Arif Atiyeh was the owner of WOW Qutlet, a sole proprietorship
real estate business at 727 Meadow Street, Allentown,
Pennsyl vani a.

In October 2003, plaintiff purchased a conmerci al
i nsurance policy fromdefendant National Fire covering his rea
estate business.!® Plaintiff has paid all prem unms under the
i nsurance policy and “perfornmed all things required of himunder
t he i nsurance contract,”! including maintaining the prem ses
during the relevant tine period.

On February 16, 2004, the pipes in plaintiff’s building

froze, which caused water damage to the building and to

10 Under Pennsyl vani a’s choi ce-of-law principles, a claimarising
under an insurance policy is governed by the |law of the state in which the
policy was delivered. CAT Internet Services, Inc. v. Providence Washi ngton
| nsurance Conpany, 333 F.3d 138, 141 (3d Cir. 2003). The parties do not
di spute that Pennsylvania | aw applies to this case.

1 Amended Complaint, § 15. | consider plaintiff's avernent that he

“perfornmed all things required of himunder the contract” to be a factua
avernent that plaintiff perforned unspecified things. However, | disregard it
to the extent it states a legal conclusion that all things required by the
contract were perforned. See Fow er, 578 F.3d at 210.

12 Simlarly, plaintiff avers that he maintained the property
“properly” under the policy. Anmended Conplaint, § 13. | consider that
characterization to be a | egal conclusion that the policy’s maintenance
requi renents were satisfied, and disregard it as such. See Fow er,

578 F.3d at 210.
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plaintiff’s personal property. Additionally, Arif Atiyeh
suffered a loss fromthe interruption of his business.
| medi ately after becom ng aware of the damage, plaintiff
notified defendant of his claim

After receipt of plaintiff’s claim defendant initiated
an investigation and inspection of plaintiff’'s real estate and
personal property. On March 28, 2007, defendant deni ed coverage
to plaintiff for his |oss.

CONTENTI ONS OF THE PARTI ES

Def endant’s Cont enti ons

National Fire contends that plaintiff’'s allegations are
conclusory statenments which do not establish a plausible cause of
action under the notice-pleading standard of the Federal Rules of
G vil Procedure. Defendant argues that plaintiff does not
present any facts supporting his conclusory statenents from which
| may draw i nferences to find defendant liable for bad faith
pursuant to 41 Pa.C S. A § 8371.

Finally, National Fire contends that plaintiff’'s
assertions are inaccurate and inconplete. Specifically,
def endant argues that its denial of insurance coverage for
plaintiff’s clai mwas based on nultiple grounds which plaintiff

fails to address in his Arended Conpl ai nt.
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Plaintiff’'s Contentions

Plaintiff contends that his Arended Conplaint states a
vi abl e bad faith claimunder federal notice-pleading
requi renents. Specifically, plaintiff alleges that he set forth
the factual context of his claimby stating the basic facts of
the insurance policy, the |loss suffered, the denial of
plaintiff’s clains, and that defendant falsely and fraudulently
represented that plaintiff had not perfornmed routine maintenance
on the prem ses when defendant knew or should have known that the
prem ses were properly maintained. |In addition, plaintiff
al | eges that defendant unreasonably refused to indemify
plaintiff for his |oss.

DI SCUSSI ON

Plaintiff’s Anmended Conpl aint all eges that defendant’s
actions in handling his insurance clains pursuant to the
i nsurance contract constitute bad faith pursuant to 42 Pa.C S. A
§ 8371. %

The Pennsyl vani a Legi sl ature pronul gated 42 Pa.C. S. A

8§ 8371 to create a cause of action in Pennsylvania insurance |aw

13 Plaintiff does not specifically cite the statute upon which his

bad faith claimis based in his Anmended Conplaint. However, plaintiff’'s
Amended Conplaint was filed in response to ny Septenber 30, 2008 Order
granting plaintiff permssion to file an anended conpl aint nore specifically
pl eadi ng the bad faith clai munder 42 Pa.C. S. A 8§ 8371. Therefore, | wll
proceed under the presunption that plaintiff brings his claimunder this

statutory provision.
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for “bad faith.”* March v. Paradi se Mutual | nsurance Conpany,

435 Pa. Super. 597, 600, 646 A 2d 1254, 1256 (1994).
Section 8371 provides:

In an action arising under an insurance
policy, if the court finds that the insurer
has acted in bad faith toward the insured,
the court nay take all of the follow ng
actions:

(1) Award interest on the anmount of the

claimfromthe date the clai mwas nade

by the insured in an anount equal to the

prime rate of the interest plus 3%

(2) Award punitive danages agai nst the
i nsurer.

(3) Assess court costs and attorney
fees agai nst the insurer.

42 Pa.C S. A § 8371.

To establish a claimof bad faith, a plaintiff nust
denonstrate that the insurer (1) |acked a reasonabl e basis for
denying benefits and (2) knew or recklessly disregarded its |ack

of a reasonable basis. Toy v. Mtropolitan Life | nsurance

14 The statute does not define bad faith, but has acquired a

uni versal ly accepted neaning in the insurance context:

I nsurance. “Bad Faith” on the part of insurer is any frivolous or
unfounded refusal to pay proceeds of a policy; it is not necessary
that such refusal be fraudulent. For purposes of an action
against an insurer for failure to pay a claim such conduct

i nports a di shonest purpose and neans a breach of a known duty
(i.e., good faith and fair dealing), through some notive of self-
interest or ill will; mere negligence or bad judgnent is not bad
faith.

Terletsky v. Prudential Property and Casualty |nsurance Conpany,

437 Pa. Super. 108, 125, 649 A 2d 680, 688 (1994), citing Black's Law
Dictionary 139 (6'" ed. 1990)(citations onmtted) and citing Rottmund v.
Continental Assurance Conpany, 813 F. Supp. 1104, 1108-1109 (E.D.Pa. 1992)

(internal citations onmitted).
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Conpany, 593 Pa. 20, 31, 928 A 2d 186, 193 (2007); Terl etsky,
437 Pa. Super. at 125, 649 A 2d at 688.

Moreover, an insurer’s conduct need not be fraudul ent,
but nere negligence or bad judgnent will not suffice. Brown v.

Progressive |Insurance Conpany, 860 A 2d 493, 501 (Pa. Super.

2004). To support a finding of bad faith, “the plaintiff nust
show that the insurer breached its duty of good faith through
sone nmotive of self-interest or ill will.” 1d.

Citing Twonbly and I gbal, National Fire contends that
plaintiff has insufficiently pled his bad faith clai mbecause
plaintiff’s conclusory allegations do not establish a plausible
cause of action under the notice-pl eading standard of the Federal
Rul es of G vil Procedure. Defendant further asserts that
plaintiff's allegations are non-factual assertions that do not
warrant an assunption of truth.

Under Pennsyl vani a’s fact-pl eading standard, “the
pl eader nust define the issues; every act or performance
essential to that end nust be set forth in the conplaint.”

Santi ago v. Pennsyl vania National Mitual Casualty | nsurance

Conpany, 418 Pa. Super. 178, 185, 613 A 2d 1235, 1238 (1992).
However, in federal court, state pleading requirenents

do not apply. See Stroud v. Abington Menorial Hospital,

546 F. Supp.2d 238, 246 n.12 (E. D.Pa. 2008)(Strawbridge, J.)

(di stingui shed on other grounds by Booker v. United States,
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366 Fed. Appx. 425 (3d Cir. 2010)). Under the notice-pleading
standard of the Federal Rules of Civil Procedure, a conplaint is
sufficient if it conplies with Rule 8(a)(2).

However, after lgbal,?® “all civil conplaints nust now
set out ‘sufficient factual matter’ to show that the claimis
facially plausible.” Fower, 578 F.3d at 210 (citing | gbal,

_U.S at |, 129 S.Ct. at 1948, 173 L.Ed.2d at 883).
Furthernore, “threadbare recitals of the elenents of a cause of
action, supported by nere conclusory statenents, do not suffice.”
lgbal,  US at _, 129 S.Ct. at 1949, 173 L.Ed.2d at 884.

Considering plaintiff’s Anmended Conpl aint, accepting
all well-pled facts as true, and separating the factual and | egal
el ements of plaintiff’s claimas instructed by Fow er, | concl ude
that plaintiff has alleged that he entered into an insurance
contract with defendant, suffered a | oss fromwater damage, paid

all prem uns under the contract, and maintained the prem ses.

15 Not wi t hstandi ng that plaintiff’s Amended Conplaint was filed on
Cct ober 31, 2008, which was after Twonbly but before Igbal, the parties agree
that the sufficiency of plaintiff's bad faith clai mshould be eval uated under
the notice-pl eading standard articulated in Twonbly and extended to all civi
conplaints in Igbal. (National Fire Insurance Conpany of Hartford s Mtion
for Judgrment on the Pleadings at 4; Plaintiff’'s Answer to Defendants’ Motion
for Judgrment on the Pleadings at 5.)

Furthernore, application of the two-part anal ysis described in
Fowl er is appropriate to evaluate the sufficiency of the plaintiff's bad faith
claim Although the United States Court of Appeals for the Third Circuit
deci ded Fowl er after the plaintiff filed his Anended Conplaint, the Third
Crcuit’'s decision does not alter the notice-pleading standard set forth in
Twonbly and lgbal. Rather, the two-part analysis presents district courts
with a structured application of Igbal to civil conplaints. Even enploying a
pre- Fow er anal ysis, however, for the reasons articul ated above, | would stil
concl ude that the Amended Conpl aint does not plead sufficient facts to

establish a bad faith claim

-15-



Furthernore, plaintiff alleges that defendant denied
plaintiff’s claimafter conducting an investigation. Accepting
these facts as true, as | amrequired to do under the foregoing
standard of review, | conclude that these allegations do not set
forth sufficient facts to support a plausible claimof bad faith
pursuant to 42 Pa.C S. A § 8371.

In his Anmended Conplaint, plaintiff further avers that
defendant (1) falsely and fraudulently represented that plaintiff
had not perforned routine nmai ntenance on the prem ses;

(2) unreasonably refused to indemify plaintiff for his |oss; and
(3) breached its duty of good faith and fair dealing by:

(a) failing to conduct a reasonable investigation, (b) denying
benefits to plaintiff wthout a reasonable basis, (c) know ngly
or recklessly disregarding the I ack of a reasonable basis to deny
plaintiff's claim or (d) asserting policy defenses w thout a
reasonabl e basis. However, these avernents are nmerely conclusory

| egal statenments and not factual avernments. See Fowler, 578 F.3d

at 210 (citing lgbal, _ US at __ , 129 S.C. at 1948,
173 L. Ed. 2d at 883).

In Robbins v. Metro Life I nsurance Conmpany of

Connecticut, 2008 W. 5412087, at *7-8 (E.D.Pa. Dec. 29, 2008)
(Bayl son, J.), the plaintiff alleged that the defendant insurance
conpany “fail[ed] to objectively and fairly evaluate Plaintiff’s

clains; assert[ed] defenses w thout reasonable basis in fact;
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unnecessarily and unreasonably conpell[ed] litigation;
conduct [ ed] an unreasonable investigation of Plaintiff’s clains;
and unreasonably withh[eld] policy benefits.” The district court
granted the defendant’s notion for judgnent on the pleadings on
the plaintiff’s bad faith clai mbecause the plaintiff failed to
provide sufficient facts to support his allegations.

Simlarly, in this case, plaintiff presents “bare-
bones” conclusory allegations which do not state a pl ausi bl e bad

faith claim See Fower, 578 F.3d at 210. Plaintiff provides no

factual support fromwhich | can conclude that defendant’s
actions in investigating and evaluating plaintiff’s claimwere
unr easonabl e. ¢

Furthernore, plaintiff avers no specific facts
regarding the policy’'s maintenance requirenments and how he
all egedly satisfied them Therefore, | amunable to draw

sufficient inferences in plaintiff’s favor which would support a

16 In further support of his contention that the Anended Conpl ai nt

sets forth sufficient facts, plaintiff relies on my September 30, 2008 Opinion
for the proposition that he was required only to allege that defendant’s

i nvestigati on was unreasonabl e, the denial of his claimwas unreasonable, or

t hat defendant |acked a sufficient basis for denying the claim However, as
ny Septenber 30, 2008 Opi nion made clear, and as set forth above, the court
need not credit bald assertions or |legal conclusions. 1n re Burlington Coat
Factory Securities Litigation, 114 F.3d 1410, 1429-1430 (3d Cir. 1997). See
Ativeh v. National Fire Insurance Conpany of Hartford, 2008 U S Dist.LEXIS
76770 at *7 (E.D.Pa. Sept. 30, 2008)(Gardner, J.)

As noted above, plaintiff has not denonstrated, by pleadi ng basic
facts, the elenents of a claimfor bad faith. Toy, 593 Pa. at 31
928 A.2d at 193. Instead, plaintiff has nerely recited the elements of a bad
faith claimand asserted conclusory legal statements. This conclusion is
consistent with the pleading standard set forth in ny Septenber 30, 2008
Opi nion, as reenforced by I gbal and Fow er.
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conclusion that defendant is liable for bad faith. Accordingly,
| conclude that plaintiff’'s bad faith claimis insufficient to
state a claimon which relief can be granted.

CONCLUSI ON

For all the foregoing reasons, | grant National Fire
| nsurance Conpany of Hartford' s Mtion for Judgnent on the
Pl eadi ngs, dismss plaintiff’s Arended Conplaint, and enter

judgment in defendant’s favor on plaintiff’'s bad faith claim?’

e I note that, as discussed above in footnote 4, this ruling does

not bear on defendant’s counterclains.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARl F ATI YEH, )
trading as WOW Qut | et )
) Gvil Action
Plaintiff ) No. 07-cv-04798
)
VS. )
)
NATI ONAL FI RE | NSURANCE COVPANY )
OF HARTFORD; )
and CNA, )
)
Def endant s )
ORDER

NOW this 24" day of Septenber, 2010, upon
consideration of National Fire Insurance Conpany of Hartford' s
Motion for Judgnent on the Pl eadings Pursuant to Federal Rules of
Cvil Procedure 12(c), which notion was filed Novenber 5, 2009;
upon consideration of Plaintiff’s Answer to Defendants’ Mbtion
for Judgnent on the Pl eadi ngs, which response was fil ed Novenber
25, 2009; upon consideration of Defendant National Fire |Insurance
Conpany of Hartford s Reply to Plaintiff’s Response to
Defendant’s Motion for Judgnent on the Pl eadings, which reply was
filed March 16, 2010; upon consideration of the briefs of the

parties; and for the reasons articulated in the acconpanying

Qpi ni on,
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| T IS ORDERED that National Fire Insurance Conpany of

Hartford s Motion for Judgnment on the Pl eadings Pursuant to

Federal Rules of Cvil Procedure 12(c) is granted.

| T 1S FURTHER ORDERED that judgnent is entered in favor

of defendants National Fire Insurance Conpany of Hartford and CNA

against plaintiff Arif Atiyeh, trading as WOW Qut| et . 18

BY THE COURT:

[ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge

18 As noted in the acconpanyi ng Menorandum defendants’ notion for
j udgrment on the pl eadi ngs addresses only plaintiff’s claimand not defendants’
counterclaim Thus, this Order does not dispose of the action inits
entirety.
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