IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENELOPE P. HARRIS, ET AL. : CIVIL ACTION
2
RANDY MERCHANT, ET AL. : NO. 09-1662
MEMORANDUM
Padova, J. September 23, 2010

Plaintiffs, Penelope Harris, Morris Cheston and Regina Thomas, the trustees of the Marita
Trust under Article Third, Paragraph A of the Will of Henry F. Harris (“the Trust”), bring thisaction
against Defendants, seeking payment under abuilder’ srisk insurance policy for damage to ahome
owned by the Trust. Presently before the Court is the Motion for Summary Judgment brought by
Defendants Regional Excess Underwriters, LLC, a/k/a Acadia Excess Underwriters, alk/a Berkley
Excess Underwriters (“Regiona”) and Certain Underwriters at LlIoyd’ s Subscribing to Policy No.
BO750RNAFG0701840 (“Lloyd's’). For the following reasons, the Motion is granted..
I FACTUAL AND PROCEDURAL BACKGROUND

In October 2006, Henry Harris asked Defendants Randy Merchant and Northeast Harbor
Insurers, Inc. d/b/aMerchant Needham & Associates (collectively the “Merchant Defendants’), to
obtain and maintain builder’ srisk insurance for anew homebeing built in Northeast Harbor, Maine,
known as “Tides.” (Moving Defs. Statement of Material Facts 2.)! The Merchant Defendants
obtained abuilder’ srisk policy for Tidesfrom Hanover Insurance Company that was effective until
October 15, 2007 (the“Hanover Policy”). (1d. 14.) Henry Harrisdied on December 22, 2006. (1d.

15.) Under theterms of Harris'swill, ownership of Tides transferred to the Trust. (Id. 16.)

"We haverelied only on those statements of material facts that are undisputed by Plaintiffs.



The Merchant Defendants obtained a one month extension on the Hanover Policy until
November 14, 2007. (I1d. 17.) The Merchant Defendants then obtained anew builder’srisk policy
for Tides. Regiona acted as Lloyd's representative in connection with the issuance of the
replacement builder’s risk policy, which was issued by Lloyds as Policy No.
BO750RNAFG0701840 (the“Lloyd sPolicy”). (1d. 18; LIoyd’ sPolicy at PLFS00030.) The period
of insurancefor the LIoyd’ s Policy was“from: 14™ NOVEMBER 2007 TO 14™ MAY 2008 both
days at 12.01 am Loca Standard Time.” (Id. a PLFS 00023.) The Lloyd's Policy contains a
Termination of Coverage section that states, in pertinent part, asfollows: “The property referred to
inInsuring Clausesa) and b) shall be covered by this Policy for the period stated in the Scheduleand
for such period or periods as may be mutually agreed between Underwriters and the Assured . . . "
(Id. at PLFS 00036.)

An Insurance Binder for the LIoyd' s Policy was issued on November 27, 2007. (Moving
Defs. Ex. C.) The Insurance Binder states that the Policy Period was November 14, 2007 to May
14, 2008. (ld. at REG 027.) The premium paid for this insurance was $7,500.00. (Id.) The
Merchant Defendants billed Penelope P. Harris for the Lloyd’'s Policy on December 15, 2007.
(Moving Defs. Ex. D.) The invoice provides the following description: “‘Tides Builders Risk
Insurance 11/14/07 to 5/14/08.” (Id.) The Trustees paid the invoice on December 20, 2007.
(Moving Defs. Ex. E.)

Regional sent the origina and one copy of the Lloyd’s Poalicy to the Merchant Defendants
on January 31, 2008. (Moving Defs. Ex. F.) The cover letter notes that the policy period for the
Lloyd’s Policy was November 14, 2007 to May 14, 2008. (Id.) The Merchant Defendants sent a

copy of the LIoyd’ s Policy to Penelope Harris, in Maine, on February 15, 2008. (Moving Defs. EX.



G.) Thecover letter states. “Enclosed isyour builder’ srisk policy (TIDES) from Lloyds of London
for 11/14/07-5/14/08." (1d.)

Heather Gwarjanski of Regional sent an e-mail to Randy Merchant on April 16, 2008
regardingtheLloyd sPolicy. (Moving DefsEx. H.) Thee-mail states, in pertinent part, asfollows:
Working away on some upcoming renewal s and noticed this6 month
policy is coming up the middle of May. Curiousto seeif they think

an extension will be needed?

If so, I'll have you let me know how long they think they’ll need

an[d] maybewhat they haveleft to complete. Then| cantakeittomy

Lloyds market to see where they will be.
(Id.) Ms. Gwarjanski sent another memorandum to Randy Merchant on May 13, 2008 regarding the
Lloyd' sPolicy, but misstated the expiration date of the policy as May 14, 2009. (Moving Defs. Ex.
I.) The memorandum states: “Please be advised that we will be closing our files on the above
referenced account since we have not heard from you regarding the renewal of the above policy.
Please advise theinsured that we are off risk effective 5/14/2009.” (Id.) The Merchant Defendants
received this memorandum by United States mail in May 2008. (Emery Dep. at 20.) Tabatha
Emery, who was then a customer service representative for the Merchant Defendants, read the
memorandum when it came in and showed it to Randy Merchant. (Id. at 5, 20-21.) Ms. Emery
discussed the memorandum with Randy Merchant and pointed out the May 14, 2009 expiration date
contained in the memorandum to him. (ld. at 21-22.) Ms. Emery did not send a copy of the
memorandum to the Trust or do anything else withit. (Id. at 26.)

On July 25, 2008, an explosion occurred at Tides which damaged the property. (Compl.

26.) Randy Merchant learned about the explosion from Lamont Harris, who had been staying at

Tides at the time of the explosion. (Merchant Dep. at 110-112.) Lamont Harris visited Randy



Merchant at his office the Monday or Tuesday following the explosion to find out if there was
insurance coverage. (1d. at 110-11.) Randy Merchant responded that he “did not believe there was
any coverage, because the builder’ srisk policy had been — had lapsed, had terminated.” (1d.) After
Lamont Harris left his office, Randy Merchant checked the Merchant Needham files to determine
if Merchant Needham had procured homeownersinsurance for Tides. (Id. at 117.) He aso spoke
with his staff and was given acopy of the May 13, 2008 memorandum from Regional. (1d.) Randy
Merchant believesthat it would have been inappropriate to extend the Ll1oyd’ s Policy because Tides
had been substantially compl eted at thetimethat policy expired. (Id. at 140.) Heisnot aware of any
request to extend the term of the Lloyd’ s Policy or any payment made to extend that policy. (Id. at
215.)

After the explosion, Lamont Harris contacted Judithann Sheehan, a paralegal with the law
firm Ballard Spahr’s Family Wealth Management Group, which did work for the Trust. (Sheehan
Dep. at 10-12, 67.) Lamont Harris asked her whether Tideswasinsured. (Id. at 67.) Ms. Sheehan
checked thefileand told Lamont Harristhat theinsurance policy had expired. (1d. at 67-68.) Morris
Cheston, who is an attorney with Ballard Spahr as well as a Trustee of the Trust, contacted Ms.
Sheehan shortly thereafter and asked if Tideswasinsured. (Id. at 69.) Ms. Sheehan notified him that
the policy had expired. (Id. at 69-70.) All of the paperwork received by Ballard Spahr relating to
the Lloyd’'s Policy came through the Merchant Defendants; Ballard Spahr did not receive any
paperwork from either Regional or from Lloyd's. (Id. at 112-13.) The Complaint alleges that
Plaintiffs submitted a claim to LlIoyd’s for the damage to Tides, but the claim was denied because
the Lloyd’ s Policy had expired prior to the explosion. (Compl. 1 28.)

Plaintiffshaveasserted threeclaimsagainst Regiona and LIoyd's. Thefirst claim, for breach



of contract, is based on the premise that the LIoyd's Policy remained in effect at the time of the
explosion at Tides. (Id. 11 42-45.) The second claim, for promissory estoppel, is based on the
premisethat Plaintiffs, through their agentsthe Merchant Defendants, did not renew or replacethe
Lloyd' s Policy because they reasonably relied on the May 13, 2008 memorandum’ s statement that
the Lloyd' s Policy expired on May 14, 2009. (ld. 11 47-48.) The third claim, for negligence, is
based on the premise that Regional breached itsduty of careto Plaintiffsby transmitting adefective
expiration notice to the Merchant Defendants. (Id. 11 51-52.)
. LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, the discovery and disclosure materias
on file, and any affidavits show that there is no genuine issue as to any material fact and that the
movant is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(c)(2). Anissueis*genuine’
“if the evidence is such that a reasonable jury could return a verdict for the nonmoving party.”

Anderson v. Liberty Laobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is “material” if it

might affect the outcome of the case under governing law. 1d.
“[A] party seeking summary judgment alwaysbearstheinitial responsibility of informingthe
district court of the basis for its motion, and identifying those portions of [the record] which it

believes demonstrate the absence of agenuineissue of material fact.” Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). Where the non-moving party bears the burden of proof on a particular issue
attrial, themovant’ sinitial Celotex burden can be met simply by “pointing out to thedistrict court --
that there is an absence of evidence to support the nonmoving party’scase.” Id. at 325. After the
moving party has met its initial burden, the adverse party’s response “must -- by affidavits or as

otherwise provided in thisrule -- set out specific facts showing a genuine issue for trial.” Fed. R.



Civ. P.56(e)(2). Thatis, summary judgment isappropriateif the non-moving party failsto respond
with afactual showing “sufficient to establish the existence of an element essentia to that party’s
case, and on which that party will bear the burden of proof at trial.” Celotex, 477 U.S. at 322.
1.  DISCUSSION

A. Choice of Law

We apply Pennsylvania s choice of law rulesin diversity cases. See Hammersmithv. TIG

Ins. Co., 480 F.3d 220, 226 (3d Cir. 2007). First, we must determine if an actual conflict exists
between the laws of Pennsylvaniaand Maine, i.e., whether thereisan actual difference between the
applicablelaws of thosetwo states. See Hammersmith, 480 F.3d at 230. If atrue conflict exists, we
use the law of the state with the “most significant contacts or relationships with the insurance

contract.” Budtel Assocs. LP v. Cont’l Cas. Co., 915 A.2d 640, 643, 645 (Pa. Super. Ct. 2006)

(citations omitted). In the absence of an actual conflict of law, the Court “may refer to the states
laws interchangeably.” Huber v. Taylor, 469 F.3d 67, 74 (3d Cir. 2006).

B. Breach of Contract

The Complaint allegesthat, “[a]saresult of the expiration notice transmitted by defendants
Lloyd's, or Regional as its authorized representative, builder’s risk coverage for Tides under the
Lloyd's Policy remained in effect at the time” of the explosion at Tides. (Compl. {1 42.) The
Complaint further alleges that Lloyd’s breached the terms of the Lloyd's Policy by wrongfully
denying coverage of Plaintiffs claim made with respect to the explosion at Tides. (Id. 1 45.)
Moving Defendantsarguethat they are entitled to summary judgment becausethe Lloyd’ sPolicy had
expired prior to the explosion at Tides and Plaintiffs and Moving Defendants had not agreed to

extend coverage past the expiration date stated in the Policy.



Moving Defendants assert that there is no conflict between the laws of Pennsylvania and
Maine with respect to the existence of an enforceable contract, but, if a true conflict does exist,
Mainelaw should be applied. Under Mainelaw, “[a] contract islegally enforceableif it isfounded

upon ameeting of the minds, consideration, and mutuality of obligations.” In re Estate of M cPhee,

904 A.2d 401, 402 (Me. 2006) (citing Dom J. Moreau & Son, Inc. v. Fed. Pac. Elec. Co., 378 A.2d

151, 153 (Me. 1977)). Under Pennsylvanialaw, “*acontract is created where thereis mutual assent

to theterms of acontract by the parties with the capacity to contract.”” Beaver Dam Outdoors Club

v. Hazleton City Auth., 944 A.2d 97, 103 n.2 (Pa. Commw. Ct. 2008) (quoting Shovel Transfer &

Storage, Inc. v. Pa. Liquor Control Bd., 739 A.2d 133, 136 (Pa. 1999)). “In order for a contract to

beformed, there must be an offer, acceptance, and an exchange of consideration.” 1d. (citing Jenkins

V. County of Schuylkill, 658 A.2d 380 (Pa. Super. Ct. 1995)). “An enforceable agreement exists if

the parties have manifested their intent to be bound by its terms and the terms are sufficiently

definite.” Id. (citing In re Estate of Hall, 731 A.2d 617 (Pa. Super. Ct. 1999)). We conclude that

there are no relevant differences between the laws of Maine and Pennsylvania as to the creation of
alegally enforceable contract and, consequently, we may apply either state’ slaw. Huber, 469 F.3d
at 74.

Moving Defendants maintain that the LIoyd’ s Policy expired by its own terms on May 14,
2008, at 12:01 a.m. local standardtime (Lloyd’ sPolicy at PLFS00023) and, consequently, Tideswas
not covered under the Lloyd’ s Policy when the explosion occurred on July 25, 2008. The Lloyd's
Policy provides that the coverage period could only be extended by mutual agreement between the
underwriters and the insured. (Id. at PLFS 00026.) Moving Defendants assert that there is no

evidence that they mutually agreed with Plaintiffs to extend coverage beyond the expiration date



stated in the policy, or that they even discussed extending the LIoyd’ s Policy with Plaintiffs.
Plaintiffsadmit that the LlIoyd’ sPolicy was schedul ed to expireon May 14, 2008, and further
admit that “the Merchant Defendants did not take any affirmative action to renew coverage on their
behaf.” (Pls. Mem. at 3.) Plaintiffs contend, instead, that the May 14, 2008 memorandum
constituted an offer by Lloyd's to extend coverage under the Lloyd's Policy that was binding on
Lloyd’ sevenif it was not expressly accepted by the Merchant Defendants. Plaintiffsrely on Lucien

Bourque, Inc. v. Cronkite, 557 A.2d 193 (Me. 1989), which states that “[g]enerally speaking, ‘in

order for any legally binding agreement to comeinto existence, the partiestoit must have manifested
their mutual assent to al of its material termg[;]’ . . . however, in certain circumstances a contract
may be implied even where the offeree does not expressly agree to itsterms.” Id. at 196 (quoting

Sevigny v. Home Builders Assn of Maine, Inc., 429 A.2d 197, 202 (Me. 1981), and citing

Restatement (Second) of Contracts 8 69(1) (1981)).

The circumstances in which a contract may be implied without express agreement are,
however, limited. Under Maine law, an offeree’s failure to respond to an offer operates as an
acceptance only in the following cases:

“(a) Where an offeree takes the benefit of offered services with
reasonable opportunity to reject them and reason to know that they
were offered with the expectation of compensation.

(b) Where the offeror has stated or given the offeree reason to
understand that assent may be manifested by silence or inaction, and
theoffereeinremaining silent andinactiveintendsto accept the offer.
(c) Where because of previous dealings or otherwise, it isreasonable
that the offeree should notify the offeror if he does not intend to

accept.”

1d. (quoting Restatement (Second) of Contracts 8 69(1)). Thereisno evidence on the record before



us upon which areasonabl e jury could conclude that any of these circumstances existsin this case.
Indeed, the only evidence before us indicates the contrary. The Lloyd’s Policy, by its own terms,
could only be extend by mutual agreement between the underwriters and the insured. (Lloyd’s
Policy at PLFS00026.) Moreover, Gwarjanski’s April 16, 2008 memorandum to Randy Merchant
asksthat Regional be notified whether Plaintiffs wanted an extension of the Lloyd’ s Policy, and her
May 13, 2008 memorandum, while it misstates the expiration date of that policy, clearly indicates
that Regional was closing its files with respect to the Lloyd's Policy since it had never received
notification that Plaintiffs sought to renew it. (Moving Defs. Exs. H, 1.) Wetherefore conclude that
there was no enforceabl e contract to extend the L1oyd’ s Policy and that the policy had expired prior
to the explosion at Tides. We further conclude, accordingly, that Moving Defendants are entitled
to judgment as a matter of law on Plaintiffs’ breach of contract claim.

C. Promissory Estoppel

The Complaint alleges that Plaintiffs, through their agents the Merchant Defendants,
“reasonably relied to their detriment upon the statement by defendants LIoyd's, or Regional asits
authorized representative, that coverage for Tides under the Lloyd's Policy expired on May 14,
2009.” (Compl. 1 47.) The Complaint further aleges that, as a result of their reliance on the
statement that the LIoyd's Policy expired on May 14, 2009, Plaintiffs “did not take any action to
renew the LlIoyd' s Policy, or seek other replacement builder’ s risk coverage for Tides prior to the
explosion, all to the substantial detriment of Plaintiffs.” (1d. 148.) The Complaint also alegesthat
Lloyd’ sisconsequently “estopped, asamatter of law, from denying coverageto plaintiffsunder the
Lloyd’ s Policy for the losses and damages that occurred as aresult of the explosion at Tideson July

25,2008.” (1d. 149.) Moving Defendants arguethat they are entitled to summary judgment because



neither Plaintiffs nor the Merchant Defendants relied on the May 13, 2008 memorandum’s
misstatement of the expiration date for the LIoyd’s Policy.

Moving Defendants assert that there is no conflict between the laws of Pennsylvania and
Mainewith respect to promissory estoppel. Weagree, asboth Maineand Pennsylvaniahave adopted
the definition of promissory estoppel set out in the Restatement (Second) of Contracts:

A promise which the promisor should reasonably expect to induce
action or forbearance on the part of the promisee or athird person and
which does induce such action or forbearance is binding if injustice
can be avoided only by enforcement of the promise.

Harvey v. Dow, 962 A.2d 322, 325 (Me. 2008) (quoting Restatement (Second) of Contracts 8 90(1)

(1981)); see also Thatcher’s Drug Store of West Goshen, Inc. v. Consol. Supermarkets, Inc., 636

A.2d 156, 160 (Pa. 1994) (same). “A party asserting a clam of estoppel has the burden of

establishing all the essential elements.” Thatcher’s Drug Store, 636 A.3d at 160 (citing Funds for

Business Growth, Inc. v. Maraldo, 278 A.2d 922, 926 (Pa. 1971)). Asthereisno conflict between

the laws of Pennsylvania and Maine as to promissory estoppel, we may apply either state’s law.
Huber, 469 F.3d at 74.

Moving Defendants maintain that Plaintiffs cannot establish al of the essential elements of
aclaim of promissory estoppel in this case because neither Plaintiffs nor the Merchant Defendants
relied on the expiration date for the Lloyd's Policy that was contained in the May 13, 2008
memorandum. Plaintiffsconcedethat they did not directly rely on the date contained in the May 13,
2008 memorandum because they did not receive a copy of this memorandum until after the
explosion at Tides. (Pls. Mem. at 5.) Consequently, we must determine whether thereis evidence

in the record of this Motion upon which a reasonable jury could determine that the Merchant

10



Defendants relied upon the expiration date for the Lloyd’s Policy contained in the May 13, 2008
memorandum and, as aresult of such reliance, did not seek to renew or replace the builder’ s risk
insurance for Tides.

Viewing the evidence of record in the light most favorable to Plaintiffs, we find that the
Merchant Defendantsreceived theMay 13, 2008 memorandum from Regional in May 2008. (Emery
Dep. at 20.) Tabatha Emery read the memorandum when it came in, discussed it with Randy
Merchant, and pointed out to him that the memorandum referenced aMay 14, 2009 expiration date.
(Id. at 21-22.) The Merchant Defendants never sought renewal of the LIoyd's Policy. (Merchant
Dep. a 215.) However, at the time of the explosion at Tides, Randy Merchant believed that the
Lloyd’ s Policy had terminated and that therewas no coverage availablefor thedamageto Tides. (Id.
at 111.) He also believed that it would not have been appropriate to seek an extension of the
builder’s risk insurance for Tides because the construction of that home had been substantially
completed. (Id. at 140.) Furthermore, thereis no evidence in the record of this Motion that Randy
Merchant or anyone el se associated with the M erchant Defendantswhosejob invol ved obtaining or
renewing insurance policies actually relied on the expiration date contained in the May 13, 2008
memorandum in not seeking arenewal or extension of the Lloyd' s Policy.?

We conclude that there is no evidence on the record before us upon which areasonable jury

couldfind that the M erchant Defendantsreasonably relied ontheexpiration dateintheMay 13, 2008

*Thereis evidence that Tabatha Emery refrained from taking any action with respect to the
Lloyd’ s Policy because the May 13, 2008 memorandum stated that the Policy would not expire for
another year. (Emery Dep. at 23.) However, Ms. Emery did not have any responsibility with respect
to the LIoyd s Policy except for opening the mail. (Id. at 47.) Moreover, regardiess of when the
Policy was sent to expire, Emery testified that she would simply have given the correspondence to
Randy Merchant or another agent. (Id. at 23.)

11



memorandum from Regional in not seeking arenewal or extension of theLloyd' sPolicy. Wefurther
conclude, accordingly that the Moving Defendants are entitled to judgment as a matter of law on
Plaintiffs’ promissory estoppel claim.

D. Negligence

The Complaint alleges that Lloyd's and Regional “owed plaintiffs a duty to use due and
proper carein preparing and transmitting communications concerning coverage under the Policy to
plaintiffs and their brokers including, without limitation, the May 13, 2008 expiration notice.”
(Compl. 51.) The Complaint further allegesthat LIoyd’ s and Regional breached this duty of care
by negligently and carelessly sending the May 13, 2008 memorandum to the Merchant Defendants
and by failing to provide notice of the expiration of the LIoyd’s Policy directly to Plaintiffs. (Id.
52.) TheComplaint also alegesthat the harm Plaintiffs suffered wasthe direct and proximate result
of the negligence of Regional and Lloyd's. (Id. 1 54.)

Moving Defendants assert that there is no conflict between the laws of Pennsylvania and
Maine with respect to negligence, but, if atrue conflict does exist, Maine law should be applied.
Under Pennsylvanialaw, “[f]or a party to prevail in anegligence action, ordinary or professional,
the elements are identical: the plaintiff must establish the defendant owed a duty of care to the
plaintiff, that duty wasbreached, thebreach resulted in theplaintiff'sinjury, and the plaintiff suffered

an actual lossor damages.” Merlini ex rel. Merlini v. Gallitzin Water Auth., 980 A.2d 502, 506 (Pa.

2009) (citing Martin v. Evans, 711 A.2d 458, 461 (Pa. 1998)). Maine law similarly defines the

elements of a cause of action for negligence as “*a duty owed, breach of that duty, and an injury to

the plaintiff that is proximately caused by abreach of that duty.”” Mastrianov. Blyer, 779 A.2d 951,

954 (Me. 2001) (quoting Stanton v. Univ. of Maine Sys., 773 A.2d 1045, 1049 (Me. 2001), and

12



citing McPherson v. McPherson, 712 A.2d 1043, 1045 (Me. 1998), and Searles v. Trustees of St.

Joseph's Call., 695 A.2d 1206, 1209 (Me. 1997)). We conclude that there are no relevant
differencesbetween thelawsof Maineand Pennsylvaniaasto negligenceand, consequently, we may
apply either state’s law. Huber, 469 F.3d at 74.

Moving Defendants argue that they are entitled to summary judgment on Plaintiffs
negligence claim because Plaintiffs are unabl e to establish that their injury was proximately caused
by the inclusion of the incorrect expiration date for the Lloyd’'s Policy in the May 13, 2008
memorandum. Moving Defendants contend, as they did in connection with Plaintiffs' promissory
estoppel claim, that Plaintiffsdid not reasonably rely on the expiration date contained inthe May 13,
2008 memorandum because they were unaware of the May 13, 2008 memorandum until after the
explosion at Tides. Moving Defendants further maintain that the Merchant Defendants did not rely
on the May 13, 2008 memorandum to refrain from renewing, or replacing, the Lloyd’s Policy.

Plaintiffs rely on the evidence submitted in support of their promissory estoppel claim to
support their negligence clam and have not submitted any additional evidence to support the
existence of proximate causation in connection with their negligenceclaim. (Pls. Mem. at9.) We
have reviewed the evidence of record to determine whether there is any evidence upon which a
reasonable jury could conclude that Regiona’s mailing of the May 13, 2008 memorandum
proximately caused Plaintiffs or the Merchant Defendantsto forbear from taking action to renew or
replace the Lloyd's Policy. We conclude, as we did in connection with Plaintiffs promissory
estoppel claim, that there is no such evidence on the record. We further conclude, therefore, that

the Moving Defendants are entitled to judgment as a matter of law as to Plaintiffs negligence

13



claim.?
V. CONCLUSION

For the foregoing reasons, we conclude that Plaintiffs have plainly failed to “ set out specific
factsshowing agenuineissuefor trial” with respect to any of their three claimsagainst Regional and
Lloyd's. Fed. R. Civ. P. 56(e)(2). Moreover, the undisputed facts of record establish that Regional
and Lloyd sareentitled to judgment in their favor as amatter of law asto each of thoseclaims. We
therefore grant Moving Defendants' Motion for Summary Judgment in its entirety.

An appropriate Order follows.

BY THE COURT:

/s/John R. Padova

John R. Padova, J.

3Moving Defendants also argue that they are entitled to summary judgment on Plaintiffs
negligence claim because Plaintiffs cannot establish that they breached a duty of care owed to
Plaintiffs without expert evidence under Maine law. As we have determined that Moving
Defendants are entitled to the summary judgment in their favor with respect to this claim because
thereis no evidence on the record upon which areasonable juror could conclude that the harm done
to Plaintiffs was proximately caused by Moving Defendants mistake in the May 13, 2008
memorandum, we need not address this argument.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENELOPE P. HARRIS, ET AL. : CIVIL ACTION
V.
RANDY MERCHANT, ET AL. NO. 09-1662
ORDER

AND NOW, this 23rd day of September, 2010, upon consideration of the Motion for
Summary Judgment brought by Defendants Regional Excess Underwriters, LLC, a/k/a Acadia
Excess Underwriters, ak/a Berkley Excess Underwriters and Certain Underwriters at Lloyd's
Subscribing to Policy No. BO750RNAFG0701840 (Docket No. 46), and all documents filed with
respect thereto, IT ISHEREBY ORDERED that the MotionisGRANTED. IT ISFURTHER
ORDERED that JUDGMENT is entered in favor of Regiona Excess Underwriters, LLC, ak/a
AcadiaExcessUnderwriters, alk/aBerkley ExcessUnderwritersand Certain Underwritersat Lloyd's
Subscribingto Policy No. BO750RNAFG0701840 and thesepartiesare DI SM | SSED as Defendants

to this action.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.



