IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WALTER J. LOGAN, JR and
THE DELTA ALLI ANCE, LLC,
ClVIL ACTI ON
Plaintiffs,
No. 10-cv-0144
VS.

SALEM BAPTI ST CHURCH OF
JENKI NTOMNN, et al .,

Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. August 17, 2010

This case is before the Court on Defendant Sal em Bapti st
Church’s Motion to Dism ss (Doc. No. 30) and Defendants Eastburn
& Gray, Leopol d-Leventhal, and Jonas’s Mdtion to D sm ss (Doc.
No. 32). For the reasons set forth in the attached Menorandum
the Motions will be GRANTED in part and DENIED in part.

Fact ual Backgr ound*

Many of the facts of this case have already been presented
in this Court’s Menorandum addressi ng Def endants Anders and
Ferman’s Motion to Dismss, and we will only provide a brief
summary of the facts here. Plaintiffs are Walter J. Logan and
hi s conpany, The Delta Alliance (“Delta”). Defendants are the

followi ng: Salem Baptist Church of Jenkintown (“Saleni); the |aw

Ynline with a Fed. R Cv. P. 12(b)(6) Mdtion to Dismiss, all factual
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




firmEastburn & Gray; Jane Leopol d-Leventhal, who is an attorney
at Eastburn & Gray and who represented Salemin its arbitration
with Delta; Marc Jonas, who also is an attorney at Eastburn &
Gray and who served as Salemis attorney for purposes of obtaining
| and use approvals fromthe Borough of Jenkintown; Mary Anders,
who is a detective with the Montgonery County District Attorney’s
Ofice; and Risa Vetri Ferman, who is the Montgonery County
District Attorney.

In October of 2003, Salementered into a contract with Delta
under which Delta agreed to act as an at-risk construction
manager that woul d negotiate nultiple contracts with
subcontractors for both | abor and materials to construct two
bui | di ngs i n Jenki ntown, Pennsylvania. The parties’ relationship
did not go snoothly, however, as the construction experienced
substantial delays and Salemfell behind in its paynments to Delta
by June 2007. 1In response to Delta s requests for paynent, Sal em
termnated the contract. As a result, Delta filed a claimwth
the American Arbitration Association (“AAA’) in July 2007
seeking to recover the paynents owed as well as danages for
wrongful termnation of the contract. Salem cross-clained that
Delta had m sappropriated paynents received from Sal em

In the summer of 2008, Leopol d-Leventhal and the Steering
Commttee for Salemnet with detectives of the Montgonery County
Det ective Bureau, including Defendant Anders, to discuss the

possibility of crimnally prosecuting Logan for his conduct in



connection with the termnation of Delta s contract with Salem
Followi ng this neeting, Defendant Anders all egedly undertook a
crimnal investigation of Delta and Logan with respect to their
performance of the contract. This investigation resulted in
Logan being charged with theft by unlawful taking, theft by
deception, theft by failure to nmake required disposition,
deceptive business practices, msapplication of entrusted
property, and securing the execution of docunents by deception.
Plaintiffs assert that this decision was based solely on the

al l egations made by the Steering Commttee and Leopol d-Levent hal
and the pressure placed on the detectives by these parties.
Plaintiffs further assert that Defendant Leopol d-Levent hal
drafted parts of the affidavit of probable cause that led to the
i ssuance of Logan’s arrest warrant on January 13, 2009. Finally,
Plaintiffs allege that the crimnal charges were orchestrated by
t he noving Defendants to pressure Plaintiffs into settling their
clains in arbitration as well as to punish Plaintiffs for the
project failure and the initiation of arbitration.

Plaintiffs bring a series of clains against Defendants in
relation to the aftermath of the cancelled contract. Counts I,
1, V, VIIl, XlI, and XI| are brought agai nst Defendants Anders
and Ferman, whose Mdtion to Dism ss has already been consi dered
by this Court. In Counts Ill and IV, Plaintiffs charge the
nmovi ng Defendants with common | aw nalicious prosecution for their
role in allegedly procuring the crimnal prosecution of Logan.

Counts VI and VII are brought for common | aw malicious abuse of
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process for the noving Defendants’ role in using judicial
proceedi ngs for neans other than that for which they were
intended. Count IXis aclaimfor civil conspiracy, and is
prem sed on Plaintiffs’ clains for malicious prosecution and
mal i ci ous abuse of process. Count X charges Defendants with
defamation, and Count Xl Il brings charges of conmercia
di sparagenent. Count XV accuses Defendants of negligence in
relation to their conduct that led to the prosecution of Logan.
Finally, Count XV brings a claimunder the Dragonetti Act that
substantially mrrors Plaintiffs’ clainms in Counts II1l and |IV.
St andar d

Federal Rule of G vil Procedure 12(b)(6) requires a court to
dismss a conplaint if the plaintiff has failed to “state a claim
on which relief can be granted.” 1In evaluating a notion to
dismss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283, 286 (1986). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007).

Di scussi on

Mal i ci ous Prosecuti on

Common | aw nmal i ci ous prosecution requires that the plaintiff



denonstrate that proceedings were instituted agai nst himw thout
probabl e cause and with malice, and that the proceedi ngs

termnated in his favor. Kelley v. Gen. Teansters, Chauffers,

and Hel pers, Local Union 249, 544 A 2d 940, 941 (Pa. 1988); see

also Doherty v. Haverford Twp., 513 F. Supp. 2d 399, 409 (E. D

Pa. 2007). As a general matter, nmalice may be inferred froma

| ack of probable cause. Kelley, 544 A 2d at 941. The issue of
probabl e cause is one for the court to decide, and it should be
found to exist if there was a “reasonabl e ground of suspicion
supported by circunstances sufficient to warrant an ordinary
prudent man in the sane situation in believing that the party is

guilty of the offense.” Mller v. Pa. RR Co., 89 A 2d 809,

809, 811-12 (Pa. 1952). A private citizen can only be liable for
mal i ci ous prosecution if he procured the prosecution, which can
be done in two ways: first, by giving knowi ngly false
information to a public official that leads to the initiation of
proceedi ngs; and second, by requesting or pressuring a public
official in such a way that the desire of the private individua
is the determning factor in the initiation of the proceedi ngs.

Hess v. Lancaster County, 514 A 2d 681, 683 (Pa. Commw. Ct.

1986). Inportantly, this cause of action is not regarded with
favor by the Pennsylvania courts, and is generally narrowy
construed. Kelley, 544 A 2d at 942.

First, all of the noving Defendants are private citizens,
and can only be held Iiable for malicious prosecution if they

procured the initiation of proceedings. Al though Plaintiffs have
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met that burden with respect to Defendants Sal em Leopol d-
Levent hal, and Eastburn & Gray, they have failed to do so for
Def endant Jonas. Plaintiffs’ Anmended Conplaint states that it
was due to the pressure placed on Defendant Anders at the neeting
bet ween Anders, Salenmis Steering Commttee, and Leopol d- Levent hal
that Plaintiff was charged in a crimnal case. The Anended
Conpl aint also states that at this neeting at | east sone of
Def endants provided erroneous information to Defendant Anders.
Al though at trial Plaintiffs will be required to prove either
that this pressure was the determning factor in the filing of
charges or that the information that was provi ded was know ngly
false, at this stage of the proceedings Plaintiffs have
adequately pled that the Steering Coormittee and Leopol d-
Levent hal, acting as agents for Salem and Eastburn & G ay
respectively, procured Plaintiff’s prosecution. The Anended
Conpl ai nt, however, makes no nention of Defendant Jonas in
relation to this charge, other than that he represented Delta in
a tangentially related matter. As he is not a public official
and there are no allegations in the Anended Conpl ai nt that he
ei ther pressured any public official or provided any fal se
information, Plaintiffs have failed to state a cl ai m agai nst
Def endant Jonas for nalicious prosecution.

Turning to the remaining elenents of nalicious prosecution,
Plaintiffs have pled that a suit was instituted agai nst Logan and
that the suit was termnated in his favor. The central issue at

this point is whether the prosecution was procured w thout

6



probabl e cause, as a | ack of probable cause will allow this Court
to infer the existence of malice. Although much of the
di scussi on of probable cause, or lack thereof, is focused on
Def endant Anders, for the purposes of the present Mtion, we nust
exam ne whet her Sal em and Leopol d- Levent hal had probabl e cause to
procure the prosecution. Plaintiffs’ Anmended Conplaint is rather
sparse on this issue, but it does allege that Defendants nade
know ngly fal se statenents to procure Logan’s prosecution, and if
t he accusations were known to be fal se, then Defendants sinply
cannot be described as acting with probable cause. Further, it
is a reasonable inference fromPlaintiffs’ Amended Conpl ai nt that
any pressure that was placed on Anders to initiate prosecution
was done w t hout probable cause to believe that any cri m nal
violation had actually occurred; according to Plaintiffs’ Anended
Conpl aint the reason for this pressure was not a belief that
Logan had violated any | aws, but a desire to inpact the
arbitration proceedings and to enbarrass Logan. Plaintiffs have,
therefore, pled facts sufficient to establish every el enent of
mal i ci ous prosecution, and we will decline to dismss Counts I|1I
or 1V except as to Defendant Jonas.
Abuse of Process

Common | aw abuse of process is the “use of |egal process
agai nst another ‘primarily to acconplish a purpose for which it

is not designated.’” Rosen v. Am Bank of Rolla 627 A 2d 190,

192 (Pa. Super. Ct. 1993) (quoting Restatenent (Second) of Torts

8§ 682). A party seeking to bring this claimnust denonstrate
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that the defendant used a | egal process against the plaintiff,
that it was used primarily to acconplish a purpose other than
that for which the process was intended, and that the plaintiff
was harnmed. 1d. Inportantly, there is a distinction between
abuse of |egal process and nalicious prosecution; the formner
deals with abuse after the litigation has begun, while the latter

is nmeant to address the inproper initiation of a suit. Rosen,

627 A.2d at 192; MCee v. Feege, 535 A 2d 1020, 1022 (Pa. 1987).

In reference to this charge, Plaintiffs have stated that the
novi ng Defendants contacted the District Attorney’'s Ofice with
the intent of procuring and maintaining the initiation of
proceedi ngs agai nst Logan for the sole purpose of harassing and
enbarrassing Plaintiffs. Plaintiffs do not, however, point to
any process that Defendants abused, other than the “process” of
litigation in general. Instead, in their response in opposition
to the Motions to Dismss, Plaintiffs assert that the initiation
of litigation is a process that nmay be abused and give rise to
the tort of abuse of process. The Pennsyl vania Suprene Court,
however, has explicitly held otherwse, and Plaintiffs’ failure
to cite a process after the initiation of litigation that has
been abused is fatal to their claim W wll, therefore, dismss
Counts VI and VII.
C vil Conspiracy

A conspiracy requires an agreenent between two or nore
i ndividuals either to do an unlawful act or to performa | aw ul

act in an unlawful way. Brownsville Golden Age Nursing Hone,
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Inc. v. Wells, 839 F.2d 155, 159 (3d Cir. 1988). To bring a

claimfor civil conspiracy under Pennsylvania |law, the plaintiff
must denonstrate the existence of a conspiracy as well as an
underlying civil tort that fornmed the basis of the conspiracy.

Nix v. Tenple Univ. of the Commpbnwealth Sys. of Higher Educ. , 596

A 2d 1132, 1157 (Pa. Super. C. 1991). In addition, the
pl aintiff must show proof that the conspirators intended to
injure the plaintiff and that the defendants took an overt act in

furtherance of the conspiracy. Petula v. Mllody, 588 A 2d 103,

107 (Pa. Comw. Ct. 1991).

In the present case, as discussed above, Plaintiffs have
adequately pled a cause of action for malicious prosecution
agai nst all of the noving Defendants other than Defendant Jonas,
and can, therefore, potentially maintain a claimfor civil
conspi racy agai nst these Defendants shoul d they neet the other
requirenents. Plaintiffs have pled that Defendants undertook the
overt act of nmeeting with Defendant Anders to initiate the
prosecution, and have asserted that Defendant Leopol d-Levent hal
undert ook the overt act of drafting portions of the affidavit of
probabl e cause. Further, Plaintiffs have pled that there was an
intent to injure included in this conspiracy. Specifically,
Plaintiffs assert that Defendants acted in a way that woul d
enbarrass and punish Plaintiffs for bringing their contract
clains to arbitration as well as that would pressure Plaintiffs
into settling those clains for less than full conpensati on.

Finally, Plaintiffs assert that they have suffered enbarrassnent,

9



a harmto their reputation, and the | oss of business
opportunities as a result of this conspiracy. Plaintiffs,
therefore, have pled all of the elenents of a civil conspiracy
cl ai magai nst all of the noving Defendants other than Jonas.

Def endants assert, however, that they are protected by the
i ntra-corporate conspiracy doctrine. Pennsylvania has adopted,
and applied to the attorney-client relationship, the intra-
corporate conspiracy doctrine, under which an attorney cannot be
charged with conspiracy based on agreenents forged in the

attorney-client relationship. Evans v. Chichester Sch. D st.,

533 F. Supp. 2d 523, 529 (E.D. Pa. 2008). This doctrine still
applies even if the attorney was not solely notivated by an

interest in representing his client, so long as he still was

acting within the scope of the representation. Hef f er nan v.
Hunter, 189 F.3d 405, 413 (3d G r. 1999).

Al t hough the intra-corporate conspiracy doctrine does
potentially apply, it does not provide grounds to grant a notion
to dismss. The intra-corporate conspiracy doctrine is a defense
that will negate the existence of a conspiracy only if the
actions taken were within the context of the attorney-client
relationship. It is certainly plausible, however, that Sal em and
Leopol d- Levent hal were not acting only within the bounds of the
attorney-client relationship, and that they were also involved in
a larger conspiracy with Defendant Anders as well. As the intra-
corporate conspiracy doctrine is both a defense and requires a

factual inquiry, it is inappropriate to resolve at this stage of
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the proceedings. |In order to be ultimately successful on the
claim Plaintiffs will have to denonstrate that the actions taken
by Defendants in this case were outside the attorney-client
relationship. W wll not, however, prevent Plaintiffs from
havi ng an opportunity to make such a show ng.

Finally, Defendants assert that the Noerr-Pennington

doctrine bars the charge for conspiracy. The Noerr-Pennington

doctrine prevents an individual frombeing held liable for
exercising his First Anmendnent right to petition the governnent.
Al t hough the doctrine first developed in the context of antitrust
cases, the Third Grcuit as well as the Suprene Court have

applied it to the area of civil conspiracies as well. See Bar nes

Found. v. Twp. of Lower Merion, 242 F.3d 151, 159 (3d Cr. 2001)

(detailing the extension of the Noerr-Pennington doctrine). The

doctrine covers nore than petitions for |egislative action, and
al so protects an individual who brings a claimin the judicial

system Byers v. Intuit, Inc., 600 F.3d 286, 298 (3d Cr. 2010).

The protection does not extend, however, to instances where the
al l eged petitioning is nerely a “shanf to cover attenpts to
interfere in the business relationships of another. E. RR

Presi dents Conference v. Noerr Mtor Freight, Inc., 365 U S 127,

144 (1961). Inportantly, the Noerr-Pennington doctrine confers

immunity fromliability, but it does not confer imunity from

suit. Robi nson v. Hartzell Propeller, Inc., 454 F.3d 163, 171

(3d Gir. 2006).

As with the intra-corporate conspiracy doctrine, the Noerr-
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Penni ngt on doctrine may potentially provide a valid affirmative

defense for Defendants at a | ater stage of the proceedi ngs, but
it does not provide grounds to dismss Plaintiffs’ allegations at
this point. Indeed, if Plaintiffs successfully prove their case

for malicious prosecution, the Noerr-Pennington doctrine would

not provide a successful defense, as Plaintiffs will have

essentially proven that the sham exception applies. Regardless

of its application, however, the Noerr-Pennington doctrine does
not provide inmunity fromsuit, and, rather, is a defense that
requires factual determ nations that cannot appropriately be nade
at this stage. W wll, therefore, deny Defendants’ Mdtions to
Dism ss Count | X, except as to Defendant Jonas.
Def amati on and Commer ci al Di spar agenent

A plaintiff bringing a claimfor defamation nust prove the
defamatory nature of the statenent, the publication of the
statenment, that the published statenent refers to the plaintiff,
that the person to whomthe conmuni cati on was publi shed
under stands the defamatory nature of the statenent, and that the
plaintiff was injured by the statenent. Petula, 588 A 2d at 106-
07; see also 42 Pa. Cons. Stat. Ann. 8§ 8343 (West 2007).
“Communi cations are defamatory if they tend to harm an
individual’s reputation in such a way as to | ower that individua
in the eyes of the conmunity or to discourage third persons from
associating or dealing with himor her.” Petula, 588 A 2d at
108. A defamation claimshould not be dism ssed unless the

comruni cation is incapable of having a defamatory neani ng. | d.
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Simlarly, commercial disparagenent requires that the defendant
meke a fal se statenent that he either intends to cause pecuniary
harm or that he should recognize will do so, that the | oss
actually resulted, and that the publisher knew that the statenent
was false or acted with reckless disregard as to its falsity.

Zerpol Corp. v. DWP Corp., 561 F. Supp. 404, 409 (E.D. Pa. 1983).

Before contesting the sufficiency of Plaintiffs’

al | egations, Defendants raise two defenses: first, all noving
Def endants assert that the statute of limtations has run; and
second, Defendants Eastburn & Gray, Leopold-Leventhal, and Jonas
contend that all of the statenents alleged in this case are
protected by the absolute judicial privilege. Looking first at
the statute of limtations, Pennsylvania has a one year statute
of limtations for any clains based on Iibel or slander, 42 Pa.
Cons. Stat. Ann. 8 5523, and the sanme is applied to clains for

commerci al di sparagenent. Pro Golf Mqg., Inc. v. Tribune Review

Newspaper Co., 809 A 2d 243, 246 (Pa. 2002). The general rule

for statutes of limtations is that they “begin[] to run as soon
as the right to institute and maintain a suit arises; |ack of
know edge, m stake or m sunderstanding do not toll the running of

the statute of limtations.” Pocono Int’l Raceway, Inc. V.

Pocono Produce, Inc., 468 A 2d 468, 471 (Pa. 1983). In

def amati on cases, the claimaccrues at the tine that the

defamatory statenments are published. Evans v. Phila. Newspapers,

Inc., 1991 W 1011010, at *29 (C. C P. Phila. County Feb. 11
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1991).

In the present case, Plaintiffs assert that the defamatory
statenents were nmade in connection wth the neeting held between
Salenis Steering Commttee, Leopol d-Leventhal, and Anders in the
summer of 2008. These statenents are alleged to have resulted in
the issuance of an arrest warrant for Plaintiff Logan on January
13, 2009. Plaintiffs then filed suit in this Court on January
12, 2010, and an Anended Conplaint was filed on May 17, 2010. As
not ed above, however, the date of publication is key for statute
of limtations calculations relating to defamation.? As the
statenents were nade at sone point in 2008, and the instant
action was not filed until 2010, the statute of limtations has
expired on Plaintiffs’ clains for defamation and conmerci al
di sparagenment. It is clear fromthe face of Plaintiffs’ Anended
Compl aint that the statute of limtations has run, and these
claims wll be dism ssed.

As we have concluded that the statute of limtations has run

’Plaintiffs assert that no harmcane fromthe statenents until the
i ssuance of an arrest warrant, and that, therefore, they had no cause of
action until January 13, 2009. This, however, only reinforces our decision to
dismss the clains for defamati on and comerci al di sparagenent. The heart of
these actions is that the statenents thenselves caused harmto the plaintiff,
and not that the statenents set in course a chain of events that eventually
resulted in harmto plaintiffs. To the extent that these statements led to
the i nappropriate prosecution of Plaintiff, he can maintain an action for
mal i ci ous prosecution, as outlined above. Insofar as Plaintiffs assert that
the statenments caused no harmuntil the issuance of the arrest warrant, it was
not the statenents that harned Plaintiff's reputation, but the arrest warrant.
This, however, does not give Plaintiffs a right to maintain an action for

defamati on or commerci al di sparagenent.
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on Plaintiff's clainms for defamati on and comerci al
di sparagenent, we need not reach the issue of judicial inmunity.
Count X shall be dismssed inits entirety, and Count Xl |1 shal
be dism ssed as to all of the noving Defendants.
Negl i gence

To prevail on a negligence clai munder Pennsylvania |aw, the
plaintiff must establish that the defendant had a duty to conform
to a certain standard of conduct, that the defendant breached
this duty, and that this breach caused an injury to the

plaintiff. Macina v. MAdans, 421 A 2d 432, 434 (Pa. Super. Ct.

1980). In determ ning whether a duty exists, the court should

|l ook to the relationship between the parties, whether the actor’s
conduct has any social utility, the nature of the risk that was
created and the foreseeability of harmresulting, the societal
consequences of inposing a duty, and the overall public interest.

Atcovitz v. Gulph MIls Tennis Club, Inc., 812 A 2d 1218, 1223

(Pa. 2002); Althaus v. Cohen, 756 A 2d 1166, 1169 (Pa. 2000).

In this case, Plaintiffs have failed to state a cogni zabl e
duty, and their negligence claimnust fail. Plaintiffs assert
that Defendants had a duty to reasonably investigate the facts
bef ore maki ng accusations to the District Attorney’'s Ofice.
Plaintiffs cite no case in support of such a duty existing, and a
consi deration of the factors enunerated above does not convince
this Court that one should be inposed. First, the relationship

bet ween t he novi ng Def endants and Plaintiffs was one between
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private citizens, sone of whomwere parties to a contract. This
relationship is not one that generally forns the basis of a broad
tort duty between the parties, and instead is a relationship that
is generally governed by contract |aw. Second, although in this
case the accusations did not lead to a conviction, there is
social utility in having private individuals file conplaints with
the appropriate crimnal authorities wthout requiring those
individuals to first undertake an independent investigation.
Further, any risk of harmis mtigated by the intervening
presence of an i ndependent governnment actor. Although Plaintiffs
allege that this intervening actor did not protect against harm
in this case, as a general matter, we believe that the

i nvol venent of trained officials in deciding whether to act upon
the information provided by a private citizen substantially
decreases any risk of harmthat is created by the actions of the
accuser. Fourth, the consequences of inposing a duty in this
case would be either to discourage private citizens from
contacting | aw enforcenent officials in an effort to report
suspected crimnal activity or to encourage private citizens to
act outside of official channels in investigating other private
citizens. Neither of these is even renotely desirable. For
simlar reasons, we also do not think that it would be in the
overall public interest to inpose a duty on private individuals
to investigate the factual accuracy of their clainms before filing
a report with a detecti ve.

G ven that none of the factors to be considered in
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determ ning the existence of a duty support the creation of one
and that Plaintiffs have cited no case in which a duty was
i nposed to reasonably investigate facts before contacting
detectives, we find that the noving Defendants owed no tort duty
to Plaintiffs. |In the absence of a duty, Plaintiffs cannot
mai ntain a claimfor negligence, and Count XIV is dism ssed.
Dragonetti Act

The Dragonetti Act is a codification of the comon |aw tort

of wongful use of civil proceedings. GColli v. Iravani, 625 F.

Supp. 2d 276, 293 (E.D. Pa. 2009). It allows suit to be brought
agai nst a “person who takes part in the procurenent, initiation
or continuation of civil proceedings” if the person acts “in a
grossly negligent manner or w thout probable cause and primarily
for a purpose other than that of securing . . . adjudication of
the claim” 42 Pa. Cons. Stat. Ann. 8§ 8351(a)(1). 1In order to
state a claimfor a violation of the Dragonetti Act, a plaintiff
nmust al so denonstrate that the proceedi ngs brought against him
were termnated in his favor. 1d. 8 8351(a)(2). Finally, an
i nproper purpose can be inferred if the action is filed w thout
probabl e cause, and the initiation of a civil suit to force an
unrel ated settlenent is an oft-cited exanple of an inproper
purpose. Golli, 625 F. Supp. 2d at 295.

For siml|ar reasons as Plaintiffs have stated a claimfor
mal i ci ous prosecution, they have also stated a claimfor a
violation of the Dragonetti Act against all of the noving

Def endant s ot her than Defendant Jonas. Plaintiffs have all eged
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t hat Defendants acted to procure Plaintiff’s prosecution, that
this was done w thout probable cause, and that it was done for
the purpose of forcing a settlenent in an unrelated case. In
addi ti on, although Defendants Eastburn & G ay, Leopol d-Leventhal,
and Jonas assert otherwi se, the prior crimnal proceedi ng was
termnated in Plaintiff’s favor. The focus is not on the result
of a prelimnary ex parte hearing, but the ultinmate outcone of
the case. As the case was termnated in Plaintiff's favor, he is
eligible to bring a claimunder the Dragonetti Act. Qher than
as to Defendant Jonas, therefore, Defendants’ Mdtion to D smss
is denied as to Count XV.

Concl usi on

Plaintiffs have failed to state a cl ai magai nst Defendant
Jonas on any of the clains in their Amended Conpl aint, and al
clains against himshall be dismssed. As to the renaining
Def endants, Plaintiffs have adequately stated a claimfor
mal i ci ous prosecution, and we will decline to dism ss Counts I|1I
and 1V. Plaintiffs have not, however, stated a claimfor abuse
of process because there is no allegation that Defendants
perverted the process after the charges were filed, and Counts VI
and VII wll be dismssed. As Plaintiffs’ clainms for malicious
prosecution have not been dism ssed, we will also decline to
dism ss Count I X for civil conspiracy. Counts X and X Il for
def amati on and commerci al di sparagenent will be dism ssed as to
all noving Defendants both because the statute of |imtations has

run on these clains and because Plaintiffs have not pled that
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they were injured by the statenents thenselves. Count XV, which
is brought for negligence, will also be dismssed inits entirety
as Plaintiffs have failed to state a cogni zable duty. Finally,
Plaintiffs have stated a claimfor violation of the Dragonetti

Act, and Count XV will not be di sm ssed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WALTER J. LOGAN, JR and
THE DELTA ALLI ANCE, LLC,
ClVIL ACTI ON
Plaintiffs,
No. 10-cv-0144
VS.

SALEM BAPTI ST CHURCH OF
JENKI NTOMNN, et al .,

Def endant s.
ORDER

AND NOW this 17th day of August, 2010, upon consideration
of Defendant Sal em Baptist Church’s Motion to Dismss (Doc. No.
30), Defendants Eastburn & Gray, Leopol d-Leventhal, and Jonas’s
Motion to Dismiss (Doc. No. 32), and responses thereto, it is
her eby ORDERED t hat Defendant Salemis Motion is DENIED as to
Counts Il and I X of Plaintiffs’ Anmended Conplaint, and is
GRANTED as to Counts VI, X, XlIl, and XIV of Plaintiffs Amended
Complaint. It is further ORDERED that Defendants Eastburn &
Gray, Leopold-Leventhal, and Jonas’s Mdtion is GRANTED in all
respects as to Defendant Jonas, and on Counts VII, X, XlIl, and
XIV as to Defendants Eastburn & Gray and Leopol d-Leventhal. In
all other respects, Defendants Eastburn & Gray, Leopol d-

Levent hal, and Jonas’s Mtion i s DEN ED.

BY THE COURT:
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s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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