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The plaintiff, a citizen of Florida, filed this
products liability action in the Court of Common Pl eas of
Phi | adel phia county on April 12, 2010 agai nst “SmthKline Beecham
Corporation d/b/a daxoSmthKline.” On May 10, 2010,
d axoSm thKline LLC (“GSK LLC') renoved the case to this Court,
alleging diversity jurisdiction. In the Notice of Renoval, the
def endant avers that:

7. On Cct ober 27, 2009, SmthKline Beecham
Corporation (“SKB”), a Pennsyl vania
corporation, converted into @ axoSmthKline
LLC, alimted liability conpany organized
under Del aware | aw.

8. In order to clarify its status in
Pennsyl vania (i.e., no |onger having the
status as a Pennsyl vani a corporation), SKB
filed nodified articles of dissolution with

t he Pennsyl vani a Departnment of State pursuant
to 15 P.A C S. A § 1980.

9. The articles of dissolution term nated
SKB's status as a donestic business
corporation under Pennsylvania |aw, and the
entity continued to exist as GSK LLC under



Del aware | aw. As the successor entity, GSK
LLC succeeded to the liability of SKB

10. Plaintiff is a citizen and resi dent of
the State of Florida.

11. GSK LLCis a Delaware limted liability

conpany.

12. For purposes of diversity jurisdiction,
the citizenship of an LLCis that of its
menbers.

13. The sol e menber of GSK LLC is

@ axoSm t hKl i ne Hol di ngs (Anmericas) Inc.

A axoSm t hKl i ne Hol dings (Anericas) Inc. is a

Del aware Corporation wth its principal place

of business in WImngton, Delaware.

14. Thus, GSK LLC is a citizen of Del aware,

and conplete diversity of citizenship exists

bet ween plaintiff and defendant GSK LLC.

Notice of Renoval at 2-3 (citations and footnotes omtted).

On June 8, 2010, the plaintiff noved to remand the case
to the Court of Common Pleas on the ground that the defendant is
a citizen of Pennsylvania and could not renove under 28 U S.C. 8§
1441(b), which prohibits renmoval by a citizen of the State in

which the action is brought.? In her initial brief, the

! Al though the plaintiff also alleges that the Court does
not have subject matter jurisdiction, that is incorrect. Because
the conplaint states that the plaintiff is a citizen of Florida,
there woul d be conplete diversity whether the defendant is a
citizen of Pennsylvania or Delaware. The renoval statute,
however, limts the circunstances in which a defendant nay renove
a case fromstate court, despite the fact that a federal court
woul d have had original jurisdiction over the case if it had been
brought in federal court originally. See, e.qg., Wight & Ml ler
Federal Practice and Procedure, 8§ 3721 (4th ed. 2009)

(di stinguishing between subject matter jurisdiction and renoval
under § 1441).



plaintiff argues that GSK LLC s princi pal place of business is
Pennsyl vani a under the “nerve center” test, notw thstanding the
defendant’ s recent change to its corporate structure and that, in
any event, the defendant continued to be a citizen of

Pennsyl vania for two years after dissolution under 15 Pa. C. S.

§ 1979.

In its opposition to the nmotion to remand, GSK LLC
argues that because it is alimted liability corporation, its
citizenship is determned by the citizenship of its nenbers. GSK
LLC has one nenber: @ axoSm thKline Hol di ngs (Americas) Inc.
(“GSK Hol dings”). The defendant then contends that GSK Hol di ngs
is incorporated in Delaware and that its principal place of
business is also in Delaware. The defendant al so argues that
8 1979 is not applicable because SKB di d not dissolve under
Pennsylvania law. It, instead, “donesticated itself under the
| aws of another jurisdiction” as allowed by 15 Pa. C S. 8§ 1980.

In her reply nmenorandum the plaintiff appears to
concede that the citizenship of an LLC is determ ned by the
citizenship of its nenbers, but disputes that GSK Hol di ngs’s
princi pal place of business is Delaware. She argues that under
the “nerve center” test, GSK Hol dings’s principal place of
busi ness i s Pennsylvania. She also reasserts the applicability

of 8 19709.



The defendant is correct that the citizenship of an LLC

is determned by the citizenship of its nenbers. See Zanbelli

Fireworks Mg. Co., Inc. v. Wod, 592 F.3d 412, 418 (3d Gr.

2010). There is no dispute that GSK Hol dings is the only nenber
of GSK LLC and that GSK Holdings is a Del aware corporation. The
question before the Court, therefore, is the location of GSK
Hol ding’ s principal place of business.

Both parties agree that the Court should apply the
“nerve center” test, based upon the United States Suprene Court’s
recent holding that “the phrase ‘principal place of business’
refers to the place where the corporation's high |evel officers
direct, control, and coordinate the corporation's activities."

Hertz Corp. v. Friend, 130 S.C. 1181, 1186 (U.S. 2010). The

Suprene Court approved of the | ower federal courts' use of the
met aphori cal phrase “nerve center" to describe the principal
pl ace of business and stated that “the ‘nerve center' wl|l
typically be found at a corporation's headquarters.”" 1d. The
Suprene Court advised that the “nerve center” should be nore than
“sinply an office where the corporation holds its board neetings
(for exanple, attended by directors and officers who have
travel ed there for the occasion).” |d.

In support of its assertion that GSK Hol di ngs’
princi pal place of business is in Del aware, the defendant has

submtted the affidavit of Julian Heslop, the Chief Financial



Oficer of daxoSmthKline PLC and the President and a director
of GSK Holdings. M. Heslop states that GSK Hol di ngs serves a
narrow asset managenent function and holds financial assets and
liabilities, largely in relation to the @ axoSmthKline group of
conpanies. Affidavit of Julian Heslop at § 15, attached as Ex. A
to Def.’s Oopp’n. He states that GSK Hol dings maintains its
headquarters in Delaware and identifies a Del aware address in tax
filings and in docunents filed with the Del aware Secretary of
State. 1d. at Y 13, 17 and 18. According to the affidavit, GSK
Hol di ngs’ activities are controll ed and coordi nated through
actions and decisions of its officers and directors and, although
many actions in furtherance of its business are conducted outside
of Delaware, particularly in London, England, the formal control
over and approval of all significant decisions regarding those
actions are made and ratified by its officers and directors in
Del aware. 1d. at 97 15 and 19. M. Heslop al so avers that GSK
Hol di ngs’ Board of Directors holds its quarterly neetings in

Del aware, in which it reviews and approves the corporate accounts
and reviews, controls and ratifies the key business activities of
GSK Hol dings; the mnutes reflecting the actions of the board are
stored with the corporate secretary in Delaware; and the

adm nistrative functions attendant to the neetings of the Board

of Directors are centralized in Del anar e. ld. at  22.



The plaintiff, however, contends that GSK Hol di ngs’

Del aware office is “sinply an office where the corporation holds
its board neetings” and not an actual place of business. Hertz,
130 S. C. at 1192. The plaintiff argues that the GSK Hol di ngs’
actual managenment and control are based in Pennsylvania.? The
plaintiff’s sole evidence in support of such an assertion is
information culled from governnent websites concerning contracts
hel d between the defendant and the United States Departnent of
Heal t h and Human Service. These websites |ist an “operational
address” for GSK Hol di ngs i n Pennsyl vani a.

Such evi dence does not establish that Pennsylvania is
the “nerve center” of GSK Hol dings. First, the defendant avers
inits sur-reply that the information |isted on the websites is
factually incorrect. GSK LLC, not GSK Hol di ngs, should have been
identified as the contracting entity on these websites. Second,
even if the defendant does have an operational address in
Pennsyl vani a, the Suprenme Court recognized in Hertz that a

corporation “may have several plants, many sales |ocations, and

2 At tinmes, the plaintiff appears to be asking the Court
to disregard GSK LLC s corporate status as a Delaware |imted
l[tability corporation and, instead, view GSK LLC itself as a
Pennsyl vani a corporation. The plaintiff, however, gives the
Court no reason to do so. The plaintiff does not argue that the
def endant’ s conversion froma Pennsyl vania corporation into a
Del aware limted liability corporation was inconsistent with
ei ther Pennsylvania or Delaware |aw. Nor does the plaintiff
all ege that the defendant’s current corporate structure violates
any Delaware |aw controlling the structure of limted liability
cor porations.



enpl oyees | ocated in several different places.” 1d. at 1994.

The difficulty of determ ning “which of these different business
locales is the ‘principal’ or nost inportant ‘place’” was one of
the Suprenme Court’s reasons for adopting the “nerve center” test.
Id. Based upon the information listed on these websites al one,
the Court cannot conclude that Pennsylvania is GSK Hol di ngs’
“nerve center.”

M. Heslop's statenents, on the other hand, provide
anpl e evidence that GSK Hol di ngs’ “nerve center” is in Del aware.
Its offices and headquarters are located in Delaware. All
significant decisions are made and ratified by its directors and
officers in Delaware. |Its Board of Directors hold their
quarterly neetings in Delaware. Fromthis evidence, the Court
concludes that Delaware is the place in which GSK Hol di ngs’ high
| evel officers direct, control, and coordinate the corporation's
activities. Under Hertz, therefore, GSK Hol di ngs’ principal
pl ace of business is in Del aware.

The plaintiff also argues that, regardless of GSK LLC s
citizenship, Pennsylvania courts retain jurisdiction over the
defendant for two years after its dissolution as a Pennsylvani a
Corporation, pursuant to 15 Pa. C.S. § 1979(a). Section
1979(a)(2) provides, in relevant part, that

[t] he dissolution of a business corporation,

ei ther under this subchapter or under

Subchapter G (relating to involuntary
liquidation and di ssolution) or by expiration

7



of its period of duration or otherw se, shal
not elimnate nor inpair any renedy avail able
to or against the corporation or its
directors, officers or sharehol ders for any
right or claimexisting, or liability
incurred, prior to the dissolution, if an
action or proceeding thereon is brought on
behal f of any . . . person before or within
two years after the date of the dissolution
or within the tine otherwise limted by this
subpart or other provision of |aw, whichever
is |less.

The plaintiff argues that, because the defendant is subject to
suit under this subsection, the defendant remai ns a Pennsyl vani a
corporation and the defendant inproperly renoved this case.

Section 1979, however, does not apply in these
ci rcunstances. Although SBK did file Articles of Dissolution
with the Departnent of State of the Comonweal th of Pennsyl vani a,
those articles were filed “in accordance with 15 Pa. CSA []1980.”
See Articles of Dissolution, attached as Ex. Cto Def.’ s Qpp’ n.
Section 1980 involves the dissolution of a corporation by
donestication under the laws of another jurisdiction. It
provides, in relevant part, that

[ W henever a donestic business corporation

has donesticated itself under the | aws of

another jurisdiction . . ., the corporation

may surrender its charter under the | aws of

this Cormonwealth by filing in the Departnent

of State articles of dissolution under this

subchapt er containing the statenment specified

by section 1977(b)(1) through (4) (relating
to articles of dissolution).?

3 Section 1977(b)(1)-(4) requires the corporation to
include the followng information in the articles of dissolution:

8



15 Pa. C. S. § 1980. The official comentary for 8 1980 states
that the section was “intended to provide a procedure under which
a donestic business corporation that has donesticated itself
under the laws of another jurisdiction can clarify its status in
Pennsyl vania.” The commentary further explains that “[t]he
effect of filing under this section is not to dissolve the
corporation in the ordinary sense but sinply to termnate its
status as a donestic business corporation. The existence of the
corporation is not affected because the same entity continues to
exist in the new jurisdiction of incorporation.”

Survival statutes |ike § 1979 exist as a nethod of
protecting creditors and other plaintiffs by ensuring they have a
means of recovery against a fully dissolved corporation. The
t wo-year survival period provided in that section is not
necessary, however, for a plaintiff to be able to bring suit
agai nst a corporation that has voluntarily dissol ved under
8§ 1980. Wien a corporation “dissolves” by donmestication under
8§ 1980, the corporation still exists as a corporation under the

| aws of another state. No renedy for any right or claimthat

the nane of the corporation, the address of its registered
office, the statute under which it was incorporated, the date of
i ncorporation, the names and addressed of its directors and
officers, and the manner in which the proposal to dissolve was
adopted by the corporation. Section 1980, therefore, does not
require a corporation to include the statenents regarding the

di scharge of its assets and liabilities listed in 8 1977(b)(5)-
(8) that are ordinarily required after a voluntary di ssol ution

9



existed or liability that was incurred prior to the conversion
woul d be elimnated or inpaired by this process. A survival
statute like 8 1979, therefore, is not necessary to preserve such
remedies, rights or clains.

The plaintiff relies on a line of cases fromthe United
District Court of the Southern District of Illinois that reach a
contrary conclusion.* These cases, however, assunme that SKB
fully dissolved at sone point and then was reconstituted as GSK
LLC. Such an argunent is inconsistent with the process by which
the defendant actually converted from a Pennsyl vani a corporation
into a Delaware limted liability corporation. That conversion
was a nulti-stage process in which the defendant (1) established
itself as a Delaware corporation, (2) voluntarily dissolved its
status as a Pennsyl vania corporation pursuant to 8§ 1980, and (3)
converted froma Del aware corporation into a Delaware limted

l[iability conpany. At no point in the process did the defendant

4 Colon v. SmthKline Beecham Corp., No. 09-1073, 2010 WL

46523 (S.D.1I1. Jan. 5, 2010); Alexander v. SmthKlineBeecham
Corp., No. 09-1072, 2010 W. 750031 (S.D.1II. Mar. 3, 2010); Aaron

V. SmithKlineBeecham Corp., No. 09-1071, 2010 W. 1752546
(S D.III. Apr. 28, 2010).
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termnate its existence as a corporate entity.?® The two-year
survival period of §8 1979 was never triggered.
The Court, therefore, concludes that, because the

defendant is not a Pennsylvania citizen and because § 1979's two-

5 The defendant did not dissolve as a corporate entity
when it converted into a Del aware corporation under 8 Del. C
8§ 265, which controls the conversion of other entities, including
foreign corporations, into Del aware corporations. See 8 265(a).
Section 265(g) provides, in relevant part, that

[u] nl ess otherw se agreed for all purposes of
the laws of the State of Del aware or as

requi red under applicabl e non-Del aware | aw,
the converting other entity shall not be
required to wind up its affairs or pay its
liabilities and distribute its assets, and

t he conversion shall not be deened to
constitute a dissolution of such other entity
and shall constitute a continuation of the
exi stence of the converting other entity in
the formof a corporation of this State.

Nor did the defendant dissolve when it converted froma
Del aware corporation into a Delaware limted liability
corporation under 6 Del. C. § 18-214. Section 18-214(d)
provides, in relevant part, that, upon filing a certificate of
conversion with the Del aware Secretary of State, “the existence
of the limted liability conpany shall be deened to have
commenced on the date the other entity comrenced its existence in
the jurisdiction in which the other entity was first created,
formed, incorporated or otherw se canme into being.” Section 18-
214(e) further provides that “the conversion of any other entity
into a donmestic limted liability conmpany shall not be deened to
affect any obligations or liabilities of the other entity
incurred prior to its conversion to a donestic limted liability
conpany or the personal liability of any person incurred prior to
such conversion.”
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year survival period is inapplicable, this case was properly

removed. The plaintiff’s notion to remand is deni ed.

An appropriate order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TAMW WH TE ) ClVIL ACTI ON

SM THKLI NE BEECHAM
CORPORATI ON

d/ b/ a GLAXOSM THKLI NE ) NO. 10-2141

ORDER

AND NOW this 5th day of August, 2010, upon
consideration of the plaintiff’s Mdtion to Renmand (Docket No.
10); the defendant’s opposition, the plaintiff’s reply, and the
defendant’s sur-reply thereto; the plaintiff’s suppl enenta
authority to its notion and the defendant’s response thereto; and
t he defendant’ s suppl enmental authority in opposition to the
plaintiff’s nmotion; and for the reasons set forth in a Menorandum
of today' s date; IT IS HEREBY ORDERED that the plaintiffs’ notion
to remand i s DEN ED.

It is FURTHER ORDERED that the plaintiff shall file a

response to the defendant’s Mdtion for Change of Venue (Docket



No. 4) on or before August 19, 2010. The defendant shall then

have one week to file a brief in reply.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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