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Three notions are before the Court in this Fair Labor
St andards Act (“FLSA’) putative collective action: the
defendant’s notion to dismss the opt-ins, the defendant’s notion
to dismss for lack of jurisdiction, and the plaintiff’s notion
for leave to anend the first amended conplaint. For the reasons
that follow, the Court will deny the defendant’s notions to
dism ss the opt-ins and to dismss for lack of jurisdiction and

grant the plaintiff’s notion to amend.

Backgr ound

The Court outlines the background of this action
relevant to the notions at issue.

On February 17, 2009, the plaintiff brought suit
i ndi vidually and on behalf of others simlarly situated agai nst
the defendant, Delta-T Goup, Inc. (“Delta-T"), for violations of

t he FLSA. He asserted that the defendant, which hires heal thcare



wor kers! and places themin various healthcare facilities when
such facilities require staffing, msclassified himand others as
“i ndependent contractors” rather than “enpl oyees.”

On July 27, 2009, after approxinmately sixty workers
filed notices of consent to opt into this action (“the opt-ins”),
the plaintiff noved for FLSA conditional collective action
certification and court-facilitated notice of the collective
action to the putative class.? In a nmenorandum and order, the
Court denied the plaintiff’s notion w thout prejudice. Bangbose

v. Delta-T Goup, Inc., 684 F. Supp. 2d 660 (E.D. Pa. 2010). The

Court held that the plaintiff failed to denonstrate a “nodest
factual show ng” that the putative class of healthcare workers

was simlarly situated wwth respect to the analysis the Court

! The plaintiff and defendant use different
characterizations to refer to the persons at issue in this
litigation, |abeling them “healthcare workers” or
“professionals,” respectively. The Court will refer to the
persons at issue as “healthcare workers” or “workers” for the
sake of consistency, and wi thout an evaluation of the nerits of
the parties’ argunents.

2 Unlike class actions under Rule 23 of the Federal Rul es of
Cvil Procedure, the FLSA requires class nenbers to affirmatively
opt into collective actions to be considered part of the class.
See 29 U S.C. 8§ 216(b). Courts often engage in a two-step
certification process because of this requirenent. Upon a notion
for conditional certification, a court may conditionally certify
the action and di sburse notice to the class, so that putative
cl ass nmenbers have the opportunity to join the suit. After
di scovery is conplete, the defendant may nove to decertify the
action on the grounds that the class is not simlarly situated.
See, e.qg., Sandoz v. Cingular Wreless, L.L.C., 553 F. 3d 913, 916
n.2 (5th Gr. 2008); Mrisky v. Public Serv. Elec. & Gas Co., 111
F. Supp. 2d 493, 497 (D.N. J. 2000).
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woul d engage in to determ ne whether the workers were “enpl oyees”
or “independent contractors.” Although Delta-T |abeled all of

t he heal thcare workers “independent contractors,” and the workers
shared certain simlarities, the record did not denonstrate that
eval uation of the workers’ enployee status would be possible on a
col l ective basis; indeed, the record indicated that the workers
had di verse experiences based on their relationships with Delta-T
and its various clients.

In denying the notion, the Court addressed the
plaintiff’s argunent that he could devel op subclasses later in
the litigation to account for the variances anong the workers.
The Court stated:

The potential to establish subclasses |ater

inthis action . . . does not adequately

address the Court’s current concerns. |If,

after the parties conplete discovery and

devel op the record, subclasses becone

appropriate, the plaintiff nmay then renew his

nmotion for class certification and propose

subcl asses.

684 F. Supp. 2d at 671

The Court then ordered the parties to report to the
Court as to how they would |ike to proceed, in view of its
decision. The plaintiff requested clarification of the Court’s
intentions as to the healthcare workers who had opted into the
case to date, totaling over ninety. The Court’s order did not

dism ss the opt-ins, and the plaintiff presumed that the Court

woul d al |l ow col | ective discovery as to all of them so that he
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could renew his notion for certification at a later date. The
def endant responded that the opt-ins were dism ssed by the
Court’s order. It argued that the action was a single-plaintiff
|awsuit and that discovery could not proceed on a collective
basi s.

The Court held a tel ephone conference to discuss the
parties’ argunents. Attenpting a conpronise, the Court told the
parties that discovery should proceed as to the naned plaintiff’s
claim so that the parties could try one case on the nerits and
avoi d discovery disputes in relation to the opt-ins. Before any
addi tional discovery could take place with respect to the opt-
ins, the plaintiff was to articulate his theory as to a subcl ass.
Once articulated, certain opt-ins would be dism ssed for not
meeting the subclass definition. Until then, the opt-ins would
remain in the case, unless the defendant could denonstrate that
their presence in the action was contrary to law. Conf. Tr. 14-
15, 21, 23; Feb. 24, 2010.

A series of activities then followed. On March 16,
2010, the defendant filed a nmotion to dismss the opt-ins. Two
days later, the defendant served the plaintiff with an offer of
j udgnent pursuant to Rule 68 of the Federal Rules of Cvil

Procedure for a sum of $15,000, plus all reasonable costs and



attorneys’ fees.® On March 23, 2010, the plaintiff filed his

notion to amend the conplaint, and then he accepted the offer of
judgnent. One day after he accepted the offer of judgnent, the
defendant filed its notion to dismss for |ack of subject matter

jurisdiction.*

1. Analysis

The Court addresses the three pending notions in turn.
First, it finds that it is not contrary to |law to keep the opt-
ins in this action, and concerns for judicial econony warrant
mai ntai ning their presence in the matter. Second, the
defendant’s offer of judgnent failed to noot the plaintiff’s
collective action claimand did not divest the Court of
jurisdiction. Third, because the plaintiff’'s action is still

live, the Court has jurisdiction to rule on the plaintiff’s

31t is undisputed that the offer of judgnent anounts to a
full recovery on the plaintiff’s claim

* The Court entered judgnent pursuant to the plaintiff’'s
acceptance of the defendant’s offer. It ordered the parties to
meet and confer as to attorneys’ fees and costs, and upon an
inability to agree, the plaintiff to file a petition for fees by
May 1, 2010. The entry of judgnent triggered new di sputes
between the parties. The parties were unable to cone to an
agreenent on the fee issue, and the plaintiff noved for a stay of
the fee petition deadline, which the defendant opposed. After a
t el ephone conference with the parties, the Court granted the
plaintiff’s notion and stayed the fee petition until resolution
of the parties’ three pending notions. The parties then
di sagreed as to whether the defendant was bound to pay the
$15, 000 judgrment, in view of the stayed fee petition. Upon
consideration of letters fromthe parties and anot her tel ephone
conference, the Court ordered the defendant to pay the judgnent.
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notion to amend the conplaint. Further, the plaintiff may anend
hi s conpl ai nt because his proposed anended conpl ai nt neets the
requi renents of Rules 15 and 20 of the Federal Rules of G vil

Pr ocedur e.

A The Defendant’s Mdtion to Disnmiss the Opt-1ns

The def endant nmoves to dism ss the opt-ins, arguing
that courts uniformy conclude that if conditional class
certification is denied, or if a notion for decertification is
granted subsequent to conditional class certification, opt-ins
are to be dismssed fromthe case w thout prejudice and the case
proceeds with the individual clains of the named plaintiff only.
The opt-ins are then free to file their own lawsuits if they
choose to pursue their clains.

The Court disagrees. First, the defendant does not
cite to, and the Court could not find, any authority that
requires the Court to dism ss the opt-ins upon the denial of
certification without prejudice. Courts that dism ss opt-ins do
so after granting a notion for decertification, when an action

becones a single plaintiff lawsuit. E.g., Sandoz, 553 F.3d at

916 n.2; Hipp v. Liberty Nat'l Life Ins. Co., 252 F.3d 1208, 1218

(11th Gr. 2001). Oher courts dism ss opt-ins upon denying

conditional certification with prejudice. E.g., Odemv. Centex

Hones, 08-cv-1196, 2010 W. 424216, at *2 (N.D. Tex. Feb. 4,

2010); England v. New Century Fin. Corp., 370 F. Supp. 2d 504,




511 (M D. La. 2005). Neither situation applies to the present
matter because the Court denied the plaintiff’s notion for
certification wi thout prejudice and allowed the plaintiff to
articulate a subclass and renew his certification notion.?

Second, judicial economes favor naintaining the opt-
ins in this action. The United States Suprene Court explained in

Hof f man-La Roche, Inc. v. Sperling, 493 U S. 165, 170 (1989),

that the FLSA inplicitly grants district courts the “procedural
authority to nmanage the process of joining multiple parties in a
manner that is orderly, sensible, and not otherw se contrary to
statutory conmmands or the provisions of the Federal Rul es of
Cvil Procedure.” In Hoffman, the Court found court-facilitated
notice to potential opt-ins | awful because such notice would
streanline the joinder of parties and help the court manage the
action. 1d. at 170-71.

The rational e of Hoffrman applies here. Wre the Court

to dismss the opt-ins, the opt-ins would file individual

®> The defendant al so appears to assert that the Court cannot
mai ntain the opt-ins in this action because “the Third Circuit
has held that district courts do not even have jurisdiction over
opt-in clains after class certification is denied,” citing
Lusardi v. Xerox Corp. (Lusardi 1), 855 F.2d 1062, 1079 (3d G
1988). Def.’s M to Dismss Opt-Ins 4. The defendant
m sconstrues Lusardi |I. |In that case, the Court of Appeals for
the Third Circuit granted mandanmus and ordered the district court
to vacate the part of its holding that ruled on the nerits of the
opt-ins’ clainms upon decertification of the collective action and
di sm ssal of the opt-ins. The hol ding does not address the issue
of whether a court may maintain opt-ins in a matter when it
deni es conditional certification wthout prejudice.
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| awsuits, which would require individual conferences and orders
for case managenent. Upon sone articul ation of a subclass, the
plaintiff would nove to consolidate the applicable cases to one.
To manage the joining of multiple parties to this action, the
Court wll maintain the opt-ins until the plaintiff articul ates
subclass. It will then dism ss the opt-ins who do not neet the
subcl ass definition.®

B. The Defendant’s Mdtion to Dismss for Lack of
Jurisdiction

Article Il of the United States Constitution limts
federal court jurisdiction to “cases” or “controversies.” U S.

Const. art. |1l 8 2; Flast v. Cohen, 392 U S. 83, 94 (1968).

When the issues in a case are no |longer “live,” or when the
parties lack a legally cognizable interest in the outcone, the
case beconmes noot and the court no |onger has subject matter

jurisdiction. Wiss v. Regal Collections, 385 F.3d 337, 340 (3d

Cr. 2004). An offer of conplete relief wll generally noot a
plaintiff’s clai mbecause upon the offer, the plaintiff retains

no personal interest in the outcone of the litigation. |d.

5 Further, it appears that other courts have not dism ssed
opt-ins upon denying conditional certification notions w thout
prejudice. Gonez v. United Formng Inc., 09-cv-576, 2009 W
3367165 (M D. Fla. Cct. 15, 2009) (recogni zing presence of opt-
ins and failing to dism ss them upon denial of conditional
certification without prejudice); Parilla v. Allcom Constr. &
Instal. Servs., L.L.C., No. 08-cv-1967, 2009 W. 1456442 (M D.
Fla. May 22, 2009) (sane); Gonzales v. Hair Cub for Men, Ltd.
06-cv-1762, 2007 W. 1079291 (M D. Fla. Apr. 9, 2007) (sane).
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In the class action context, settlenent of a naned
plaintiff’s claimwi |l noot the action if the class has not yet
been certified, unless: (1) the plaintiff appeals the denial of a
class certification notion presented when his clainms were stil
live, or (2) a plaintiff’s clains are so transitory that a court
will not have sufficient tinme to rule on a notion for
certification before the proposed representative' s clains expire.

Lusardi v. Xerox Corporation (Lusardi 11), 975 F.2d 964, 975 (3d

Cr. 1992); see also Weiss, 385 F.3d at 342-48. In its notion to

dismss, Delta-T argues that its offer of judgnent nooted the
plaintiff’s collective action claimbecause the Court denied
conditional certification and neither of the two exceptions to
t he noot ness doctrine apply.

Al though the United States Supreme Court and the Court
of Appeals for the Third Circuit have not addressed the
ci rcunst ances under which a Rule 68 offer of judgnent nmade to a
named plaintiff in an FLSA action noots the collective action,’
two cases fromthe Third Crcuit help frane the issue. In

Lusardi v. Xerox Corp. (Lusardi I1), 975 F.2d 964, the court

" Even nore, the parties have not identified, and the Court
has been unable to find, any case that addresses the
ci rcunst ances here, where putative class nenbers opted into an
FLSA col l ective action suit, the Court denied w thout prejudice a
nmotion for FLSA conditional collective action certification, a
def endant nmade a full offer of judgnment to the naned plaintiff,
subsequent opt-ins filed notices of consent to join the suit, and
t he def endant noved to dism ss for lack of jurisdiction before
the plaintiff renewed his notion for certification.
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addressed whether a district court had jurisdiction to entertain
a notion for class certification brought by putative class
representatives who had previously settled their individual
claims. The court held that because the district court had
al ready decertified the action and di sm ssed the opt-ins, and
because the plaintiffs had settled their individual clainms, the
action was noot and the district court |acked jurisdiction over a
new notion for collective action certification.?

The Court of Appeals for the Third Crcuit also
addressed the issue of nootness in a Rule 23 class action where a
def endant nade an offer of judgnent to a naned plaintiff before
the named plaintiff had an opportunity to nove for certification

In Weiss v. Reqgal Collections, 385 F.3d 337, the court held that

absent undue delay in filing a notion for class certification, an
of fer of judgnent does not noot the class action, and the
district court is to relate the certification notion back to the
filing of the class conplaint. The court declined to adopt a
bright-line test of requiring the filing of a notion for
certification prior to the offer of judgnent because “the class
action process should be able to “play out” . . . and should
permt due deliberation by the parties and the court on the class

certification issues.” Wiss, 385 F.3d at 348. Furt her,

8 Al'though Lusardi Il involved an FLSA collective action,
the court applied precedent fromRule 23 class actions to reach
its hol ding.
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al t hough the nanmed plaintiff’s clains were not transitory, they
were acutely susceptible to nootness in view of the defendant’s
tactical ability to pick off the nanmed plaintiff with an offer of
judgment in full. 1d. at 347.

The Court of Appeals for the Fifth Grcuit applied the

reasoning of Weiss to the FLSA context. |In Sandoz v. G ngular

Wreless, L.L.C., 553 F.3d 913, a defendant gave an offer of

judgment shortly after the plaintiff initiated her FLSA
col l ective action, before she filed a notion for conditional
certification and any putative plaintiffs opted into the suit.
Citing Weiss, the court held that the plaintiff’s action would
not be nooted by the Rule 68 offer if the district court granted
her nmotion for conditional certification and found it tinely.
Id. at 920-21

Many district courts that have addressed the
ci rcunst ances under which a Rule 68 offer of judgnent noots a
putative collective action have declined to go as far as Sandoz.
They have required other individuals to have opted into the suit
for the action to remain |ive because, unlike Rule 23 cl ass
actions, a nanmed plaintiff in an FLSA suit represents hinself

only until other individuals affirmatively opt in. Synczyk v.

CGenesi s Healthcare Corp., No. 09-5782, 2010 W. 2038676, at *3-4

(E.D. Pa. May 19, 2010); see, e.d., Yeboah v. Cent. Parking Sys.,

No. 06-128, 2007 W. 3232509, at *3-4 (E.D.N. Y. Nov. 1, 2007)
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(finding presence of opt-in after offer of judgnent sufficient to

find action live); Reyes v. Carnival Corp., No. 04-21861, 2005 W

4891058, at *3 (S.D. Fla. May 25, 2005) (sane); Reed v. TJX Co.,

No. 04-1247, 2004 W 2415055, at *2 (N.D. Ill. Cct. 27, 2004)

(finding presence of opt-ins rendered action live); MicKenzie v.

Kindred Hosps. E.., L.L.C., 276 F. Supp. 2d 1211, 1212 n.2 (M D

Fla. 2003) (finding |ack of opt-ins determ native that action
noot upon offer of judgnment).?®
Delta-T argues that its offer of judgnment divested the

Court of jurisdiction over this action pursuant to Lusardi |II

but the Court finds Lusardi Il does not control this matter.
First, in Lusardi Il, the district court had already decided the
certification issue with finality and di sm ssed the opt-ins when
the plaintiffs settled their clainms and then noved again for
certification. Here, however, the Court denied certification

W t hout prejudice and has not dism ssed the opt-ins, anticipating

a renewed notion fromthe plaintiff. Second, Lusardi Il did not

°® Courts also hold that an offer of judgnent that fails to
satisfy the naned plaintiff's claimin full will not noot a
col l ective action, even if no other individuals have opted into
the action. See, e.qg., Davis v. Abercronbie & Fitch Co., No. 08-
1859, 2008 W. 4702840, at *5 (S.D.N. Y. Cct. 23, 2008); Reyes,
2005 W 4891058, at *3; Reed, 2004 W. 2415055, at *1. The
pendency of a notion for conditional certification nay al so play
aroleinthe court’s decision. See, e.qg., Rubery v. Buth-Na-
Bodhaige, Inc., 494 F. Supp. 2d 178, 181 (WD.N. Y. 2007); Roble
V. Celestica Corp., 627 F. Supp. 2d 1008, 1013 (D. M nn. 2007);
Briggs v. Arthur T. Mitt Real Estate, No. 06-468, 2006 W
3314624, at *3 (E.D.N.Y. Nov. 14, 2006).
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rai se the concerns associated with offers of judgnent because the
parties entered into a nutual ly agreed-upon settlenent. Delta-T,
however, served the plaintiff with an offer of judgnent
approxi mately one nonth after the Court issued its decision
denying conditional certification, picking off the plaintiff
before he had an opportunity to nove for certification again.
Because over ninety opt-ins remain in this action, and
because the plaintiff has not yet had an opportunity to renew his
nmotion for conditional certification, the Court holds that the
defendant’s offer of judgnent did not noot the plaintiff’s
collective action claim The present opt-ins, sone of whom opted
in after the offer of judgnment, denonstrate that the plaintiff
does not only represent hinself in this action.! Further, the
plaintiff has not yet had the opportunity to have his notion for
certification decided fully. In view of the unique procedura
posture of this action and the fact that the Court has not yet
decided with finality the simlarly situated status of the opt-
ins, the plaintiff shall tinmely renew his notion for collective
action certification so that the certification issue may “play

out” with due deliberation by the parties and the Court.

10 Al t hough the Court found that the opt-ins were not
simlarly situated to the plaintiff based on the manner in which
he initially defined the class, any nunber of themmy fit the
new cl ass definition upon the plaintiff’'s renewed certification
not i on.
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C. The Plaintiff’'s Mbtion to Amend t he Conpl ai nt

The plaintiff noves to amend his conplaint pursuant to
Federal Rules of Civil Procedure 15 and 20 to add a new naned
plaintiff, John Harris, and to add three new defendants, Joanna
McAndrews, Scott MAndrews, and Chris McAndrews (“the proposed
defendants”).' The plaintiff alleges that John Harris, who
opted into the suit on August 14, 2009, worked for the defendant
within the applicable statutory period, worked in excess of forty
hours, and did not receive conpensation for overtinme. The
proposed defendants own and operate Delta-T and its affiliates,
and they constitute the senior managenent team The plaintiff
expl ains that he noves to anend so as to renew his notion for
collective action certification because the defendant’s Rule 68
of fer of judgnent disposed of his individual claim

The Court will grant the plaintiff’s notion because it
finds that the plaintiff has net the requirenents of Rules 15 and
20 of the Federal Rules of Civil Procedure. Rule 15 states: “[A]
party may anmend its pleading only with the opposing party’s
written consent or the court’s leave. The court should freely
give | eave when justice so requires.” Fed. R Cv. P. 15(a)(2).

Such | eave should be granted in the absence of undue del ay, bad

1 The plaintiff’'s conplaint is the same in all material
respects to his initial conplaint, except that it does not
include a party that the Court dism ssed previously pursuant to
the parties’ stipulation, nor clains the Court dismssed in a
prior deci sion.
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faith or dilatory notive, repeated failure to cure deficiencies
by anmendnents previously allowed, undue prejudice to the opposing

party, and futility of the amendnent. Fornman v. Davis, 371 U.S.

178, 182 (1962); In re Burlington Coat Factory Sec. Litig., 114

F.3d 1410, 1434 (3d Cr. 1997). Delay alone is insufficient to
deny an anmendnent unl ess the delay unduly prejudices the

nonnovi ng party. Cornell & Co. v. Qccup. Safety & Health Revi ew

Commin, 573 F.2d 820, 823 (3d Cir. 1978).
Rule 20 of the Federal Rules of C vil Procedure states:

Persons . . . may be joined in one action as
defendants if: (A any right to relief is
asserted against themjointly, severally, or
in the alternative with respect to or arising
out of the sanme transaction, occurrence, or
series of transactions or occurrences; and
(B) any question of |aw or fact common to al
defendants will arise in the action.

Fed. R Cv. P. 20(a)(2). A court has discretion to deny a
notion for joinder, even if the conditions of Rule 20(a) are net,

in order to prevent undue delay or other prejudice to the other

parties. See MPhail v. Deere & Co., 529 F.3d 947, 952 (10th
Cir. 2008); 7 Charles Alan Wight, Arthur R Mller, & Mary Kay

Kane, Federal Practice and Procedure § 1652 (3d ed. 2001).

First, the addition of the defendants neets the
requi renents of Rule 20(a)(2). The plaintiff’s claimagainst the
proposed defendants arises fromthe sane transactions or
occurrences already all eged, and there are questions of |aw or

fact cormon to all of the defendants. Delta-T does not dispute

15



this inits brief in opposition.

Second, in accordance with Rules 15 and 20, the
plaintiff’s nmotion is not brought with undue delay or dilatory
notive. The plaintiff noved to add a naned plaintiff upon the
defendant’ s offer of judgnent, when he determned that it was
necessary to do so. Also, although this action has been pendi ng
for over one year, it is still inarelatively early stage
because the issue of conditional certification has not yet been
decided fully. The delay, then, is not all that |engthy,

particularly in the FLSA context. See, e.qg., Copantitla v.

Fi skardo Estiatorio, Inc., No. 09-1608, 2010 W. 1327921, at *2,

*7 (S.D.N.Y. Apr. 5, 2010) (adding defendants el even nonths after

conplaint filed); Ruggles v. Wl Point, Inc., 687 F. Supp. 2d 30,

34 (N.D.N. Y. 2009) (adding defendants sixteen nonths after
conplaint filed).

Third, there is no undue prejudice to the defendant
upon granting the plaintiff’s notion. To successfully oppose the
plaintiff’s notion, the defendant nust “denonstrate that its
ability to present its case would be seriously inpaired were

anendnent allowed.” Dole v. Arco Chem Co., 921 F.2d 484, 488

(3d Cir. 1990). Here, there is no such showi ng. The proposed
amended conpl aint is based on the sane facts and circunstances as

the operative conplaint. Contra Cornell, 573 F.2d at 824

(finding abuse of discretion in permtting amendnent because
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anendnent changed the | egal and factual basis of the alleged
violation). Indeed, the plaintiff does not anticipate that the
amendnment will expand the scope of discovery beyond that which he
intends to conduct in his case against Delta-T.

The defendant argues that the plaintiff’s addition of
t he proposed defendants is grounded in bad faith as a neans to
gain | everage, but the Court finds no inproper notive. Prior to
his notion for conditional certification, the plaintiff told the
def endant that he would seek to add the proposed defendants.
Al so, counsel for the plaintiff explained that, because the
def endant is a nonpublic conpany and has not yet disclosed its
finances, the addition of the proposed defendants is neant to
hel p ensure paynent of a judgnment should Delta-T prove
financially unviabl e.

Fourth, the plaintiff’s notion is not futile. A court
determnes the futility of a proposed anendnent by the

anendnent’s ability to survive a notion to dismss. Burlington

Coat Factory, 114 F.3d at 1434. The defendant does not argue

that the plaintiff’'s notion is futile under a notion to dismss
standard. Rather, it asserts that the Court should deny the
plaintiff’s nmotion on grounds of res judicata, collateral
estoppel, and the I aw of the case doctrine because the
plaintiff’s amended conpl ai nt does not articulate a subclass, and

the Court already denied collective action certification.
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The defendant’s argunents are premature. The plaintiff
has not yet renewed his notion for conditional certification, and
so the Court cannot apply the doctrines the defendant cites
because the plaintiff has yet to ask the Court to decide an issue
it has already decided. Also, the doctrines that the defendant
asserts require a court to have reached a final decision on an
i ssue sought to be relitigated. Res judicata and coll ateral
estoppel are not triggered when a court deci des sonet hing w thout

prejudice; rather, they require final judgnments. See, e.q., San

Renb Hotel, L.P. v. City & County of S.F., 545 U. S. 323, 336 n. 16

(2005); United States v. 5 Unl abel ed Boxes, 572 F.3d 169, 173 (3d

Cir. 2009) (res judicata); Jean Al exander Cosnetics, Inc. v.

L' Oeal USA, Inc., 458 F.3d 244, 249 (3d Cr. 2006) (collateral

estoppel). The law of the case also requires that an issue be
finally decided, as it is neant to “protect against the agitation

of settled issues.” Bosley v. The Chubb Inst., 516 F. Supp. 2d

479, 484 (E.D. Pa. 2007) (citing Christianson v. Colt Indus.

Qperating Corp., 486 U. S. 800, 816 (1988)).

[11. Conclusion

For the reasons herein stated, the defendant’s notion
to dismss the opt-ins is denied, the defendant’s notion to
dism ss for lack of jurisdiction is denied, and the plaintiff’s
notion for | eave to amend his first amended conplaint is granted.

The plaintiff will have one week to present to the Court his
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di scovery plan with respect to what discovery he needs to conduct
in order to renew his notion for conditional certification. The
defendant will then have one week to respond. An appropriate

order shall issue separately.

19



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEM BAMEBOSE, | ndividually : ClVIL ACTI ON
and on Behalf of Al Ohers :
Simlarly Situated

V.

DELTA-T GROUP, INC., et al. NO. 09- 667

ORDER

AND NOW this 30th day of June, 2010, upon
consi deration of the defendant’s Mdtion to Dismss Opt-Ins
(Docket No. 152), the plaintiff’s Motion for Leave to Anend the
First Amended Conpl ai nt (Docket No. 155), the defendant’s Rule
12(b) (1) Motion to Dismss for Lack of Jurisdiction (Docket No.
159), the parties’ briefs in opposition and replies thereto, a
t el ephoni c oral argunent held on June 18, 2010, on the parties’
notions, and for the reasons stated in a nmenorandum of | aw
bearing today’'s date, IT IS HEREBY ORDERED t hat :

1. The defendant’s Mdtion to Dismss Opt-Ins is
DENI ED.

2. The plaintiff’s Mtion for Leave to Amend the
First Amended Conpl aint is GRANTED.

3. The defendant’s Rule 12(b)(1) Mdtion to D smss
for Lack of Jurisdiction is DEN ED.

4. The plaintiff shall have one week to present to
the Court his discovery plan with respect to what discovery he

needs to conduct in order to renew his notion for conditional
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certification. He shall also include a proposed deadline for
renewi ng his certification notion. The defendant shall have one
week to respond.

5. The Cerk of Court shall docket the plaintiff’s
Second Anended Conpl aint, attached as Exhibit A to the

plaintiff’s Mdtion for Leave to Anmend the First Anended

Conpl ai nt .

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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