I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ASTERI A VI VES : CIVIL ACTI ON
V.
FRANK RODRI GUEZ, et al . : NO 09- cv- 2728- JE
VEMORANDUM
Fullam Sr. J. June 7, 2010

The plaintiff has filed suit against four nenbers of
her famly, Frank and M guel i na Rodriguez (her brother and
sister-in-law), and Dom ngo and M| agros Rodriguez (her parents),
asserting clains for breach of contract, unjust enrichnent,
conversion, fraud, and intentional infliction of enotional
di stress.

The conplaint alleges that the plaintiff entered into
an agreenent with defendants Frank and M guelina Rodriguez, which
provi ded that Frank and M guelina would purchase, and ultimtely
sell, real property on the plaintiff’s behalf. The plaintiff
provi ded the $55, 000 purchase price for the property, and
prom sed to pay Frank and M guelina $500 for their services once
the property was resold. The plaintiff was to retain any other
profits fromthe sale

The plaintiff alleges that Frank and M guelina
purchased the property and resold it for $95,000, but have not

gi ven her the profits.



Jurisdiction in this Court is prem sed on diversity.
The plaintiff filed an earlier suit against defendants Frank and
M guelina Rodriguez in state court; that case is pending. The
def endants have noved to dism ss the conplaint on various
grounds, and they al so argue that the Court should abstain from

exercising jurisdiction over this case pursuant to Col orado River

VWater Conservation District v. United States, 424 U S. 800

(1976). Oral argunent was held on May 18, 2010.
| conclude that the plaintiff has failed to state a

claimas to defendants Dom ngo and M| agros Rodriguez. The only
al l egati on of wongdoing by these defendants is found in Count |V
of the conplaint, which asserts a claimfor fraud, and states in
rel evant part:

[s]hortly after receiving paynent for the August 10,

2006 sale of the property, Defendants, Frank and

M guel i na Rodriguez, with assistance fromthe

Def endant s Domi ngo and M | agros Rodriguez, satisfied

the nortgage of their Florida hone in | arge neasure

t hrough proceeds fromthe net bal ance of the sale of

7322 Butcher Street, Historic LaMdtt, Pennsylvania

19027.
The plaintiff has not alleged the elenments of a prima facie claim
for fraud as to Domi ngo or Ml agros, and certainly has not net
t he hei ghtened pl eadi ng standard for fraud i nposed by Federal
Rule of Civil Procedure 9(b). | wll, however, grant |eave for

the plaintiff to amend her conplaint and correct its deficiencies

if the facts all ow



| further conclude that defendants Frank and
M guelina s notions to dismss the conplaint wll be denied
W thout prejudice to the filing of a notion for sunmary judgnent,
if warranted, after further devel opnent of the facts. On the
current record, | wll deny w thout prejudice the defendants’
request that the Court abstain fromexercising jurisdiction over
this case.

In addition, the plaintiff does not clearly identify
whi ch defendants are subject to each claim |If the plaintiff
chooses to file an amended conplaint, she is directed to specify
t he def endants agai nst whom she asserts each individual count.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ASTERI A VI VES : CIVIL ACTI ON
V.
FRANK RODRI GUEZ, et al . E NO. 09-cv-2728- JF
ORDER

AND NOW this 7" day of June 2010, upon consideration
of the defendants’ notions to dismss, and the plaintiff’s
responses thereto, and after oral argunent, |IT | S ORDERED:

1. That the conplaint is DI SM SSED W THOUT PREJUDI CE
as to defendants Dom ngo and M| agros Rodriguez. The plaintiff
i s GRANTED LEAVE TO FI LE AN AMENDED COVPLAI NT within 30 days of
the date of this Order.

2. That the notions to dismss the conplaint filed by
def endants Frank and M guelina Rodriguez are DEN ED, and the
defendants’ notion for the Court to abstain from exercising

jurisdiction over this case is DENI ED W THOUT PREJUDI CE.

BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.




