I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA LI BERI, et al., : Cl VIL ACTI ON
: NO. 09- 1898
Pl aintiffs,
V.
ORLY TAITZ, et al.,
Def endant s.
MEMORANDUM

EDUARDO C. ROBRENO, J. June 3, 2010

BACKGROUND

On May 4, 2009, Plaintiffs Lisa Liberi (“Liberi”),
Philip J. Berg, Esqg. (“Berg”), the Law Offices of Philip J. Berg,
Evelyn Adams a/k/a Momma E (“Adams”), Lisa Ostella (“Ostella”),
and Go Excel Global (collectively, “Plaintiffs”) initiated this
defamation, libel and slander action against Defendants Orly
Taitz (“Taitz”), Defend our Freedoms Foundations, Inc. (“DOFF”),
Neil Sankey, The Sankey Firm and Sankey Investigations, Inc.
(collectively, "Sankey"), Edgar Hale, Caren Hale, Plains Radio,
KPRN AM 1610, Bar H. Farms, Plains Radio Network (collectively,
“the Hales”), and Linda Sue Belcher (collectively,

“Defendants”).?

1 Some of these parties have a long and complicated

litigation history. See e.g., Berg v. Qnama, 586 F.3d 234 (3d
Cr. 2009); Rhodes v. MacDonald, 670 F. Supp. 2d 1363 (M D. Ga.
2009) (i nmposing $20, 000 sanction on counsel Oly Taitz for use of
the | egal process for an inproper purpose), aff'd Rhodes v.
MacDonal d, 2010 U.S. App. LEXIS 5340 (11th Gr. Mar. 15, 2010).
This litigation appears to be part of this overall dispute anong




Plaintiffs allege that, though at one time the parties
worked together on a movement to prove that President Barack
Obama is not a natural-born citizen, Defendants allegedly
published personal and defamatory information in a “quest to
destroy” Plaintiffs.

Jurisdiction for this action is predicated upon
diversity of citizenship. 28 U.S.C. § 1332. The citizenship of
all parties is as follows. For Plaintiffs: Berg and Liberi are
Pennsylvania citizens, Adams is an Oklahoma citizen, and Ostella
and Go Global are citizens of New Jersey. For Defendants: Taitz,
DOFF, and Sankey are citizens of California, Sundquist and Rock
Salt Publishing are citizens of New Jersey, and Belcher and the
Hales are citizens of Texas.?

Here, Sankey, Hal e, and Bel cher have noved to dismss
the case or, in the alternative, requested a transfer of venue,
pursuant to 28 U.S.C. § 1406(a), to the Western D strict of
Texas. Defendant Taitz noved to dism ss based on | ack of
diversity jurisdiction, under Fed. R Cv. P. 12(b)(1), and the
insufficiency of Plaintiffs’ clains. Plaintiffs filed responses
t heret o, opposing each of Defendants’ notions to dismss. This

Court denied all notions to dism ss w thout prejudice and

the parties.

2 On June 26, 2009, the Court granted Plaintiffs’ motion
to dismiss Defendants Sundquist and Rock Salt Publishing. See
doc. no. 76.
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subsequently, in order to focus the issues, issued a rule to show
cause as to why the action should not be severed and the cl ains
transferred to the honme jurisdiction of each Defendant. The
parties have submtted nultiple responses and replies thereto.
Pursuant to 28 U.S.C. § 1404(a), it is proper for a
district court to issue an Order to Show Cause as to why an

action should not be transferred. See, e.qg., Mnkoff v. Chubb

Corp., 2009 U.S. Dist. LEXIS 29137 (D.N.J. Apr. 6, 2009). Here,
the Court directed Plaintiffs to show cause as to why their

conpl aint shoul d not be dism ssed on any one of the follow ng
three grounds. First, why this case should not be dism ssed for

| ack of personal jurisdiction. Second, why this case shoul d not
be severed into three (3) or fewer cases against the follow ng
groups or Defendants: (i) the Hales; (ii) Belcher; (iii) Taitz,
DOFF, and Sankey. Third, why this case should not be transferred
to an appropriate district in either Texas or California,

pursuant to 28 U S.C. 8§ 1404(a).?

3 On August 10, 2009, Plaintiffs appealed the Court’s
denial of their notion for an injunction or restraining order to
the Third Crcuit. On Decenber 9, 2009, this case was placed in
suspense pendi ng determ nation of the appeal. See doc. no. 83.
On May 26, 2010, the Third Crcuit granted Plaintiffs’ notion to
wi t hdraw their appeal, pursuant to Fed. R App. P. 42(b). See
Li beri v. Taitz, No. 09-3403, dated 5/26/10.

Throughout the period of time Plaintiffs’ appeal was
pendi ng before the Third GCrcuit, the parties filed nunmerous
notions, seeking leave to file further pleadings. However, since
the case was in suspense and inactive, Plaintiffs’ many requests
for leave to file are denied as noot.
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The matter is now ripe for disposition.

1. DI SCUSSI ON

First, the Court has subject matter and persona
jurisdiction over Defendants. A federal district court may
exercise diversity jurisdiction, under 28 U. S.C. § 1332, where
all parties are citizens of different states and the anount in
controversy sought exceeds $75,000. At the time of the filing of
the conplaint, Plaintiffs Ostella and Go d obal and Def endants
Sundqui st and Rock Salt Publishing were citizens of New Jersey;
however, because their presence in the litigation would destroy
diversity, the New Jersey defendants were voluntarily dism ssed
fromthe case by Plaintiffs. Therefore, all renmaining parties
are diverse and there is no issue as to the anount in
controversy. Further, Plaintiffs had nade out a prima facie case
for personal jurisdiction over each Defendant as the allegedly
defamatory statenents at issue were directed towards Plaintiffs
i n Pennsyl vania and coul d be covered under the Pennsyl vania | ong
armstatute. 42 Pa. C. S. 8 5322(b) (providing that the
Pennsyl vania long armstatute is coextensive with the due process

clause); Tinme Share Vacation Club v. Atl. Resorts, Ltd., 735 F.2d

61, 63 (3d Cr. 1984); Gusto v. Ashland Chem Co., 994 F. Supp

587, 592 (E.D. Pa. 1998) (“Moreover, defamation and |ibel nay be

unique in that the act can be done in one place, but the effects

-4-



may foreseeably be felt in sone distant |ocation.”).

Second, pursuant to 8 1404(a) and in consideration of
“t he conveni ence of parties and witnesses, [and] in the interest
of justice, a district court may transfer any civil action to any
other district or division where it m ght have been brought.” 28
U S C 8§ 1404(a). Section 1404(a) provides that “where a case
coul d have been brought agai nst sone defendants in the transferee
district, the clains against those defendants nmay be severed and
transferred while the clains against the remaining defendants,
for whom transfer would not be proper, are retained.” D Janpos

v. Pilatus Aircraft Ltd., 566 F.3d 94, 110 (3d GCr. 2009) (citing

Wite v. ABCO Eng'g Corp., 199 F.3d 140, 144 (3d Gr. 1999)).*

Li kew se, the Court may transfer all the severed clains to
different districts, provided each of the clains being
transferred satisfies 8 1404(a). 1d.

Pursuant to § 1404(a), “[o]nce a court determ nes that
venue woul d be proper in another district, the court nust
consider ‘all relevant factors to determ ne whet her on bal ance
the litigation would nore conveniently proceed and the interests
of justice be better served by transfer to a different forum’”

Sentry Select Ins. Co. v. LBL Skysytens, Inc., 486 F. Supp. 2d

4 In D Janpos, the Third Crcuit contenplated a severance
and transfer of cases under § 1631, however the Circuit
specifically noted that, for purposes of inter-district
transferring, 8 1631 and 8§ 1404(a) were conparable. 566 F.3d at
110.
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496, 505 (E.D. Pa. 2007) (quoting Jumara v. State Farmlns. Co.,

55 F. 3d 873, 879 (3d Cir. 1995)). 1In considering a notion for
transfer under 8§ 1404(a), the court should consider both private
and public interests. Junmara, 55 F.3d at 879-80.

In this case, severance and transfer are warranted.
First, the Court, inits Order to Show Cause, apprised “all
rel evant parties . . . that the court is considering a transfer”
so opposition could be filed. 1d. at 144. Therefore, each party
to the litigation was on notice and was afforded an opportunity
to be heard on the issue.

Second, simlar to the clains asserted in D Janpos, a
prima facie case for personal jurisdiction has been nade over
each Defendant in Pennsylvania, allowing for transfer to their
respective hone states. 566 F.3d at 109.

Third, in applying 8 1404(a), the Court is directed by
Jumara to consider both public and private factors warranting
severance and transfer. The “private interests” to consider
include: (1) the plaintiff’s forumpreference as manifested in
the original choice; (2) the defendant’s preference; (3) whether
the claimarose el sewhere; (4) the conveni ence of the parties as
indicated by their relative physical and financial conditions;
(5) the convenience of witnesses, only to the extent that a
W tness may be unavailable for trial in one of the fora; and (6)

the | ocation of books and records, again only to the extent they



may be unavail able in one of the fora. Junmara, 5105 F.3d at 879.

Rel evant “public interests” include: (1) the
enforceability of any judgnent; (2) practical considerations that
could make the trial easy, expeditious, or inexpensive; (3) the
relative admnistrative difficulties in the two fora resulting
fromcourt congestion; (4) local interest in deciding |ocal
controversies at hone; (5) public policies of the fora; and (6)
the famliarity of the trial judge with the applicable state | aw
in diversity cases. 1d. at 879-880.

As to the private interests, other than the belief held
by all Defendants that President Barack Cbana is not a natural -
born citizen, it appears that Defendants made the all egedly
defamatory statenents independent of each other and not in a
concerted fashion. Further, under the facts alleged, each of
Defendants’ allegedly defamatory statenments emanated fromtheir
home juri sdictions.

Under these circunstances, private interests
overwhel m ngly weigh in favor of transfer. Although Plaintiffs
initially sought this District as their forum they have now
petitioned the Court to transfer the entire case to the Central
District of California. All Defendants have al ready made it
clear that they prefer to litigate in their hone districts.

Therefore, the convenience of the parties and wtnesses will be



served by transferring the case to a venue where the respective
parties and wi tnesses reside.

As to the public factors, they also weigh in favor of
transfer. |Issues revolving around the all eged defamatory
statenents and the context in which they were nade are best
decided by a local jury. Therefore, severance of the individual
clains and parties, and transfer to the honme district of each of

the Defendants is warranted here.

| 11. CONCLUSI ON

After careful consideration of the convenience of the
parties and witnesses, interests of justice, judicial econony,
and private and public interests, the Court wll SEVER the clains
into two i ndependent actions and TRANSFER t he cases back to the
appropriate jurisdictions.?®

An appropriate order foll ows.

> Cl ai rs agai nst Defendants Linda Sue Bel cher, Edgar
Hal e, Caren Hale, Plains Radio Network, Bar H Farns, and KPRN
A.M 1610, Neil Sankey and Sankey Investigations, Inc. will be
transferred to the Western District Court of Texas, the
jurisdiction of which Belcher and the Hales are citizens. dains
agai nst Defendants Oly Taitz and Defend Qur Freedons Foundati ons
are transferred to the Southern Division of the Central District
of California, the jurisdiction of which Oly Taitz and Defend
Qur Freedons Foundations are citizens.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA LIBERI, et al., : ClVIL ACTI ON
) NO. 09-1898
Plaintiffs,
V.
ORLY TAITZ, et al.,

Def endant s.

ORDER

AND NOW this 3rd day of June, 2010, it is hereby
ORDERED that to the extent that Defendants' notion seeks to sever

and transfer this case fromthe Eastern District of Pennsylvania,

the notion is GRANTED

| T IS FURTHER ORDERED that this Court will now SEVER
the instant case into two separate, independent actions and
TRANSFER each action to the jurisdiction of the foll ow ng
district courts. Al clains pending agai nst Defendants Linda Sue
Bel cher, Edgar Hale, Caren Hale, Plains Radio Network, Bar H
Farms, and KPRN A.M 1610, Neil Sankey and Sankey I nvestigations,
Inc. are transferred to the Western District Court of Texas. Al
cl ai n8 pendi ng agai nst Defendants Oly Taitz and Defend CQur
Freedons Foundations are transferred to the Southern Division of

the Central District of California.



| T 1S FURTHER ORDERED t hat Defendants' notion to
dismss or, in the alternative, notion to transfer (doc. no. 10)

is DENI ED as noot.°

IT IS FURTHER ORDERED that this case shall be marked

CLCSED.
AND I T IS SO OCRDERED
S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
6 Al'l requests for leave to file pleadings submtted

during the tinme the case was in suspense from Decenber 9, 2009 to
June 2, 2010, and of which only one letter was nmade part of the
docket (see Berg Letter in Qop'n to Def. Taitz, dated Jan. 10,
2010, doc. no. 116), are denied as noot.
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