IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TUSKEGEE NORTH ADVOCACY GROUP C VIL ACTI ON
V.

CENTERS FOR DI SEASE CONTROL AND :

PREVENTI ON, et al . NO. 09-5011

VEMORANDUM

Bartle, C. J. April 19, 2010
Before the court is the notion of plaintiff Tuskegee
North Advocacy G oup, acting pro se, to vacate all prior
di sm ssal orders in this case.
Plaintiff characterizes itself in the conplaint as four
i ndi vidual s: Emanuel A. Stanley, Brian C. Robinson, D ane
Fl em ng- Myers, and Ronal d Bail ey-Ford. On Cctober 30, 2009, the
plaintiff filed a conplaint in this court nam ng as defendants
the Centers for Disease Control and Prevention, the City of
Phi | adel phi a Department of Public Health, the Public Health
Managenent Corporation, and Pl anned Parent hood of Southeastern
Pennsyl vania. The conplaint was 56 pages |ong and contained a
variety of allegations including violations of Title VI and VII
of the Cvil R ghts Act of 1964; the RICO Act; 18 U S.C. § 242;
18 U.S.C. § 245; the No-FEAR Act of 2002, 116 Stat. 566; the
Nat i onal Labor Rel ations Act; and the Pennsyl vania Human

Rel ati ons Act.



On Decenber 21, 2009, the Public Health Managenent
Corporation filed a notion to dismss and to strike. Plaintiff
did not respond to this notion, and on January 28, 2010, we
granted the notion as unopposed.

On February 19, 2010, Pl anned Parent hood of
Sout heastern Pennsylvania filed a notion to dismss and to
strike. Plaintiff did not respond to this notion. On March 15,
2010, we granted Pl anned Parenthood's notion as unopposed.

On March 8, 2010, the Centers for Di sease Control and
Prevention filed a notion to dismss. Plaintiff again failed to
respond, and on March 31, 2010, we granted the notion as
unopposed.

In support of its notion to vacate these di sm ssals,
plaintiff relies on Rules 60(a), 60(b)(1), 60(b)(3), and 60(b)(6)
of the Federal Rules of G vil Procedure .

Rul e 60(a) provides that:

The court nmay correct a clerical mstake or a

m stake arising fromoversight or om ssion

whenever one is found in a judgnent, order,

or other part of the record. The court may

do so on notion or onits own, with or

wi thout notice. But after an appeal has been

docketed in the appellate court and while it

i s pending, such a m stake may be corrected

only with the appellate court's | eave.

Fed. R Cv. P. 60(a).

Plaintiff argues that this provision is applicable

because they did not receive proper service of the court's

January 28, 2010 Order dism ssing defendant Public Health

Managenent Corporation or any other order prior to March 12,
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2010. It also alleges that the Cerk of the Court is failing to
extend to it pronpt and courteous treatnment because it is a pro
se plaintiff and that the Cerk has conmtted a clerical failure
by not providing it with a copy of the January 28, 2010 Order

whi ch shows the signature of the undersigned.

The plaintiff's criticismof the Ofice of the Cerk of
the Court is msplaced. The Cerk's Ofice affords pro se
plaintiffs great respect and handles their cases with care.

Wiile attorneys are notified of docket filings only through the
el ectronic court filing system pro se plaintiffs receive copies
of all filings, including court orders, via first class mail. W
regret if plaintiff did not receive its copy of the January 28,
2010 Order. However, there is no evidence that the Cerk's
Ofice deliberately withheld the Order fromplaintiff.

The | aw puts the burden on all parties to check
regularly with the Clerk's Ofice to |l earn of orders that may
have been entered. Parties may not sinply rely on the mail or
the electronic notification system Failure by the Cerk's
Ofice to notify parties of the filing of orders is not an
accept abl e excuse for a party's failure to |l earn about them See

Poole v. Family Court, 368 F.3d 263, 268 (3d Cir. 2004); OP.M

Leasing Services Inc., 769 F.2d 911 (2d Cr. 1985).

The court nmanually signs the original of all orders.
The file roomin the Clerk's Ofice retains these originals. Pro
se plaintiffs receive photocopies of these originals when they

are first notified of the docket entry. However, if a pro se
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plaintiff requests additional copies of a court order, that order
will be printed fromthe electronic court filing system on which
the judge's signature is typed. The Chief Judge's signature is
denoted by "C. J." beneath the signature Iine. Al orders in this
case were manual |y signed after careful consideration of the
pendi ng notions and properly docketed by the Cerk's Ofice.

Even assum ng that the above "clerical orders”
occurred, the renedy is not to vacate the orders of dism ssal.
The alleged clerical errors have nothing whatsoever to do with
the court's decision to grant the notions of the Public Health
Managenent Corporation, Planned Parent hood of Southeast
Phi | adel phia, and the Centers for Disease Control and Prevention
to dismss the conplaint as to them

Plaintiff further argues that the dism ssal of its case
agai nst defendants Public Health Managenent Corporation, Planned
Par ent hood, the Centers for Di sease Control and Prevention should
be vacated under Rule 60(b) of the Federal Rules of G vil
Procedure. Rule 60(b)(1), (3), and (6) provide that:

On notion and just terms, the court may

relieve a party or its legal representative

froma final judgnent, order, or proceeding

for the foll ow ng reasons:

(1) m stake, inadvertence, surprise, or

excusabl e negl ect;

(3) fraud (whether previously called

intrinsic or extrinsic), msrepresentation,

or m sconduct by an opposing party;

(6) any other reason that justifies relief.

Fed. R Cv. P. 60(b)(1), (3), (6). Plaintiff contends that the

court should vacate its judgnment under Rule 60(b)(1) because it



was under the assunption that no decisions, rulings, or orders
woul d be granted or denied until all defendants had filed an
answer to their QOctober 30, 2009 conplaint.

I n Pioneer |nvestnent Services Conpany V. Brunsw ck

Associates Limted Partnership, the United States Supreme Court

held that, in enacting Rule 60(b)(1) of the Federal Rules of
Cvil Procedure, "Congress plainly contenplated that the courts
woul d be permtted, where appropriate, to accept late filings
caused by inadvertence, m stake, or carel essness, as well as by
i nterveni ng circunstances beyond the party's control.” 507 U S.
380, 388 (1993). The Suprene Court instructed that in
determ ni ng whether a party has engaged in excusabl e neglect, a
court nust take account of all relevant circunstances, including
(1) the danger of prejudice to the adverse party; (2) the length
of any delay caused by the neglect and its effect on the
proceedi ngs; (3) the reason for the delay, including whether it
was Within the reasonable control of the noving party; and (4)
whet her the noving party acted in good faith. See id. at 395.
We find that plaintiff's failure to respond to
def endants' notion to dismss is not excusable under Rule
60(b)(1). Despite its pro se status, plaintiff remains bound by
the Federal Rules of Civil Procedure. |Its notion makes clear it
is emnently famliar with these rules as well as the Local Rules
for the United States District Court for the Eastern District of

Pennsyl vani a.



Rul e 12(b) of the Federal Rules of Civil Procedure
provi des that, while defendants are normally required to answer a
conplaint, they may instead assert the defense of "failure to
state a clai mupon which relief nmay be granted.” Fed. R Cv. P.
12(b)(6). The rule further states that, "[a] npDtion asserting
any of these defenses nust be nade before pleading if a
responsive pleading is allowed.” Fed. R Cv. P. 12. Wen the
defendants filed a notion under Rule 12(b)(6), they were doing so
in lieu of answering.

Furthernore, Local Rule 7.1 (c) provides that:

Unl ess the parties have agreed upon a

di fferent schedul e and such agreenent is

approved under Local Cvil Rule 7.4 and is

set forth in the notion, or unless the Court

directs otherw se, any party opposing the

notion shall serve a brief in opposition,

together with such answer or other response

whi ch nmay be appropriate, within fourteen

(14) days after service of the notion and

supporting brief. In the absence of tinely

response, the notion may be granted as

uncont ested except that a summary judgnent

notion, to which there has been no tinely

response, will be governed by Fed. R Cv. P.

56(c). The court may require or permt

further briefs if appropriate.
Plaintiff was on notice that any notion required it to file a
response within 14 days or that notion could be granted as
uncontested. Wile plaintiff clainms that it did not receive
i medi ate notice of the court's orders, it concedes that it did
recei ve proper service of defendants' notions.

W find that plaintiff's failure to respond to these

nmotions was within its reasonable control. W further find that



the notion to vacate the judgnents entered agai nst these
defendants woul d likely prejudice defendants' interests,
especially given that several defendants are non-profit

or gani zati ons which have |imted resources to devote to such
l[itigation. W also conclude that plaintiff has not stated any
legally cognizable clains. W wll not grant plaintiff's notion
to vacate our dism ssals under Rule 60(b)(1) for "excusable

negl ect.”

Plaintiff is also unpersuasive in contending that the
court should vacate the dism ssals under Rule 60(b)(3) for fraud,
m srepresentation, or msconduct. Plaintiff alleges that it was
i nproper for attorney Paul Snitzer of Duane Morris LLP, which
represents defendant Pl anned Parent hood of Southeastern
Pennsyl vania, to contact it to request a 30-day extension wthout
first entering an appearance on the record. It also contends
t hat defendants' notions to dismss incorrectly characterize the
facts of the case.

Plaintiff's allegations fail to neet the common | aw
definition of fraud. An attorney's request that plaintiff orally
agree to an extension of tine does not constitute fraud, even if
the attorney has not yet entered an appearance on the docket.

Def endants' statenments in their nmenoranda of |aw are not
fraudul ent, even if plaintiff disagrees with their |egal
characterizati ons of the conplaint.

Finally, plaintiff seeks relief fromour dismssals

under Rule 60(b)(6) of the Federal Rules of Procedure, which
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allows a court to grant relief for "any other reason that
justifies relief.” It contends that their clainms of health
i nsurance fraud, civil rights violations, gross negligence in
rendering public health services, and enploynent violations are
so serious that they nerit special consideration fromthe court
on the merits, notw thstanding the dism ssals al ready entered.
"[ A] party seeking Rule 60(b)(6) relief nust
denonstrate the existence of 'extraordinary circunstances' that

justify reopening the judgnent.” Budget Blinds, Inc. v. Wite,

536 F.3d 244, 255 (3d Cir. 2008). The court nust bal ance the
broad | anguage of Rule 60(b)(6) with the interest in the finality
of judgnments. See id. Finality is of paranount inportance here.

Def endants have nade notions to dism ss under Rule
12(b) of the Federal Rules of Civil Procedure. W find that even
if the dismssals are vacated and plaintiff is afforded an
opportunity to oppose these notions, its conplaint will not
survive since it does not state clains that entitle the plaintiff
to relief against these three defendants.

G ven that we do not believe that plaintiff will be
able to continue its case against these defendants, we do not
find that any extraordinary circunstances exist to justify
granting relief under Rule 60(b)(6). We will deny plaintiff's
notion to vacate the prior dismssals of defendants Public Health
Managenent Corporation, Planned Parent hood of Southeastern

Pennsyl vani a, and the Centers for Disease Control.



In the alternative to relief fromthe court's prior
dism ssals, plaintiff requests that the undersigned recuse
himself fromthis case pursuant to 28 U.S.C. 8 455 and that a
mast er be appoi nted pursuant to Rule 53 of the Federal Rul es of
Cvil Procedure. Plaintiff has not explained the specific
reasons why it makes these requests but nerely states that
"pertinent and relevant reasons for Plaintiffs making this
request are solidified and forthcomng.” |Its effort to obtain
recusal is without nmerit. The undersigned has no personal bias
or prejudice in favor of or against any party. Each party is
being and will continue to be treated fairly and in accordance
with the law. Furthernore, there is no basis for the appointnent
of a master under Rule 53 of the Federal Rules of G vil
Procedure. The plaintiff's notion for recusal and for

appoi ntnment of a master will be denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TUSKEGEE NORTH ADVOCACY GROUP C VIL ACTI ON
V.

CENTERS FOR DI SEASE CONTROL AND :

PREVENTI ON, et al . NO. 09-5011

ORDER

AND NOW this 19th day of April, 2010, for the reasons
set forth in the foregoing Menorandum it is hereby ORDERED t hat:
(1) the notion of plaintiff to vacate all prior
di sm ssals is DEN ED, and
(2) the notion of plaintiff for recusal and
appoi ntment of a master is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



