IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI VERSAL DELAWARE, |INC., et al., ClVIL ACTI ON
on behal f of thenselves and all )
others simlarly situated,
Plaintiffs,
v. : No. 07-1078
COVDATA CORPORATI ON, et al .,

Def endant s.

HENRY S. PERKI N
UNI TED STATES MAGQ STRATE JUDGE

VEMORANDUM

The instant discovery issue before the Court is
Plaintiffs’ notion to conpel non-party Ceridian Corporation
(“Ceridian”) to produce docunents pursuant to Federal Rul e of
Civil Procedure 45 (Dkt. No. 90).! Follow ng extensive briefing
and tel ephoni c conferences placed on the record, Plaintiffs’
notion i s GRANTED.

l. PROCEDURAL HI STORY

Plaintiffs filed their consolidated Arended Conpl ai nt
on May 1, 2007. Ceridian was initially named as a party to this
case based solely on alter-ego and agency theory. On June 22,
2007, Ceridian filed a notion to dism ss the Conplaint as to

Ceridian. Plaintiffs agreed to voluntarily dism ss Ceridian from

This matter was assigned to ne pursuant to Standing Order No. 1 of the
Honor abl e Janes Knol |l Gardner.



the case wthout prejudice to Plaintiffs’ right to anend and
renanme Ceridian as a defendant and toll the statute of
limtations. On Cctober 18, 2007, the parties executed and
submtted a Stipulation and Order dism ssing Ceridian w thout
prejudice to Plaintiffs’ right to amend and renane Ceridian as a
Def endant and toll the statute of limtations. The Honorable
Janes Knoll Gardner, the presiding District Court Judge, approved
the stipulation on Decenber 18, 2007. The stipulation included
the followi ng: Ceridian agreed to preserve docunents and ot her
materials relevant to this litigation to the sane extent as if
Ceridian were still a party to the litigation; to respond in good
faith to reasonabl e requests for third party discovery related to
this case, and in addition, not interpose objections to discovery
requests (as a non-party) for the purpose of delaying production
of docunments or w tnesses past the deadline for anending the
conplaint contained in the operative scheduling order; that
servi ce of subpoenas on Ceridian’s counsel in Philadel phia
constituted service of process on Ceridian and/or any of its
current enpl oyees under applicable rules and | aw; and that
Ceridian will submt to the jurisdiction of this Court in the
Eastern District of Pennsylvania for resolution of discovery

di sputes relating to subpoenas that Plaintiffs serve upon
Ceridian or Ceridian enpl oyees.

On February 20, 2008, the anmended stipul ated protective



order governing the use and handling of docunents, electronic
information in any form testinony, interrogatory responses and
other information in pre-trial proceedings in this litigation was
appr oved.

On Decenber 23, 2008, Plaintiffs filed a Motion to
Conmpel Third Party, Ceridian Corporation, to Conply wth Subpoena
and Produce Responsive Electronically Stored Information (“ESI”).
Because no Response to the Mdtion was filed on or before January
6, 2009, this Court granted the Mdtion to Conpel as unopposed on
January 16, 2009. The Order was docketed at 4:30 p.m That sane
day at 6:00 p.m, Ceridian filed the Response in Qpposition to
the Motion to Conpel. On January 26, 2009, Plaintiffs filed a
Reply to the Response to the Mtion to Conpel.

On January 30, 2009, this Court vacated the January 16,
2009 Order granting the Mdtion to Conpel as unopposed because
counsel failed to advise the Court that Plaintiffs’ counse
agreed to an extension until January 16, 2009 for Ceridian to
respond to Plaintiffs’ Mtion. Plaintiffs filed their Reply
Menmor andum of Law on January 26, 2009. On February 17, 2009,
Ceridian was ordered to submt, on or before Friday, February 20,
2009, a detailed summary of its incurred and anticipated costs to
conply with the subpoena divided into paper discovery and
el ectronic discovery. On February 20, 2009, Ceridian filed its

Statenent of Estimate and Summary of Incurred and Anti ci pated



Di scovery Rel ated Costs. On February 23, 2009, Plaintiffs were
ordered to submt, on or before March 9, 2009, a Response Bri ef
to Ceridian’s Cost Estinmate and Summary. On March 2, 2009,
Plaintiffs filed a Response in Support of the Mtion to Conpel.
On March 10, 2009, Ceridian filed a Reply to the Response.

On April 17, 209, Ceridian’s counsel submtted a letter
to Chanbers. Plaintiffs’ counsel submtted a letter in response
on April 21, 2009, to which Ceridian’s counsel replied in
correspondence dated April 23, 2009.

On April 27, 2009, a tel ephone conference was held
regarding Plaintiffs’ Mdtion to Conpel Ceridian to Conply with
t he Subpoena and Produce Responsive ESI, Ceridian’s issue with an
$8000 cost per nonth to maintain a database, and whet her Ceridi an
could obtain a conplete, unredacted version of Plaintiffs’
proposed Second Anmended Conpl aint. The tel ephone conference was
continued on May 1, 2009.

By Order dated January 14, 2009 and by agreenent of
counsel, Plaintiffs had until April 6, 2009 to file a notion to
anend the consol i dated Arended Conpl aint to add cl ai ns, theories,
or new parties. On April 6, 2009, Plaintiffs filed a notion for
| eave to anend the consolidated Arended Conpl ai nt whi ch woul d add
the TA group of Defendants and Ceridi an as Defendants.

On May 21, 2009, Plaintiffs initiated Gvil Action 09-

cv-2327 by filing a C ass Action Conplaint against Ceridian, the



TA group of Defendants, Petro Stopping Centers, L.P., Pilot
Travel Centers, LLC, Pilot Corporation and Love's Travel Stops &
Country Stores. On April 23, 2009 and May 4, 2009, the TA group
of Defendants and Ceridi an, respectively, sought to intervene in
the 2007 action for the limted purpose of opposing Plaintiffs’
notion to anend.

Judge Gardner entered a nunber of orders on March 24,
2010, including: (1) consolidating Cvil Action No. 09-cv-2327
into Gvil Action No. 07-cv-1078 and dism ssing fromthe 09-2327
case W thout prejudice the pending Mdtions to Dism ss of
Ceridian, TA, Love's Travel Stops & Country Stores, Inc., and
Pilot Travel Centers LLC and Pilot Corporation; (2) denying the
nmotions to intervene of Ceridian and TA for the Iimted purpose
of opposing Plaintiffs’ Mdition to Anend; and (3) granting
Plaintiffs leave to file a Second Consol i dated Anended Conpl ai nt
on or before April 7, 2010, enconpassing all clains and
def endants in the 2009 case.

A Plaintiff’s Mdtion to Conpel.

1. Plaintiffs’ Motion.

Plaintiffs nove for entry of an order conpelling third-
party Ceridian to conply with a subpoena duces tecum by producing
responsive electronically stored information (“ESI”) fromthe
back-up tapes of five custodi ans and active databases of 21

custodi ans, without requiring Plaintiffs to conpensate Ceridi an



for any fees it pays its own attorneys to review such di scovery
materials. Plaintiffs request that the Court conpel Ceridian to
fulfill its requirenents as outlined in the Joint Stipulation and
Proposed Order Dismssing Ceridian without prejudice to
Plaintiffs’ right to anend and renane Ceridi an as a Defendant and
Tolling the Statute of Limtation. Plaintiffs contend that after
Ceridian initially agreed to provide ESI on a rolling basis and
to conpl ete production by August 8, 2008, Ceridian began i nposing
an increasi ng nunber of onerous conditions on producing any ESI.
Mont hs of negotiations ensued during which Plaintiffs nmade a
series of concessions, including agreeing to limt Ceridian's
search to the follow ng sources for responsive ESI: (1) a

dat abase mai ntai ned by Kroll Ontrack, Ceridian’s electronic

di scovery vendor, that consists of previously processed back-up
tapes for five custodians;? and (2) the Conpany’s “active” or
“live” databases to twenty-one custodians. Plaintiffs further
agreed that Ceridian may search these databases for responsive
ESI using seventeen search terns, and to pay all costs associ ated
with providing .tiff imges of docunents returned fromthe search
of the specified back-up tapes, provided that Kroll Ontrack
properly substantiates these costs. Ceridian did not produce any
ESI responsive to Plaintiffs’ subpoena. Instead, Ceridian

insisted that Plaintiffs agree to reinburse Ceridian for one-half

°The five custodi ans include John “Jack” Eickhoff, Loren “Buzz” & oss,
Ron Turner, Gary Nel son and Craig Manson.
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of any anount above $10,000 that Ceridian pays its own attorneys
to review responsive ESI for privileged materials before Ceridian
woul d begin the production.

Plaintiffs contend that the Subpoena seeks rel evant
information and i s not unduly burdensone. Plaintiffs also
contend that Ceridian should not be reinbursed for its review
costs. If Ceridian is to be considered a third-party to this
litigation, Plaintiffs contend that, despite Ceridian’ s express
obligation under the Stipulation to Dismss to exercise “good
faith” in producing discovery and refrain from engaging in
del aying tactics, Ceridian is still responsible for bearing the

costs of its own review pursuant to Brown v. Gty of Mize,

Kansas, No. 07-1178, 2008 W. 754742, at *4 (D. Kan. Mar. 18,
2008) .

2. Ceridi an’s Response.

Ceri di an opposes the Mdtion to Conpel on the basis that
Plaintiffs place only one issue before the Court for decision,
whet her Plaintiffs may i npose on non-party Ceridian the financial
burden of a broad electronic review w thout contribution from
Plaintiffs for the cost of review and production. According to
Ceridi an, Federal Rule of Civil Procedure 45, relevant case | aw
and discovery treatises state that non-parties are entitled to be
conpensated for all aspects of expenses associated with

respondi ng to a subpoena.



3. Plaintiff's Reply.

Plaintiffs contend, in reply, that contrary to
Ceridian’s clains, courts routinely reject third parties’
requests for reinbursenent for their review and i nspection costs
where the non-party has an “interest in the outcone” of the

litigation. Pls.” Reply, p. 2 (citing In re Subpoena to Bank TD

N.A., No. 8-101-P-S, 2008 U S. Dist. LEXIS 99888, at *12-13 (D
Mai ne Dec. 1, 2008)(denyi ng nonparty TD Bank’S request to be
rei mbursed for $10,871 in attorney fees since it was “not an

i nnocent third-party,” but rather was a nonparty with “an

interest in the outcone of the case”); In re Seroquel Products

Liability Litig., No. 6:06-nd-1769-Orl -22DAB, 2007 U.S. Dist.

LEXI S 89903, at *8-11 (MD. Fla. Dec. 6, 2007)(denying nonparty’s
request for $28,950 in attorney fees because nonparty
doctor/consul tant was “not a ‘classic disinterested non-party’”);

JP Morgan Chase Bank v. Wnnick, No. 03 Gv. 8535 (CEL), 2006 W

3164241, at *2 (S.D.N. Y. Nov. 2, 2006)(denying nonparty Toronto
Dom nion’s request for attorney fees because “while [nonparty]
Toronto Dom nion will not benefit directly fromany recovery, the
cl aimof fraud advanced by plaintiff in this case is the sort of

l[itigation that will benefit institutional lenders |ike Toronto

Domnion”); ETC v. U S Gant Resources, LLC Case No. 04-596,
2004 U.S. Dist. LEXIS 11389, at *12-13 (E. D. La. June 18,

2004) (denyi ng nonparty Loui siana Attorney General’'s Ofice’'s



request for review and inspection costs because it was an
interested party in the FTC s litigation which was prosecuting a

“parallel crimnal matter”); In re Honeywell International, Inc.

Sec. Litig., 230 F.R D. 293, 302-303 (S.D.N. Y. Nov. 18, 2003)

(denyi ng nonparty PWC s request for reinbursenment of production,
i nspection and review costs since it was not a “classic
di sinterested nonparty”).

Here, Plaintiffs contend that Ceridian cannot dispute
that it is an interested party to this litigation and has an
interest in the |awsuit’s outconme because Defendant Condata is
Ceridian’s whol |l y-owned subsidiary. Mreover, unlike the parties
in the cited cases, Ceridian was a forner Defendant in this
l[itigation and was dism ssed on the condition that it fulfill its
di scovery obligations “to the sane extent as if Ceridian were
still a party to the litigation.” Plaintiffs also note that
Ceridian agreed to unconditionally produce all responsive ESI by
a date certain and only until Ceridian “reneged” on its
previ ously agreed-upon production arrangenents that it sought to
be rei nmbursed for review costs. Pls.” Reply, p. 4.

Plaintiffs also note that Ceridian does not cite any
cases simlar to the instant case where the non-parties had an
interest in the related litigation or were fornmer parties who
were voluntarily dism ssed on the condition that they fulfil

certain discovery obligations. Plaintiffs distinguish cases



cited by Ceridian on other grounds, including that the non-
parties did not seek reinmbursenent of attorneys’ fees, the non-
parties were produci ng di scovery pursuant to a subpoena issued
froma court in a foreign jurisdiction, the novant party had
entered into a formal nenorandum of understandi ng agreeing to
rei mburse the non-party for expenses and fees incurred in
produci ng responsi ve di scovery, the non-parties incurred mllions
of dollars in out-of-pocket costs in conplying with di scovery
demands, and the non-parties were asked to produce docunents
previously prepared for prior litigations, thereby raising
attorney-client and work-product issues. Pls.” Reply Mem, p. 5.
Plaintiffs argue that Ceridian adopts a nyopic view of
the Stipulation it signed when it was voluntarily dism ssed from
this case in an effort to “wiggle out” of its previously agreed-
upon production arrangenents. Plaintiffs point to the period of
time between March and | ate July 2008 when Ceridi an agreed
unconditionally to produce all responsive ESI on a rolling basis
and conpl ete production by August 8, 2008, only on July 21, 2008
Ceridian raised the prospect of sharing costs for processing the
ESI. On August 5, 2008, three days before the production date,
Ceridian first raised the issue of Plaintiffs’ conpensating
Ceridian for attorney-review costs. Pls.’” Reply Mem, p. 6.
Plaintiffs note that Ceridian did not present any evidence or

supporting docunentation to support its claimthat it incurred
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$100,000 to conmply with Plaintiffs’ subpoena. 1d.
B. Esti mated Costs and Progress Toward A Resol ution.

This Court ordered Ceridian to provide an estimate of
the costs involved in producing the requested ESI in this case.
As of January, 2009, the clainmed costs were $101,891.40, with the
antici pated projected costs ranging from $705, 390 to $990, 719. 60.
Plaintiffs responded to these estimtes by stating that the
i ncurred expenses were “w ldly excessive” and the anticipated
costs were “grossly inflated.”

Ceridian filed a Reply to Plaintiffs’ Response, stating
that Ceridian reviewed over 13 (B of data, and the ratio of the
time and high cost of reviewto the extrenely | ow yield of
rel evant materials caused Ceridian to seek limtations on the
scope of the search and a cost-sharing agreenent. In addition,
Ceridi an contended that Kroll Ontrack, their third-party vendor,
shoul d determ ne the nunber of docunents fromthe back-up tapes
requiring review.

Plaintiffs first objected to Ceridian’s Reply because
Ceridian did not seek |eave fromthe Court to Reply. However, in
an effort to nove the litigation along, Plaintiffs agreed
initially tolimt Ceridian’s discovery production obligations to
produci ng ESI fromthe back-up tapes of the five identified
custodi ans. To the extent that information is recovered fromthe

back-up tapes that provides a reasonable belief that additional

11



rel evant information may be in the data of the active databases
of the twenty-one custodians, Plaintiffs contend that they may
request additional searches on those twenty-one databases.
Plaintiffs contend that Ceridian remains obligated to pay for al
review costs as supported by the Joint Stipulation that expressly
mandat es that Ceridian should fulfill its discovery production
requirenents to the sane extent as if Ceridian were still a party
to this litigation.

Ceridian notes that backup data stored on the database
of Kroll Ontrack, its outside vendor, incurs a nonthly fee of
$8597.92 per nmonth. The database was originally created for an
unrelated matter which is resolved, and except for this
litigation, the database woul d be destroyed. The processing cost
of information contained on this database potentially relevant to
Plaintiffs’ production requests is $4,085. Ceridian contends
that Plaintiffs previously agreed in an email to pay the $4, 085
processi ng cost, and now Plaintiffs refuse to honor this
agreenent therefore Ceridian seeks an order requiring Plaintiffs
to pay the $4,085 processing cost or, in the alternative, an
order relieving Ceridian of any obligation to nmaintain the
dat abase.

Plaintiffs contend that they have offered to pay $4, 085
for processing certain docunents, which is the amount Ceridi an

represented it would cost to produce .tiff imges for docunents

12



fromfive Ceridian custodi ans, John Ei ckenhoff, Loren G oss, Ron
Turner, Gary Nelson and Craig Manson. Plaintiffs contend that
after they confirmed their willingness to pay the $4,085 and
Ceri di an began processing the docunents, counsel for Ceridian
sent Plaintiffs an invoice/ paperwork fromKroll Ontrack which was
a proposed contract with Kroll Ontrack consisting of a detailed
statenment of work and Kroll's pricing structure for discovery-
related tasks. Plaintiffs refused to sign the invoice because it
did not specifically set forth the anount that Plaintiffs were
obligated to pay, and it sought to inpose inproper, far-reaching
obligations on Plaintiffs.

Ceridi an responded that it does not intend to destroy
any of its ESI docunents including those on the database at
i ssue, but it would be expensive and tinme-consum ng for any
information currently on that database to be retrieved in any
usabl e format other than fromthat database. Ceridian maintains
that, as a non-party, they are under no obligation to maintain
t he dat abase at $8000 per nonth, there is no business reason for
mai nt ai ni ng the dat abase, and taking down the database does not
destroy the docunents, it makes their retrieval nore costly and
burdensone. Ceridian maintains that Plaintiffs should bear the
mont hly cost of the database if it is to their benefit to
facilitate further inquiries. Moreover, Ceridian notes that

Plaintiffs filed a notion to anend their Conplaint to add

13



Ceridian as a Defendant, which is an inproper maneuver to shift
the costs for responding to Plaintiffs’ discovery requests.
I'1. DI SCUSSI ON.

Judge Gardner’s recent decisions regardi ng the pendi ng
notions now allow this Court to render decision on the pending
notion to conpel.

During an April 27, 2009 tel ephone conference with
counsel for the Plaintiffs and Ceridian, the parties agreed to
i nvestigate ot her avenues of storage and copyi ng of the subject
Ceridian database. During a May 1, 2009 tel ephone conference,
Plaintiffs’ counsel stated that, follow ng the April 27, 2009
t el ephone conference, Plaintiffs do not perceive that they wll
obtain any additional ESI information if they pay $4085 to Krol
Ontrack to create a separate database and then after Ceridian
reviews it for privilege, Plaintiffs will still have no docunents
because Plaintiffs wll be required to pay for the review of the
docunents and .08¢ per page. Ceridian s counsel stated that the
antici pated costs depend on the nunber of docunents resulting
from.tiffing the database and running the search terns and then
Ceridian returns to the Court with the estimted costs of review

M. Joel Bothof, an el ectronic evidence consultant of
Kroll Ontrack in Eden Prairie, Mnnesota, was joined onto the
conference call for a short period of time on May 1, 2009.

According to M. Bothof, copying the .tiffed Ceridi an dat abase

14



into a second database is the | east expensive option to provide a
sear chabl e database for this case and keep the prior Ceridian
litigation matter intact because the existing database fromprior
litigation also contains work product attached to the docunents.
The present format of the docunents on the existing Ceridian

dat abase is native, .tiffed, searchable text and proprietary.
According to M. Bothof, when the database is .tiffed, the
nmetadata i s not scrubbed.

M. Bothof reported that the cost for docunent
producti on depends on the nunber of docunents produced through
searching with agreed-upon search terns. The nonthly hosting fee
for a new database created from copying the existing database
into a new database is $854 per nonth on a per page rate. Wen
asked the estimated cost if every docunent on the existing
dat abase cones up with search terns, M. Bothof stated that the
| east expensive way to produce those docunents would be to .tiff
themto a third database, which would incur costs of .08¢ per
page for a total of $17,334 plus shipping pass-through costs. It
is estimated that it will take less than 10 days .tiff the
dat abase and run the search terns.

The 2006 Anendnments to Federal Rule of G vil Procedure
45 note that Rule 45(c)(1) directs that a party serving a
subpoena “shall take reasonable steps to avoid inposing undue

burden or expense on a person subject to the subpoena” and Rul e
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45(c)(2)(B) permts the person served with the subpoena to object
to it and directs that an order requiring conpliance “shal

protect a person who is neither a party not a party’'s officer
fromsignificant expense resulting fronf conpliance. 1In this
case, Ceridian is currently a non-party, although Judge Gardner
has given Plaintiffs leave until April 7, 2010 to anend their
consol i dat ed Second Anended Conplaint. Due to Plaintiffs’ filing
t he 2009 case against Ceridian, it is likely that Plaintiffs wll
anend their Conplaint to include Ceridian as a Def endant.
Nonet hel ess, Ceridian is currently a non-party in this action and
thus, is entitled to protection against undue inpositions. Both
Plaintiffs and Ceridi an have been cooperative in working with
each other and this Court in attenpting to reach a conprom se on
this issue.

It appears to this Court that the nost efficient way of
acconpl i shing conpliance with Plaintiffs’ ESI subpoena can be
acconplished by Kroll Ontrack’ s creation of a separate database
conprised of the .tiffed i mages of docunents from back-up tapes
of Ceridian’s four custodians.® Ceridian has satisfied its
burden of show ng that the requested discovery is not reasonably
accessible and the information requested is on marginally
accessi bl e nedia, the back-up tapes. Pursuant to Plaintiffs’

prior agreenent, Plaintiffs shall pay $4,085 to Kroll Ontrack as

8 The parties previously agreed to excise Ceridian’s general counsel
from the custodi ans.
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an initial start-up fee, but Ceridian shall execute any paperwork
required by Kroll Ontrack for this processing because the
dat abase shall be created from Ceridian’s exi sting database, and
it is created pursuant to Ceridian’s duty to conply with the
Plaintiffs subpoena.

Sone cost-shifting is appropriate in this case pursuant

to Zubul ake v. UBS Warburg LLC 217 F.R D. 309 (S.D.N. Y. 2003),

because the data at issue in this case is kept in an inaccessible
format, i.e., back-up tapes, sone of the costs involved in
producing this data will be shared by Plaintiffs and Ceri di an.
There is a seven-factor test for determ ning whether the costs
should shift: (1) the extent to which the request is specifically
tailored to discover the relevant information; (2) the
availability of such information from other sources; (3) the
total cost of production, conpared to the anount in controversy;
(4) the total cost of production, conpared to the resources
avail able to each party; (5) the relative ability of each party
to control costs and its incentive to do so; (6) the inportance
of the issues at stake in the litigation; and (7) the relative
benefits to the parties of obtaining the information. 1d. at
322.

Both the Plaintiffs and Ceridi an have worked to narrow
the focus of the search of the four back-up tapes to use search

terms that may lead to the discovery of relevant information
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Such information is unavailable from other sources, and both
Plaintiffs and Ceridian have a high incentive to control the
costs of this litigation, particularly Ceridian because it is not
currently a party to the litigation. Obtaining the information
sought may be hel pful to the ultimate resol ution of this case.
The Plaintiffs have filed ancillary actions around the country in
attenpts to obtain information from other sources that may be
contained within Ceridian’s data. Qbtaining this information may
help the Plaintiffs in their pursuit of this antitrust action,
and it may be helpful to Ceridian to defend its interests,
dependi ng on whether Plaintiffs re-plead Ceridian as a Def endant
inthis suit.

Accordingly, Ceridian shall direct Kroll Ontrack to
create a separate database conprised of the .tiffed i mages of
docunents fromthe four custodians, and Plaintiffs and Ceridian
are each 50%responsible for the cost to create the separate
dat abase, estimated by M. Joel Bothof of Kroll Ontrack to be
approximately $17,334 + shippi ng pass-through costs. Both
Plaintiffs and Ceridian shall each pay their respective fifty
percent share of the fee for the database creation directly to
Kroll Ontrack. Ceridian shall have Kroll Ontrack execute a
search of the new database using previously agreed-upon search
terms, and counsel for Ceridian shall conduct a privilege review

of the docunents resulting fromKroll Ontrack’s database search
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Ceridian shall bear the costs of this privilege review of its own
docunents. Thereafter, Ceridian shall produce to Plaintiffs the
responsi ve docunents and a detailed privilege |og for any
docunents wi thheld on the basis of privilege.

The creation of the database, searching and docunent
review and production shall take place over the next sixty days,
and the Court will schedule a conference with counsel for
Plaintiffs and Ceridian at the expiration of that sixty day
period to ascertain the status of discovery.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI VERSAL DELAWARE, |INC., et al., ; ClVIL ACTI ON
on behal f of thenselves and all )
others simlarly situated,

Pl aintiffs,
v. : No. 07-1078
COVDATA CORPORATI ON, et al .,
Def endant s.
ORDER

AND NOW this 31st day of March, 2010, upon
consideration of the Plaintiffs’ Mtion to Conpel Third Party,
Ceridian Corporation (“Ceridian”), to Conply Wth Subpoena and
Produce Responsive Electronically Stored Information
(“ESI”) (Docket No. 90), Ceridian’s Response to the Mdtion (Dkt.
No. 98), Plaintiffs’ Reply Menorandum of Law (Dkt. No. 106),
Ceridian’s Estimate and Summary of Incurred and Anti ci pated
D scovery- Rel ated Expenses (Dkt. No. 111), and Plaintiffs’ Reply
Brief in Further Support of their Mtion to Conpel and in
Response to Ceridian’s Submtted Cost Summary (Dkt. No. 114), and
for the reasons set forth in the acconpanyi ng Menorandum

T IS ORDERED that Plaintiffs’ Mtion is GRANTED

T IS FURTHER ORDERED that Plaintiffs and Ceridi an

shal | acconplish the follow ng actions within sixty (60) days



followng this Order:

1. Plaintiffs shall pay $4,085 to Kroll Ontrack for
processing the .tiff inmages from back-up tapes of Ceridian’s four
custodi ans.* Ceridian shall execute any paperwork required by
Kroll Ontrack for this processing;

2. Ceridian shall direct Kroll Ontrack to create a
separ at e dat abase conprised of the .tiffed i mages of docunents
fromthe four custodians;

3. Plaintiffs and Ceridian are each 50% responsi bl e
for the cost to create the separate database, estimted by M.
Joel Bothof of Kroll Ontrack to be approximtely $17,334 +
shi ppi ng pass-through costs, and paynent shall be nade directly
to Kroll Ontrack for this database;

4. Kroll Ontrack shall execute a search of the new
dat abase using previously agreed-upon search terns, and ;

5. Counsel for Ceridian shall conduct a privilege
review of the docunents resulting fromKroll Ontrack’s database
search, and Ceridian shall solely bear the costs of this
privil ege review,

6. Ceridian shall produce to Plaintiffs the
responsi ve docunents and a detailed privilege |log for any

docunents wi thheld on the basis of privilege.

4 The parties previously agreed to excise Ceridian’s general counsel
from the custodi ans.



| T 1S FURTHER ORDERED t hat counsel for Plaintiffs and
Ceridian shall provide a status report to the Court of their
progress in acconplishing this first step of docunent production

sixty (60) days follow ng this Oder.

BY THE COURT:

/s/ Henry S. Perkin

HENRY S. PERKI N
UNI TED STATES MAGQ STRATE JUDGE



