IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COZEN O CONNOR, P.C. ) ClVIL ACTI ON
V. :
RI CHARD S. FI SCHBEI N : NO. 09-4931
VEMORANDUM
Dal zel I, J. March 16, 2010

Plaintiff law firm Cozen O Connor, P.C ("Cozen"),
filed this breach of contract action against forner partner
Ri chard Fi schbein ("Fischbein") for allegedly failing to repay
$250,000 in loans that the firmmade to himwhile he was with
Cozen. Fischbein noves to dism ss Cozen's conplaint for |ack of
personal jurisdiction and/or inproper venue, or, alternatively,
to transfer the case to the Southern District of New York. For
t he reasons set forth below, we will grant defendant's notion in
part, deny it in part, and transfer this action to the Southern

District of New York.

Fact ual Backqgr ound

On or about March 21, 2005, defendant Fischbein becane a
"Seni or Menber" of Cozen, a Pennsyl vani a prof essional
corporation, pursuant to the terns of a March 15, 2005 enpl oynent
agreenment (the "Agreenent"), which was negotiated in

Pennsyl vania.* Conpl. at § 5. Fischbein was to work in the

'Fi schbein disputes this fact in his affidavit, which he
submtted with his notion to dismss. Fischbein avers that al
of the negotiations and di scussions wth Cozen regarding the
enpl oyment agreenent took place in New York. Affidavit of
Richard S. Fischbein in Support of Mdt. to Dismss (“Fischbein
Reply Affidavit”) at § 20. Fischbein also avers that he signed



Busi ness Litigation Departnent of the firms "soon to be opened
of fice" at the 909 Third Avenue address in New York City where
Fi schbein's former |aw office was. Mot. to Dism ss Ex. B at 1.
During Fischbein's first two fiscal years of
enpl oyment, Cozen agreed to extend loans to himup to $500, 000
subject to the terns set forth in the Agreenent. Conpl. at § 7.
In each of Fischbein's first two years at the firm Cozen could
loan himup to $250, 000, as he requested. Conpl. at ¥ 8. Under
the Agreenent, Fischbein would either repay the | oan through a
setof f agai nst any performance bonuses he earned in the year in
whi ch Cozen I ent himnoney, or, if the amount of his perfornmance
bonuses did not repay the loan in full, then the unpaid bal ance
woul d becone a three-year termloan. The three-year terml oan
woul d be payable in thirty-six equal nonthly install nments,
together with interest on the unpaid balance at the prine rate,
as published on the first business day of each nonth in The Wl

Street Journal, accruing fromthe date the [ oan woul d have been

repaid out of Fischbein's performnce bonus for that year. Conpl.
at 1 9.

During 2005, his first year at Cozen, Fischbein borrowed
$250,000 fromthe firm Conpl. at T 10. Fischbein requested

"draws" of $50,000 as personal |oans under the Agreenent on My

the contract in New York. Id. at f 22. Cozen does not dispute
this. Cozen also agrees that Stephen Cozen travel ed to New York
“a nunber of tinmes during the process of finalizing the terms of
the Agreenent.” Pl. Mem of Lawin Opp. To Mot. to Dismss, Ex.
2, Declaration of Stephen A. Cozen at { 5.
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3, June 1, July 13, August 11, and Septenber 12, 2005. Conpl. at
q9 11, 13, 15, 17, 19. On May 4, June 6, July 20, August 15, and
Sept enber 16, 2005 Cozen issued $50, 000 checks to Fi schbein,
whi ch Fi schbein cashed and accepted. Conpl. at 9T 12, 14, 16,
18, 20.

On June 2 of the follow ng year, Cozen term nated
Fi schbein's enploynent with the firm Conpl. at § 21. On August
31, 2006, Cozen notified Fischbein that since no perfornmance
bonus was due to him the |loan -- which at that point totalled
$250,000 in principal -- was due to be repaid in thirty-six
installments with the first installnment due by July 1, 2006.
Conpl . at 1Y 22-23. Fischbein never paid that, or any other,
install ment on the loan. Conpl. at Y 25, 27. The outstanding
bal ance on the | oan, including principal and interest as of
Cctober 1, 2009, was $313,873.33. Conpl. at T 31. Cozen all eges
breach of contract against Fischbein. Conpl. at T 32-37.

1. Anal ysi s

As noted, Fischbein noves to dism ss Cozen's claim
pursuant to Fed. R Cv. P. 12(b)(2) and (3) or, in the
alternative, to transfer this action to the Southern D strict of

New York pursuant to 28 U.S.C. § 1404.

A. Per sonal Jurisdiction

Pursuant to Rule 12(b)(2), once a defendant has raised a
jurisdictional defense, the plaintiff bears the burden of

denmonstrating a prinma facie case that defendant has sufficient
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contacts with the forumstate to establish personal jurisdiction.

North Penn Gas v. Corning Natural Gas Corp., 897 F.2d 687, 689

(3d Gir. 1990). "The plaintiff nust sustain its burden of proof
t hrough sworn affidavits or other conpetent evidence." 1d.
(internal quotation marks omtted). A court "review ng a notion
to dismss a case for lack of in personam jurisdiction nust

accept all of the plaintiff's allegations as true and construe

di sputed facts in favor of the plaintiff." Carteret Sav. Bank,

FA v. Shushan, 954 F.2d 141, 142 n.1 (3d Gr. 1992), see also

Pi nker v. Roche Holdings Ltd., 292 F.3d 361, 368 (3d Cr. 2002).

A plaintiff may not rely on bare pleadi ngs, however, but nust

respond with actual proof once the notion is made. Patterson v.

Fed. Bureau of Investigation, 893 F.2d 595, 603-4 (3d Gr. 1990).

Rule 4(e) of the Federal Rules of G vil Procedure
authorizes a district court to exercise personal jurisdiction
over a non-resident defendant to the extent allowed by the
| ong-arm statute of the state in which the court sits. Pr ovi dent

Nat'l Bank v. Cal. Fed. Sav. and Loan Ass'n, 819 F.2d 434, 436

(3d Gr. 1987). Pennsylvania's |long-arm statute establishes
personal jurisdiction over a non-resident defendant to the
full est extent the Due Process C ause of the Fourteenth Amendnent

allows. Remck v. Manfredy, 238 F.3d 248, 255 (3d Gr. 2001).

Personal jurisdiction may exi st under either general
jurisdiction or specific jurisdiction. GCeneral jurisdiction
exi sts where a defendant has had "continuous and systematic"

contacts with the forum state. Hel i copt er os Naci onal es de
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Colunbia, S.A v. Hall, 466 U. S. 408, 416 (1984). Specific

jurisdiction exists where the plaintiff's cause of action arises
out of the defendant's contact with the forumstate such that the
def endant "shoul d reasonably anticipate being haled into court™

in that forum Wrld-Wde Vol kswagen Corp. v. Wodson, 444 U. S.

286, 297 (1980).
The constitutionality test for specific jurisdiction has
two parts. First, the defendant nust have had constitutionally

sufficient "mni numcontacts" with the forumstate. Burger King

Corp. v. Rudzewi cz, 471 U S. 462, 474 (1985). Second, exercising

jurisdiction nust also conport with “traditional notions of fair

pl ay and substantial justice.” 1Int'l Shoe Co. v. Washington, 326

U S 310, 316 (1945). Satisfaction of the first prong depends on
whet her the defendant has "purposefully avail[ed] [hinself] of
the privilege of conducting activities within the forum State,
thus invoking the benefits and protections of its laws." Burger

King, 471 U.S. at 475 (quoting Hanson v. Denckla, 357 U S. 235,

253 (1958)). "Due process does not require a defendant's
physi cal presence in the forum before personal jurisdictionis

exercised." Gand Entertai nnent Goup, Ltd. v. Star Mdi a Sal es,

Inc., 988 F.2d 476, 482 (3d Cir. 1993).

In determ ning whether a court in Pennsylvania has
specific jurisdiction over a defendant for a breach of contract
claim a court nust consider "the totality of the circunstances,
i ncluding the |ocation and character of the contract

negotiations, the terns of the contract, and the parties' actual
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course of dealing.” Remck, 238 F.3d at 256. Qur Court of
Appeal s has stated that it takes a "highly realistic" approach to

anal yzing m ni num contacts, and that it looks to, "inter alia,

prior negotiations and contenpl ated future consequences, al ong

with the terns of the contract...." Gand Entertai nment G oup,

Ltd. v. Star Media Sales, Inc., 988 F.2d 476, 482 (3d Cr.

1993) (internal quotation marks and citations omtted)(citing

Mel | on Bank (East) PSFS, National Association v. Farino, 960 F.2d

1217 (3d Cir. 1992)).

Fi schbei n argues that we do not have persona
jurisdiction over himbecause he is a resident of the State of
New Yor k, does not do business in Pennsylvania, does not maintain
an office in Pennsylvania, and does not own any property in
Pennsyl vania. Fischbein Reply Affidavit at 1 3-4, 6, 26.

In its response to the notion to dism ss, Cozen argues
that we have both specific and general jurisdiction over
Fi schbein. As proof that we have specific jurisdiction over
Fi schbein, Cozen submts with its response the declarations of
St ephen A. Cozen, one of the primary representatives of Cozen
i nvolved in negotiating the Agreenent with Fischbein, and Thomas
A. Decker, the Chief Executive Oficer of Cozen, who were both
involved in the 2009 negotiations with Fischbein to arrange the
terns of the repaynent of the |oan set forth in the Agreenent.
Pl.'"s Mm of Lawin Opp. to Def.'s Mot. to Dismss, Ex. 2, 3.
M. Cozen decl ared, under penalty of perjury, that he had many

di scussi ons by phone, email and in person with Fischbein
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regarding the ternms of Fischbein' s enploynent and the terns of
the loan, all in Philadelphia. Pl.'s Mem of Lawin Qpp. to
Def.'s Mot. to Dismss, Ex. 2 at 1 5. M. Cozen also reported
that the negotiations of the "terns relating to the I oan
advances, along with the other economc terns of M. Fischbein's
enpl oynent, were conducted in part, in Philadel phia by ne and
ot hers, when M. Fischbein was physically present in Philadel phia
in or about January and/or February of 2005." Id. at 1 7. 1In
addition, M. Cozen declares that he personally net with
Fi schbein at the Four Seasons Hotel in Philadel phia, and that at
that neeting “Fischbein acknow edged that he owed Cozen over
$250, 000, plus interest.” [Id. at T 8.

M . Decker declares that Fischbein had nultiple
t el ephone conversations, and exchanged letters and emails with
hi m and ot her Cozen representatives in Philadelphia. Pl.'s Mem
of Lawin Opp. to Def.'s Mot. to Dismss, Ex. 3 at 15 M.
Decker submts that M. Fischbein called himat his office in
Phi | adel phia on July 9, 2009 "to conplain that the negotiation of
the terns of a conprom se were not favorable enough to him.."
Id. at § 7; Ex. Ato Ex. 3.

W find that Fischbein had sufficient mninmmcontacts
wi th Phil adel phia and thus with this forum He directed to
Phi | adel phia at least five letters (Conpl. Ex. B, Ex. D, Ex. F,
Ex. H, Ex. J) and one phone call (Decl. O Thomas A. Decker at 1
7). Those contacts were directly related to the subject of this

litigation -- first, to obtain the |oans pursuant to the
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Agreenent, and second to discuss the | oans and a nore favorable
arrangenent in which to repay them The alleged breach was
certainly part of the "contenplated future consequences” both
parties considered upon entering into the Agreenent. |ndeed, as
Fi schbein hinself clains, "[p]laintiff's breach of contract claim
directly arises out of this [enploynent] Agreenent.” Mem of Law
in Support of Def.'s Mot. to Dismss at 10. Thus, Fischbein has
deli berately and personally directed significant activities
toward this venue. This action arises directly out of the
contacts at issue here. "Wuere the contacts eval uated are those
that give rise to the litigation, even one contact with the forum
may be enough to justify jurisdiction as long as the other

criteria are net." Gand Entertai nnent Goup, Ltd. v. Star Mdia

Sales, Inc., 988 F.2d 476, 483 (3d Cir. 1993)(citing Burger King,
471 U. S. at 477).

To deci de the second prong of the specific jurisdiction
test, courts may consider a variety of factors such as the burden
on defendant, the interests of the forumstate, plaintiff's
interest in obtaining relief, and the interstate judicial
system s interest in obtaining the nost efficient resolution of
controversies. |1d. However, "the burden on a defendant who
w shes to show an absence of fairness or |ack of substanti al
justice is heavy. Once the plaintiff has made out a prinma facie
case of mninmum contacts...the defendant nust present a
conpel ling case that the presence of sone other considerations

woul d render jurisdiction unreasonable.” 1d. (internal quotation
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mar ks omtted).

In Fischbein's affidavit, which he submtted with his
notion to dismss, he avers that “[i]t would be both a financial,
personal and professional hardship for ne to have to defend this
action in Pennsylvania.” Fischbein Reply Affidavit at § 27. He
argues in his reply brief that the advances were to be repaid for
services rendered in New York, all of the work perforned under
the contract occurred in New York, and New York has the greatest
interest in protecting its citizens and in adjudicating this
action. Reply Mem of Law In Further Support of Defendant’s Mot.
to Dismss, at 7. This argunent does not persuade us with regard
to jurisdiction -- it is clear that we do have personal
jurisdiction over Fischbein -- but we find it persuasive with
regard to venue, which we will discuss in the next section.

Because we find that we have specific jurisdiction over
t he defendant, we need not address whether we have general
jurisdiction over himas well. W wll deny the notion to

dism ss the conplaint pursuant to Fed. R Cv. P. 12(b)(2).

B. Venue
Fi schbei n noves to dism ss the case pursuant to Fed. R
Cv. P. 12(b)(3) for inproper venue or, alternatively, to
transfer the case pursuant to 28 U S.C. § 1404.
For diversity jurisdiction actions, 28 U S.C. § 1391(a)
dictates that venue is proper in "(1) a judicial district where

any defendant resides, if all defendants reside in the sane



State, (2) a judicial district in which a substantial part of the
events or om ssions giving rise to the claimoccurred...(3) a
judicial district in which any defendant is subject to personal
jurisdiction at the tinme the action is conmenced, if there is no
district in which the action nay ot herw se be brought.” In
deciding a notion to dism ss under Fed. R GCv. P. 12(b)(3), the

burden is on the defendant to show that venue is inproper. ers

v. Anerican Dental Ass'n, 695 F.2d 716, 724 (3d Cr. 1982).

W resolved the factual dispute of whether Fischbein
nmet with Cozen in Phil adel phia on one or nore occasions in favor
of Cozen. Thus, we find that at |east one of the events rel ated
to this action happened in Pennsylvania, and therefore we
di sagree with Fischbein that the matter should be di sm ssed under
Rul e 12(b)(3). But although venue lies in this district as well
as in the Southern District of New York, we agree with Fischbein
that venue is better in New York because nost of the events or
om ssions occurred there. |Indeed, Cozen not only hired Fischbein
to performservices in New York, but took over Fischbein's fornmer
| aw office suite on Third Avenue. Fischbein signed the Agreenent
in New York and rendered his services in that Cty. Fischbein
al l egedly breached the contract in New York. While Fischbein had
sufficient contacts with Pennsylvania to confer personal
jurisdiction in this district, the fact remains that nuch of this
drama did not happen in this district but did in the Southern
District of New York.

Under 8 1404(a), "[f]or the convenience of parties and
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W tnesses, in the interest of justice, a district court nmay
transfer any civil action to any other district or division where
it mght have been brought." To transfer the case under 28
US C 8 1404(a), we are not Iimted to considering the factors
enunerated in 8 1404(a), but “should consider all rel evant
factors to determ ne whether on balance the litigation would nore

conveniently proceed and the interests of justice be better

served by transfer,” Baez v. Prison Health Services, Inc., No.
06- 4923, 2009 W. 2776535, at *3 (E.D. Pa. Aug. 27, 2009) (Shapiro,
J.)(citing Junmara v. State Farmlns. Co., 55 F.3d 873, 879 (3d

Cr. 1995)).

We bal ance the Jumara factors by first noting that
Cozen prefers this forum but Fischbein prefers the Southern
District of New York. The claimindubitably arose in New YorKk.
Cozen maintains two offices in New York City, leading us to
conclude that litigating this action in New York will not
i nconveni ence Cozen.? By contrast, Fischbein nmaintains no
offices in Pennsylvania, so it certainly will be inconvenient for
himto litigate here. Wtnesses wll have no troubl e appearing
in either forum and books and records can readily be produced in

both. New York has the greater interest in regulating contracts

“Cozen's Downtown office at 45 Broadway is |ess than two
mles fromthe Foley Square Courthouse, a six mnute cab ride or
a fifteen mnute wal k. See http://mps. googl e. com
maps?hl =en&t ab=wl . Interestingly, the walk to this Courthouse
t akes el even m nutes | onger from Cozen's 1900 Market Street
office than the wal k from 45 Broadway to the Fol ey Square
Court house. See http://mps. googl e. com maps?hl =en&t ab=wl .
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executed, performed, and allegedly breached in New York. Taken
toget her, the bal ance of convenience and justice tips in favor of
New Yor k.

In sum while we do not lightly disturb a plaintiff’s
choi ce of venue, the links to this district here are tenuous at
best. W will therefore deny Fischbein's notion to dismss the
action pursuant to Fed. R Cv. P. 12(b)(3), but wll grant his
notion to transfer the action to the Southern District of New

York pursuant to 8 1404(a).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COZEN O CONNOR, P. C. ) CVIL ACTI ON
V. :
Rl CHARD S. FI SCHBEI N : NO. 09-4931
ORDER

AND NOW this 16th day of March, 2010, upon
consi deration of the conplaint (docket entry # 1), defendant’s
notion to dism ss pursuant to F.R C. P. 12(b)(2) and 12(b)(3) or,
in the alternative, to transfer venue pursuant to 28 U S.C. §
1404 (docket entry # 7), plaintiff’s response thereto (docket
entry # 13), and defendant’s notion for leave to file a reply
brief (docket entry # 18), it is hereby ORDERED that:

1. Def endant’s notion for |eave to file a reply brief
(docket entry # 18) is GRANTED,

2. The Cerk of Court shall DOCKET defendant’s reply
brief, which is attached to his notion for leave to file a reply
brief as Exhibit A;

3. Def endant’s notion to dism ss (docket entry # 7)

i s GRANTED I N PART and DEN ED I N PART,;

4, Def endant’s notion to dism ss the conpl ai nt
pursuant to Fed. R Cv. P. 12(b)(2) and (12)(b)(3) is DEN ED,

5. Def endant’s notion to transfer this action to the
Sout hern District of New York is GRANTED,

6. The Cerk of Court shall TRANSFER this matter and

all case papers to the Southern District of New York; and
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7. The Cerk of Court shall CLOSE this matter

statistically.

BY THE COURT:

__\s\Stewart Dal zel |
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