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| NTRODUCTI ON

This is a case of alleged enpl oynent discrimnation
based on a theory of hostile work environnment and retaliation.

Plaintiff, Eva Carattini (“Carattini”) was a client
care worker. Defendant Wods Services, Inc. (“Wods”), is a not-
for-profit residential services facility providing 24-hour care,
education and training to children and adults with various types
of disabilities. Plaintiff was enpl oyed by Wods from April 2007
to Septenber 28, 2007. Before the Court is Wods’ notion for
summary judgnent. For the reasons that follow, the notion for
sumary judgnent will be granted.
1. BACKGROUND

The crucial events around which the | awsuit revol ves



occurred over a period of six days.! During the six day period,

! Carattini alleges that beginning in June 2007, until
the tinme of her resignation, she was subjected to inappropriate
sexual comments and conduct by her co-worker Ned Bangura
(“Bangura”). Plaintiff admts that she did not report any of
these incidents to her supervisor or to Human Resources. (Def.’s
SOF at 1 39(a)-(k); Pl.’s SOF at f 39(a)-(k).) Because she did
not report any of these incidents to Wods' managenent, and there
is no evidence on the record that Wods managenent was aware of
the all eged harassnent, these incidents are not cogni zable as a
basis for gender based discrimnation or sexual harassnent. See
Hi tchens v. Mntgonery County, 278 Fed. Appx. 233 (3d Cr
2008) (non- precedenti al opinion) (judgnment for enployer affirnmed
in co-worker harassnent case where the plaintiff conceded that
she never reported the harassnent to her enpl oyer, even though
she had know edge of its harassnment policy and reporting
procedure); Amati v. U S. Steel Corp., No.04-1442, 2007 W
3246850, at *19 (WD. Pa. Nov. 2, 2007), aff’d 304 Fed. Appx.
131, 134 (3d Cir. 2008) (sumrary judgnment affirmed where
enpl oyer, in a case of co-worker harassnment, was not inforned by
the plaintiff that a coll eague asked her about sexual encounters
and fantasies, told her that she was sexy and vol uptuous, stared
at her breasts, asked her to have an affair, rubbed the inside of
her thigh, grabbed her breasts, tried to kiss her and exposed
hinself to her); Hodson v. Al pine Manor, Inc., 512 F. Supp. 2d
373, 383, 388 (WD. Pa. 2007) (summary judgnent to enpl oyer on
cl ai m of co-worker harassnent where the plaintiff never
conpl ai ned to enpl oyer and she had been trai ned on corporate
policies about sexual harassnment; Valenti v. Triangle G rcuits of
Pittsburgh, Ins., 419 F. Supp. 2d 701, 708 (WD. Pa. 2005)
(summary judgnment for enployer where plaintiff endured verbal
harassnment for four nonths before reporting harassnent and then
resi gned rather than cooperate with investigation).

The one incident involving Plaintiff’s co-worker,
Nat hani el Bueale (“Bueale”) that Plaintiff reported, in early
Sept enber 2007, Bueal e al |l egedly approached her from behind,
gr abbed her around her waist, picked her up off her feet and
rubbed agai nst her body. This incident is neither severe nor
pervasi ve (having occurred only once) in order to qualify as the
basis for a sexual harassnent claimbased on a hostile work
envi ronnent. See Shranban v. Aetna, 115 Fed. Appx. 578, 580 (3d
Cir. 2004) (non-precedential opinion) (summary judgnent for
Def endant affirmed on plaintiff’s clainms that supervisor
repeat edly nmade of fensive comments about her life, clothes,
appearance and i nappropriately touched her under the guise of
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Plaintiff was allegedly harassed by a co-worker and i medi ately
reported the incident to her supervisor, was interviewed tw ce by
Whods’ managenent, filed two EEOC conplaints and a police report,
was allegedly retaliated agai nst by Wods and | eft Wods’
enpl oynment. Because the events at issue occurred over such a
narrow w ndow of tine, and sonme of the events overlap, an
under st andi ng of the undi sputed chronol ogy is hel pful.

A. Day 1. Sunday - Septenber 23, 2007

Plaintiff clainms that Ned Bangura, a co-worker, grabbed
her breasts and vagina while both were working in a |laundry room
Plaintiff also clainms that she screaned and exited the |aundry
roomto go to a patient’s room but that Bangura foll owed her and
continued to harass her.

Plaintiff contacted her supervisor, Abdullah Kanneh
(“Kanneh”), and reveal ed the incident around 9:00 P.M Kanneh
told Carattini to report the incident to Wods’ Human Resources
Depart nent .

B. Day 2: Monday - Septenber 24, 2007
Carattini was not scheduled to work on that day. She

met wwth Allegra Gant (“Grant”), a manager in Wods Human

exchangi ng paperwork); Brown v. Sunoco Logistics Partners, L.P.
No. 05-2262, 2006 W. 1308295 (E.D. Pa. May 10, 2005) (sunmmary

j udgment granted for enployer on plaintiff’s claimthat coll eague
repeatedly | ooked at her chest, rubbed her shoul der and patted
her back). Plaintiff discussed the Bueale incident with Allegra
Grant on Septenber 24, 2007. According to Carattini, Bueal e was
never disciplined for this incident.
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Resources Departnment. G ant obtained a witten statenent from
Carattini describing the events of Septenber 23, 2007.
C. Day 3: Tuesday - Septenber 25, 2007
Carattini was not scheduled to work on this day.
Plaintiff signed her first EEOCC charge all egi ng harassnent based
on the events of Septenber 23, 2007.
D. Day 4. Wdnesday - Septenber 26, 2007
Carattini nmet again with G ant, answered additional
guestions and signed an additional statenment regarding the
Septenber 23, 2007, incident. On this sane day, Wods changed
Plaintiff’s work assignnment to an assignnment that would separate
her from Bangur a.

Carattini clainms that when she appeared at two ot her
bui | di ngs on the canpus where she had been re-assi gned, she was
told by persons in charge that there were no positions avail able
to her in these buil dings.

Also on this date, Plaintiff filed a police report
regardi ng the Bangura incident on Septenber 23, 2007.
E. Day 5. Thursday - Septenber 27, 2007
Grant interviewed Bangura to obtain his statenent.
Bangura denied the allegations. Gant began interview ng other
W tnesses to investigate Carattini’s allegations. Plaintiff was
scheduled to work on this day, but called out and did not cone to
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G Day 6: Friday - Septenber 28

Plaintiff was scheduled to work and nmet with G ant
early in the day. Plaintiff clains that when she cane to see
Grant, Bangura was also there. Plaintiff clainms there was no
security for her and at that nonent she becane unconfortabl e,
nervous, stressed, anxious, feared for her safety and was unabl e
to concentrate on her work-rel ated assi gnnents.

Carattini |eft Wods prem ses and resi gned her
position.? Also on this day, Plaintiff signed a second EEOCC
charge alleging retaliation

At sonme point on Septenber 28, 2007, Carattini was
offered the seven to three shift in an all female building, where
nmen are not permtted to work.?

* * *

Distilled to its essence, Plaintiff’s claim of
discrimnation is based on the Septenber 23, 2007, incident with
Bangura. Plaintiff’s retaliation claimis based on the |ack of

work for her at the other buildings on Septenber 26, 2007 and

2 The parties dispute if Plaintiff actually resigned on

Septenber 28, 2007 or a few days |later on Cctober 4, 2007.
Viewi ng all evidence in the light nost favorable to the
Plaintiff, the Court will assune Plaintiff resigned on Septenber
28, 2007.

3 “I was offered the seven to three after | had requested
to — after | requested several tinmes | was offered that position
because of the event that happened, that took place.” (Pl.’s Dep
at 122:21-25.) Plaintiff also admtted she did not accept the
transfer to the seven to three shift. (Id. at 124:1-4.)
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purportedly when she ran into Bangura at G ant’s office on
Septenber 28, 2007. O the five days which el apsed between the
Sept enber 23, 2007, incident and Plaintiff’s resignation on
Sept enber 28, 2007, she only worked one full day. The record
indicates that Plaintiff was paid for her regular shifts during
the six day period in question.?
[11. MOTI ON FOR SUMVARY JUDGMVENT

Wods noves for sunmary judgnment on all clainms. It
argues that it cannot be held liable for any all eged harassnent
of Carattini because prior to Septenber 24, 2007, it was not on
notice of any alleged harassnent towards Carattini, that once it
| earned of Carattini’s conplaint it took adequate renedi al action
i mredi ately, including conducting a full investigation and

offered her a different work assignnent away fromthe all eged

4 Def endant Wbods clains that Carattini’s allegations of
harassnment have repeatedly changed. Defendant notes that at her
unenpl oynment hearing, for the first and only time, Carattini
cl ai mred that Bangura raped her, causing her to resign from Wods.
(Def.’s SOF at § 82; Ex. BB Unenpl oynent Conpensati on Board
Review transcript at 4.) Carattini denied making this statenment
at her deposition. However, in her briefs related to the instant
notion, she admtted making the statenment. (Def.’s SOF at  86;
Pl.”s SOF at § 86.) Also, Defendant notes that at the
unenpl oynent hearing Plaintiff stated she could not recal
specific events where Bangura harassed her, but |ater renenbered
such incidents during her March 2009 deposition. (Def.’s SOF at
83-85.)

Gven that at this the stage of the proceedings, the
evidence is viewed in the light nost favorable to the Plaintiff,
the Court will not consider, inits ruling on the notion for
summary judgnent, the Defendant’s assertion that Plaintiff’s
version of the events has changed over tine.
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harasser. Wods further argues that Carattini has failed to
produce evidence sufficient to support her claimof retaliation.
A. Summary Judgnent standard

Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnent as a matter of |law.”
Fed. R Cv. P. 56(c). A fact is “material” if its existence or

non-exi stence would affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the exi stence of that
fact. 1d. at 248-49. “In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘“the burden on the noving party may be di scharged by show ng-t hat
IS, pointing out to the district court-that there is an absence
of evidence to support the nonnoving party's case’ when the

nonnovi ng party bears the ultimate burden of proof.” Conoshenti

v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d G r. 2004)

(quoting Singletary v. Pa. Dept. of Corrections, 266 F.3d 186,
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192 n.2 (3d Gr. 2001)). Once the noving party has thus
di scharged its burden, the nonnoving party “may not rely nerely
on allegations or denials in its own pleading; rather, its
response nust-by affidavits or as otherwi se provided in [Rule
56] -set out specific facts show ng a genuine issue for trial.”
Fed. R Cv. P. 56(e)(2).
B. Count | - Hostile Work Environment?®

1. Hostile work environnment |egal standard

“Title VI1 of the Cvil R ghts Act of 1964 nakes it ‘an
unl awf ul enpl oynent practice for an enployer . . . to
di scrim nate agai nst any individual with respect to his
conpensation, termnms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or

national origin.” Harris v. Forklift Sys., Inc., 510 U S. 17, 21

(1993) (quoting 42 U. S.C. 8§ 2000e-2(a)(1)). “Wen the workpl ace
is pernmeated with discrimnatory intimdation, ridicule, and
insult, that is sufficiently severe or pervasive to alter the
conditions of the victims enploynent,” a hostile work
environment exists and Title VIl has been violated. [d. (internal
guotation and citation omtted).

To establish a hostile work environnent clai magai nst

Wbods under Title VII, Carattini nust establish the foll ow ng

> For purposes of analyzing this claim the Court views

the facts in the light nost favorable to the non-noving party,
Carattini.
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five elenments: “(1) [she] suffered intentional discrimnation
because of . . . her sex; (2) the discrimnation was pervasive or
[ severe];® (3) the discrimnation detrinmentally affected
[Carattini]; (4) the discrimnation would detrinentally affect a
reasonabl e person of the sanme sex in that position; and (5)

respondeat superior liability existed.” Andreoli v. Gates, 482

F.3d 631, 643 (3d Cr. 2007); Knabe v. Boury Corp., 114 F.3d 407,

410 (3d Gr. 1997).

Def endant contends that Plaintiff is unable to
establish the second and fifth prongs needed to sustain a hostile
wor k envi ronment .

2. Severe or pervasive prong

I n support of her claim Plaintiff points to the
Sept enber 23, 2007, incident where Bangura purportedly grabbed
her vagi na and breasts.

To satisfy the second prong of a hostile work
environnent claim "the harassnent nust be so severe or pervasive
that it alters the conditions of the victims enpl oynent and

creates an abusive environnent." Weston v. Pennsylvania, 251 F.3d

6 The Third Crcuit has “often stated that discrimnatory
harassnment nust be ‘ pervasive and regular.’ But the Suprene
Court's standard is ‘severe or pervasive.’ The difference is
meani ngf ul and the Supreme Court's word controls, so [the Court]
uses the severe or pervasive standard here.” Jensen v. Potter,
435 F. 3d 444, 449 n.3 (3d Gr. 2006); see also Pa. State Police
V. Suders, 542 U.S. 129, 133 (2004).




420, 426 (3d Cr. 2001) (citing Meritor Sav. Bank FSB v. Vinson,

477 U.S. 57, 67 (1986)).

A court should consider several factors in determ ning
whet her an environnent is hostile or abusive, including “‘the
frequency of the discrimnatory conduct; its severity; whether it
is physically threatening or humliating, or a nere offensive
utterance; [and] whether it unreasonably interferes with an
enpl oyee's work performance.’”” |d. (quoting Harris, 510 U S. at
23 (1993)).

Whet her conduct is pervasive should be determ ned based
on the totality of the circunstances. Harris, 510 U S. at 23.
| sol ated or sporadic incidents, unless extrenely serious, and
of fhand coments are not sufficient to sustain a claim Caver V.

Gty of Trenton, 420 F.3d 243, 262 (3d Cr. 2005).

Plaintiff’s evidence, by definition, cannot show t hat
she was harassed pervasively in that it is supported by only one
incident. Nor does Bangura’'s single unwel comed contact with
Plaintiff's vagina and breasts, albeit totally inappropriate,
rise to the level of severity required to support a claimfor

hostile work environment. See, e.q., Saidu-Kamara v. Parkway

Corp., 155 F. Supp. 2d 436, 439-40 (E.D. Pa. 2001) (Joyner, J.)
(granting summary judgnent on hostile work environnment claimwhen
plaintiff asserted that her supervisor: (1) touched her breast,

told her that she | ooked "fresh”" and propositioned her to join

-10-



himlater that evening; (2) nade suggestive conments about
plaintiff's eyes and offered his financial assistance if
plaintiff would go out with him (3) renoved a bottle of w ne
fromhis pants, offered plaintiff a drink and asked her to join
himat a hotel where they could have a "good tinme;" and (4)
patted plaintiff on the breast and buttocks after conplinenting

her on good work); Swanson v. Nw. Human Servs., Inc., No. 05-CV-

3054, 2006 WL 3354145, at *3 (E.D. Pa. Nov. 30, 2006) (Tucker,
J.)(no hostile work environnment created where defendant told
plaintiff he | ooked good in his jeans once, grabbed his buttocks
and asked himon dates over a two nonth period); MG aw v.

Wet h- Ayerst Lab., No. 96-5780, 1997 U.S. Dist. LEXIS 20813, at

*16-18 (E.D. Pa. Dec. 30, 1997) (Reed, J.) (supervisor's repeated
requests for a date, kissing Plaintiff w thout her consent,
“forcing his tongue into her nouth” on one occasion, and touching
Plaintiff's face not severe enough to create hostile work

environment); Bauder v. Wackenhut Corp., No. 99-1232, 2000 U.S.

Dist. LEXIS 4044, at *13 (E.D. Pa. Mar. 23, 2000) (Buckwalter,

J.) (allegations that supervisor grabbed plaintiff's buttocks and
mal e co-workers discussed the | ocation of plaintiff's tattoos
were insufficient to establish a hostile work environnent); see

al so Bowman v. Shawnee State Univ., 220 F.3d 456, 463-65 (6th

Cir. 2000) (supervisor's rubbing enpl oyee's shoul ders, grabbing
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buttocks, and of fensive comrents not pervasive or severe).’

Under these circunstances, Carattini has failed to
provi de evidence fromwhich a jury could find that her workpl ace
was “perneated with discrimnatory intimdation, ridicule, and
insult, that [were] sufficiently severe or pervasive to alter the
conditions of the victims enploynent.” Harris, 510 U S. at 21.
Accordingly, the Court wll grant Defendant's notion for sunmary
judgment regarding plaintiff's hostile work environnment claim?

3. Respondeat superior liability prong

Even assum ng arguendo the harassnent was pervasive or
severe, Carattini cannot point to evidence sufficient to allow a
jury to find that the fifth el enent, respondeat superior
liability, has been established. An enployer is not vicariously
liable to a victimof sexual harassnment when the harassnent is

done by a co-worker as opposed to a manager. Knabe, 114 F. 3d at

! The Court notes that Plaintiff cites no cases in

briefing, or during oral argunent, where conduct simlar to that
of her co-workers was found to be severe or pervasive harassnent.
Rat her, Plaintiff relies only on conclusory statenents in an
attenpt to satisfy this burden

8 Plaintiff also appears to conflate Bueal e and Bangura’s
conduct into a hostile work environment. Wiile it is true that
in order to show a hostile work environnment Plaintiff need not
show t hat each actor’s conduct was pervasive and/ or on-goi ng, see
West v. Phila. Elec. Co., 45 F.3d 744, 756 (3d Cr. 1995),
Plaintiff may not sinply point to the occurrence of discrete and
i solated acts of intentional discrimnation by different actors,
at different tinmes, under different circunstances. Mre is
needed to show that, under the totality of the circunstances,
Harris, 510 U.S. at 23, the work environnent interfered with
Plaintiff’s performance.
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411. The enployer will only be liable for its own behavi or
vis-a-vis the harassnent. Thus, Carattini nust establish Wods’
l[iability by show ng that “managenent-|evel enployees had actual
or constructive know edge about the existence of a sexually
hostile work environnment and failed to take pronpt and adequate
remedi al action.” |d.
a. Actual notice of the Bangura incident
It is undisputed that Wods first received actual
notice of the Bangura incident when Carattini called her
supervi sor on Septenber 23, 2007, and notified the Human
Resources Departnent on Septenber 24, 2007, that she was harassed
by Bangura on Septenber 23, 2007.°
b. Constructive notice of the Bueal e incident
To establish constructive notice, the plaintiff can
ei ther prove: (1) managenent-| evel enployees were provided with
enough information to "raise a probability of sexual harassnment
in the mnd of a reasonable enployer,” or (2) "the harassnent is
so pervasive and open that a reasonabl e enpl oyer woul d have had

to be aware of it." Kunin v. Sears Roebuck & Co., 175 F.3d 289,

294 (3d Gr. 1999). Focusing on the first possibility, “‘a

supervi sor's know edge generally will be inputed to the conpany

9 At that time, Carattini also told Human Resources t hat
she was harassed by Bueale in early Septenber 2007 and that she
had rel ayed the incident to Kanneh, her imedi ate supervisor, but
t hat Kanneh had not taken any renedial action.
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for purposes of liability only if the supervisor is at a

sufficiently high I evel in the conpany hierarchy.’” Anderson v.

Del uxe Hones of Pa., Inc., 131 F. Supp. 2d 637, 651 (MD. Pa.

2001) (quoting Bishop v. Nat'l R R Passenger Corp., 66 F. Supp.

2d 650, 667 (E.D. Pa. 1999)).

Carattini clains she reported the Bueale incident in
early Septenber 2007 to Kanneh, who failed to report the incident
t o Human Resour ces. The record indicates that Kanneh did not
transmt the conplaint up the chain of conmand. Nor was the
epi sode so open or notorious that Wods’ managenent shoul d have
beconme aware of it. Under these circunstance, it is unlikely
Whods had constructive notice of the harassnent.

c. Renedial action

Plaintiff argues that Wods had know edge of the Bueal e
incident in early Septenber 2007, but failed to take any renedi al
action. Consequently, Plaintiff contends that Defendant was on
notice of a hostile work environnment and failed to prevent the
Bangura i nci dent.

Pronpt renedial action is conduct reasonably cal cul ated

to prevent further harassnment. Bonenberger v. Plynouth Twp., 132

F.3d 20, 26 (3d Gr. 1997) (an enployer is liable for a co-
wor ker’s harassnent if the enployer was “negligent or reckless in
failing to train, discipline, fire or take renedial action upon

notice of harassnent”).
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Concerning the Bueale incident in early Septenber 2007,
al t hough no renedi al action was taken afterwards, Plaintiff
admts that, after the one incident, Bueale did not harass her
again. In fact, Plaintiff indicated to G ant that she no | onger
had any issues with Bueale and did not express any desire to be
separated fromhim (Pl.’s Dep. at 130:7-18.) Therefore,

Def endant cannot be |iable where no harassnent occurred after the
i nci dent was reported to Wods’ managenent.

Concerni ng the Bangura incident, imrediately after
receiving actual notice from Carattini of the Bangura incident,
Whods took effective action. Gant nmet with Bangura and Bueal e
and questioned them about the allegations. Gant also net with
each person Carattini identified as a witness and ot her
i ndi viduals who worked with Carattini. Not one person clainmed to
have wi tnessed the all eged harassnent by Bueal e an Bangur a.
Moreover, immediately after Plaintiff notified Defendant, Wods’
managenent reorgani zed Carattini’s work schedul e so that she
woul d no | onger have to work with Bangura. Finally, Wods
separated Plaintiff from Bangura by tenporarily reassigning her
to different buildings and offering her a different shift in an
all fermale building. Weston, 251 F.3d at 427 (“when an enpl oyer's
response stops the harassnent, there can be no enployer liability
under Title VI1”7); Kunin, 175 F.3d at 294.

Plaintiff attenpts to inpute liability on Wods for
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failing to prevent the Bangura incident because of Defendant’s
actual notice of the Bueale incident. |In other words, Plaintiff
argues, because Kanneh, Carattini’s imedi ate supervisor, had
been told by Carattini of Bueale s harassnment but failed to take
any renedial action, Wods is liable for Bangura' s subsequent
harassnment of Plaintiff. This argunment is unavailing.

Even assum ng that Wods had actual or constructive
notice of the Bueal e incident, Wods was not on notice that
Bangura, a different actor, would conmt an act of intentional
harassnent against Carattini, at a |later date and under different
ci rcunst ances.

It is clear to the Court that Wods' renedial actions
were undertaken pronptly and were sufficient to prevent further

harassnent. See Huston v. P & G Paper Prods. Corp., 568 F.3d 100

(3d Cr. 2009) (summary judgnent affirmed where enpl oyer | aunched
an investigation on the sane day the conplaint was filed, the
plaintiff was noved to a different |ocation so that she would not
have to work with all eged harassers and managenent interviewed
all the individuals plaintiff nmentioned in her conplaint);

MO oud v. UPS, Inc., 328 Fed. Appx. 777 (3d G r. 2009)(non-

precedential) (sumrmary judgnent for enployer affirmed where
enpl oyer investigated claimwthin 24 hours of plaintiff’s report
and interviewed all the enployees in the area, even though no one

was puni shed because the investigation was inconclusive).
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Thus, Carattini cannot point to evidence sufficient to
allowa jury to find that the fifth el enment, respondeat superior
l[iability, has been established. Because Plaintiff cannot prove
the second and fifth prongs of her hostile work environnment
claim summary judgnment wll be granted in favor of the
Def endant .

C. Count Il - Retaliation

Plaintiff argues that Wods retaliated agai nst her for
her conplaints of sexual discrimnation and that Wods is
therefore liable under Title VII. She clains that, after she
conpl ai ned of Bangura's sexual harassnent, she was transferred
fromone building to the next where she was not needed and where
she was told to return to the Human Resources office. (Pl."s Br.
at 31-40.) Plaintiff also clains: (1) she was inforned by G ant
that she was not needed to work in any other building on
Def endant’ s campus; (2) Wods refused to permt her to transfer
shifts and insisted that she remain working on the sane shift as
Bangura; (3) she cane face to face with Bangura on Septenber 28,
2007, which nmade her unconfortable, and (4) she felt conpelled to
resign as a result of the working conditions. She clains that
Wbods’ inaction was so severe that it rose to the level of a
constructive discharge.

1. Legal standard

Clains of retaliation, based on indirect evidence, in
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enpl oynent are governed by the famliar MDonnell Dougl as

framewor k. Weston, 251 F.3d at 432. To establish a prima facie
case of retaliation under Title VII, “an enpl oyee nust prove that
(1) she engaged in a protected enploynent activity, (2) her

enpl oyer took an adverse enpl oynent action after or

cont enporaneous with the protected activity, and (3) a “causal
Iink” exists between the adverse action and the protected

activity.” Andreoli v. Gates, 482 F.3d 641, 649 (3d Gr. 2007).

“[Al plaintiff claimng retaliation . . . nust show that a
reasonabl e enpl oyee woul d have found the alleged retaliatory
actions materially adverse in that they well mght have di ssuaded
a reasonabl e worker from making or supporting a charge of

discrimnation.” More v. Gty of Philadel phia, 461 F.3d 331, 341

(3d CGr. 2006).

2. Analysis

a. Protected enploynent activity

Here, it is undisputed that Plaintiff engaged in a
protected enpl oynent activity when she conpl ained to Wods’
managenent about Bangura's sexual harassnent. |d. at 343
(“Opposition to discrimnation can take the form of inform
protests . . . including maki ng conpl aints to nmanagenent.”).
Therefore, the Court proceeds to exam ne whether Carattini has
proffered sufficient evidence of the second two el enents of

retaliation to survive Defendant's notion for summary judgnent.
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b. Adverse enpl oynent action

Plaintiff fails to point to sufficient evidence that
Wods took an adverse enploynment action after, or contenporaneous
with, the protected activity. She first clains that she was
transferred fromBrown Hall (the building she normally worked
in), but she conceded that the transfer was nade at her request.
(Def.’s SOF at § 54-55; Pl.’s SOF at § 54-55.) Carattini also
clainmed that it was retaliatory to nove her frombuilding to
buil ding while the investigation was ongoi ng so that she and
Bangura woul d not work together. However, she conceded that she
requested at | east one of these transfers, and the evidence
reveal s Wods’ managenent was attenpting to inplenent a workable
solution and find a regular location for Carattini to work in a
very short tinme frame. Mreover, the Court enphasizes here that
Plaintiff only worked one full day between the tinme she reported
the harassnment to Gant and when she filed the charge of

retaliation with the EEOC and resigned. ! (Def.’s Mt. at 22

10 Plaintiff also clainms that it was retaliatory to

prevent her fromgoing on trips. However, she conceded that it
was one trip and she did not go because the client to which she
was assigned was not permtted to attend, and therefore, she, as
part of her regular duties, had to remain to supervise the
client. (Def.’s SOF at § 59.) She also admtted that no one in
t he buil ding knew that she had filed any conpl ai nt of
discrimnation. (Pl.’s Dep. at 195:5-10; Def.’s SOF at { 59.)
Plaintiff also clainms she saw Bangura in the Human Resources
Department, which made her unconfortable, but had no evidence
that he was purposely called to the area so that the two woul d
interact. She conceded that he did not approach her or say
anything to her at that tine. (lLd. at T 60.)
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n.6.)

Finally, Plaintiff clains that Wods retaliated agai nst
her because it did not offer her the shift she desired until four
days after she conpl ai ned about the harassnent. However,
Carattini admts that on the sixth day after she reported the
Bangura incident, and only on her second day back to work, Wods
of fered her the seven to three shift that she had previously
requested. Yet, Plaintiff turned the offer down and resigned
instead. Finally, Plaintiff did not |ose any pay during this
time period or suffer sonme other pecuniary |oss. Thus, Wods
acted pronptly under the circunstances and its actions were not

retaliatory. See Amati, 2007 WL 3256850, at *23 (finding that

the refusal to offer plaintiff the daylight shift was not
retaliatory).

The Court agrees with the Defendant that these
incidents are not materially adverse enpl oynent actions. The
i ncidents conprised of were mnor and occurred agai nst the
backdrop of Wods seeking to separate Plaintiff fromthe all eged
harasser. Under these circunstances, the Court concludes that a
reasonabl e enpl oyee woul d not be di ssuaded fromfiling a
conpl ai nt.

Accordingly, Plaintiff has failed to establish a prima

facie case of retaliation. Assumng that Plaintiff did, Wods
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has offered legitimte, non-discrimnatory reasons for its
actions, and Plaintiff has not met her burden of pointing to
specific evidence in the record fromwhich a reasonable jury
could find pretext.

3. Constructive discharge

To establish a constructive discharge cl ai man enpl oyee
nmust denonstrate that the enployer knowi ngly permtted conditions
of discrimnation in the workplace "so intolerable that a

reasonabl e enpl oyee would be forced to resign.” Levendos v. Stern

Entertainnent, Inc., 860 F.2d 1227, 1232 (3d Cir. 1988) (citation

omtted). An enployee's subjective perceptions of unfairness or
har shness do not govern a claimof constructive di scharge. G ay

V. York Newspapers, Inc., 957 F.2d 1070, 1083 (3d Cr. 1992).

| nstead, the focus is on the reasonabl e person, C owes v.

Al | egheny Valley Hosp., 991 F.2d 1159, 1162 (3d Cr. 1993), and

courts enploy an "objective test to determ ne whet her an enpl oyee

can recover on a claimof constructive discharge." Duffy v. Paper

Magi ¢ Group, 265 F.3d 163, 167 (3d G r. 2001).

Courts have considered a nunber of factors as
i ndi cative of constructive discharge: (1) a threat of discharge;
(2) suggestions or encouragenent of resignation; (3) denotion or
reduction in pay or benefits; (4) involuntary transfer to a | ess
desirable position; (5) alteration of job responsibilities; and

(6) unsatisfactory job evaluations. Cowes, 991 F.2d at 1161
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Plaintiff cannot point to any evidence in the record
that she was constructively discharged. Assum ng arguendo the
al | eged harassnent was severe or pervasive, Carattini’s conplaint
of sexual harassnent was pronptly investigated and Wods
managenent was working to renedy the situation al nost immediately
after learning of Bangura's actions. Carattini was transferred,
but only tenporarily, and in an attenpt to alleviate the
situation and satisfy Plaintiff’s request.

Al though Carattini later protested the transfers, there
is no sign that she sought assistance from soneone above G ant

and ot her Human Resources Departnent workers. See, e.qg., Goss v.

Exxon O fice Systens Co., 747 F.2d 885, 888 (3d Cir. 1984)

(constructive discharge found where supervisor repeatedly
verbal |y abused plaintiff, questioned her abilities and stated
t hat he doubted she woul d be able to manage not herhood and a
career. Plaintiff sought redress wth higher |evels of managenent
pursuant to the conpany's “open door” policy, but to no avail.
After several neetings regarding her concerns with her
supervisor, plaintiff was infornmed that she was being renoved
fromher territory. She was told that her options were to accept
another far less attractive, less lucrative territory or to
quit.).

Plaintiff was not: (1) threatened wth discharge; (2)

encouraged to resign; (3) denpted or received a reduction in pay;
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(4) involuntarily transferred to a | ess desirable position; (5)
subject to altered job responsibilities; or (6) subject to
unsati sfactory job evaluations. dowes, 991 F.2d at 1161

Under these circunstances, a reasonable jury could not
conclude that the conditions faced by Carattini during the six
day period in question were so intolerable that a reasonabl e
enpl oyee facing the sanme conditions would | eave the job. See

Jainlett v. CVS Corp., No 06-4196, 2008 W. 2929155 (E.D. Pa. July

30, 2008) (Robreno, J.) (finding no constructive discharge where
an enpl oyee’s hours were tenporarily reduced, plaintiff did not
seek hel p from upper managenent, change in hours was not
presented in a confrontational manner).

Therefore, Wod' s notion for sunmary judgnent will be

granted as to Carattini's claimof constructive discharge.

' V. CONCLUSI ON

For the reasons stated above, Wods’ notion for summary

judgnment will be granted. An appropriate order will follow
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EVA CARATTI NI , : ClVIL ACTI ON
: NO. 08-5201
Pl ai ntiff,
V.

WOODS SERVI CES, | NC.

Def endant .

ORDER
AND NOW this 4th day of February, 2010, it is hereby
ORDERED t hat Defendant’s notion for summary judgnent (doc. no.

14) i's GRANTED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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