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Plaintiff sought, but was denied, special
accomodat i ons because of his handicap, in connection with the
adm ni stration of the Law School Adm ssion exam nation. He
brought this action for violation of the Anericans with
Disabilities Act, predicated upon these events. Eventually, the
def endant agreed to grant the acconmodations plaintiff sought.
The issue now before the Court is whether plaintiff is entitled
to be regarded as the “prevailing party” for purposes of the
award of counsel fees.

At an earlier stage, | had expressed the viewthat
plaintiff should be regarded as the “prevailing party” and
granted plaintiff an extension of tinme in which to file an
application for counsel fees. Renmarkably, the defendant appeal ed
to the Third Grcuit Court of Appeals fromthat Order, but the
appeal was pronptly di sm ssed because it was premature.

Plaintiff now seeks an award of counsel fees covering the



District Court litigation, and also the abortive appeal to the
Third Circuit.

Al though it remains ny personal opinion that the
plaintiff did indeed prevail in this litigation, | have
reluctantly concluded that the Suprenme Court’s decision in

Buckhannon Bd. & Care Hone, Inc. v. West Virginia Dept. of Health

& Human Resources, 532 U. S. 598, 121 S. C. 1835, 149 L. Ed. 2d

855 (2001), conpels the conclusion that plaintiff does not indeed
qualify as the prevailing party. H s application for fees wll
t heref ore be deni ed.

To the extent that plaintiff seeks counsel fees for the
abortive appeal to the Third Grcuit, | conclude that his
application should be presented to that Court, not the D strict
Court.

An Order foll ows.

BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.
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AND NOW this 8" day of February 2010, IT IS
ORDERED:
That the application of plaintiff for an award of

counsel fees is DEN ED

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



