I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH J. TAGGART ) Cl VIL ACTI ON
V.
NORVEST MORTGAGE, I NC., et al . No. 09-1281

VEMORANDUM AND ORDER

McLaughlin, J. January 11, 2010

The pro se plaintiff brings this action involving a
nortgage | oan held on his property in Holland, Pennsylvania. He
al l eges that the defendants, as successors to the original
| ender, are liable for violations of several federal and state
statutes arising out of the formation and servicing of the |oan.
He al so clains that the defendants, as |enders, breached a
fiduciary duty owed to himas the borrower.

The defendant Deutsche Bank National Trust Co.
(“Deutsche Bank”) currently owns the | oan as part of a
securitized trust. Defendant Wl ls Fargo Home Mortgage, |nc.
(“Wells Fargo”), currently acts as servicer of the |oan under its
trade nane, Anmerica’s Servicing Conpany (“ACS’). Wlls Fargo
nmoves to dismiss all of the plaintiff’s clains on behalf of al

of the defendants.!?

"Wl |'s Fargo avers that defendant Norwest Mrtgage, Inc.
merged with Wells Fargo in 1998. See Defs’ Mot. to Dismiss at 2



The plaintiff filed the original conplaint in the
District Court of Bucks County, Pennsylvania, on February 24,
2009. Wells Fargo renoved the case to this Court on March 24,
2009. The plaintiff filed an anended conplaint on July 7, 2009.
The anended conpl aint includes clains previously asserted in
separate state court actions.

The amended conplaint lists 40 counts, although count
14 has been omtted. Counts 1-9 and 39 of the anmended conpl ai nt
all ege violations of the Real Estate Settlenent Procedures Act,
12 U.S.C. 8§ 2601, et seq. (“RESPA’). Counts 10-13 and 18 all ege
violations of the Truth-in-Lending Act, 15 U S.C. 8§ 1601, et seq.
(“TILA"). Counts 15-17 and 19 allege violations of the Hone
Omership Equity Protection Act, 15 U. S.C. 8§ 1639 (“HOEPA").
Counts 20-22 allege that the defendants breached their fiduciary
duty to the plaintiff. Counts 23-37 allege violations of the
Pennsyl vania Unfair Trade Practices and Consumer Protection Laws,

73 P.S. 8 201.1, et seq. (“UTPCPL”). Count 38 alleges violations

of the Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq.

(“FCRA"). Finally, count 40 alleges violations of the Fair Debt

Col l ection Practices Act, 15 U.S.C. 8§ 1692, et seq. (“FDCPA").
The Court grants in part and denies in part the

def endants’ notion to dism ss.

n.1. Al of the defendants are represented by the sanme counsel.
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Facts as All eged in Arended Conpl ai nt

The factual allegations made within the anended
conplaint are sparse. The plaintiff, Kenneth J. Taggart, alleges
that he applied for a nortgage on a single famly residenti al
property he owned in Holland, Pennsylvania, on or about August
24, 2006. The |l oan application was made t hrough a conpany call ed
Community Lending. The plaintiff alleges that Conmmunity Lendi ng
then brokered the loan to Decision One Mortgage, Inc., who |ater
sold the loan to Wells Fargo/ ASC

The plaintiff alleges that the original |ender and
broker made various msrepresentations and failed to foll ow
proper procedures in settling the | oan. The anended conpl ai nt
al so alleges that the defendants failed to foll ow proper

procedures in resolving disputes that have arisen over the |oan.

1. Analysis

In their notion to dismss, the defendants nove to
dismss all of the plaintiff’s thirty-nine counts. The
defendants’ notion to dismss is granted as to the plaintiff’s
clainms under counts 1, 3, 4, 7, 15, 16, 17, 19, 20, 21, 22, 27,
32, 33, 34, 36 and 37, and those clainms are hereby dism ssed with
prejudi ce. The defendants’ notion to dismss is also granted as
to the plaintiff’s clains under counts 2, 5, 6, 8, 9, 10, 11, 12,

13, 18, 23, 24, 25, 26, 28, 29, 30, 31, 35, 38 and 40, and those



clains are hereby dism ssed without prejudice. The defendants’

nmotion to dismss count 39 is denied in part and granted in part.

A Legal Standard

Under Rule 8 of the Federal Rules of Cvil Procedure, a
plaintiff’s conplaint nust contain a “short and pl ai n statenent
of the claimshow ng that the pleader is entitled to relief.”
Al t hough detailed factual allegations are not required, a
plaintiff cannot satisfy Rule 8 nerely by making “a fornul aic
recitation of the elenments of a cause of action” or “naked

assertions devoid of further factual enhancenent.” Ashcroft v.

lgbal, 129 S. C. 1937, 1949 (U.S. 2009) (citing Bell Atlantic

Corp. v. Twonbly, 550 U.S. 544, 555 (2007)).

In evaluating a notion to dism ss under Rule 12(b)(6),
a court nust accept all well-pleaded facts as true, but should
di sregard any | egal conclusions; the court nust then determ ne
whet her the facts alleged are sufficient to show that the

plaintiff has a “plausible claimfor relief.” Fower v. UPMC

Shadysi de, 578 F.3d 203, 210 (3d Gr. 2009) (citing lgbal, 129 S
Ct. at 1949). A claimhas facial plausibility when the plaintiff
pl eads sufficient factual content to allow the court to draw the
reasonabl e inference that the defendant is liable for the

m sconduct alleged. See Igbal, 129 S. C. at 1949.



B. RESPA
In Counts 1-9 and 39 of the anended conplaint, the

plaintiff alleges several violations of RESPA. The defendants
move to dismss all of the plaintiff’s RESPA cl ains, on several
grounds. The Court grants the defendants’ notion to dism ss the
plaintiff’s clains under counts 1, 3, 4, and 7 with prejudice,
grants the defendants’ notion to dismss the plaintiff’s clains
under counts 2, 5, 6, 8 and 9 without prejudice, and denies in
part and grants in part the defendants’ notion to dism ss count

39.

1. Counts 1, 3, 4 and 7

In counts 1, 3, 4 and 7, the plaintiff alleges
viol ati ons of 88 2603 and 2604 of RESPA.? See Am Conpl. at 6,
7-9, and 10-11. The defendants argue that the plaintiff’s clains
under these counts shoul d be dism ssed because the statute
provides no private right of action under either 88 2603 or 2604.
See Defs’ Mot. to Dismss at 5 n. 4.

The Court agrees with the defendants. The primary

source of a private right of action is the text of the statute

2Count 7 alleges that the defendants violated 24 C F.R
§ 3500.7 by failing to provide disclosures within three days
after the loan application. See Am Conpl. at 10-11. Section
§ 3500.7(i) provides that violations of that section are
considered to be violations of § 2604.
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itself. Am_Tel ephone and Tel egraph v. MV Cape Fear, 967 F.2d

864, 866 (3d Cr. 1992). Section 2614 expressly provides a
private right of action for violations of only 88 2605, 2607, and
2608 of RESPA. Each of those sections has a provision that
expressly provides a private right of action. See 12 U. S.C 88§
2605(f), 2607(d), and 2608(b). No such right is created for 88§
2603 or 2604. Section 2614 does not nention 8§ 2603 or 2604, and
nei ther of those sections specifically provides a private right
of action in the text. A private right of action, therefore,
shoul d not be inplied under those sections. Several courts have

reached a simlar conclusion. See, e.q., Brophy v. Chase

Manhattan Mortg. Co., 947 F. Supp. 879, 882 (E.D. Pa. 1996).

2. Counts 2, 5, 6, 8 and 9

In counts 2, 5, 6, 8 and 9, the plaintiff alleges that
t he defendants violated 8§ 2607 by charging and failing to
di scl ose unearned fees. See Am Conpl. at 9-10, 11-12. The
def endants argue, anong other things, that the plaintiff’s clains
under these counts were not tinely filed. The Court finds that
the plaintiff’s clainms under these counts are tine-barred.

Under 12 U. S.C. 8§ 2607, no person may give or accept
any portion, split, or percentage of any charge nmade or received
for the rendering of a real estate settlenent service in

connection with a transaction involving a federally rel ated



nortgage | oan other than for services actually perforned. In
addition, no person nmay give or accept any fee, kickback, or
thing of value pursuant to any agreenent incident to or a part of
a real estate settlement service shall be referred to any person
See 12 U.S. C. § 2607(a)-(b).

Under 12 U. S.C. § 2614, any action brought pursuant to
8 2607 nust be brought within one year of the date of the
occurrence of the violation. See 12 U.S.C. 8 2614. The statute
of limtations begins to run when the facts that woul d support
the plaintiff's cause of action are apparent or woul d be apparent

to a reasonabl e person. See Oshiver v. Levin, Fishbein, Sedran &

Berman, 38 F.3d 1380, 1389 (3d Cir. 1994).

The plaintiff alleges that certain fees related to the
| oan were unearned and were not disclosed at the closing. The
def endants, however, submtted the loan's HUD-1 disclosure form
signed by the plaintiff on Septenber 15, 2006, as an exhibit to

their notion to dismss.? This form shows that these fees were

3The defendants have attached several docunents to their
motion to dismss. A court may consider a docunent attached to a
nmotion to dismss wthout converting the notion into one for
summary judgnent if the docunent is indisputably authentic and if
the plaintiff bases his clains on the docunent w thout attaching
it to the conplaint. See MIller v. dinton County, 544 F.3d 542,
550 (3d Gir. 2008). There is no allegation that the docunents
provi ded by the defendants are inauthentic. Additionally,
several of the plaintiff’s clains are based upon the content of
t hese docunents. The Court, therefore, wll consider the
attached docunents in deciding this notion to dism ss.




di scl osed at the closing. See Defs’ Mdit. to Dismss, Ex. B at
l'ines 805, 806, 808, 809 and 901.

Because these fees were disclosed at the closing of the
nort gage on Septenber 15, 2006, the facts that woul d support the
plaintiff's cause of action becane apparent at that time. The
plaintiff’'s clains, therefore, are tinme-barred because he did not
bring his clains within one year of the closing date.

The plaintiff argues, however, that the doctrine of
equitable tolling applies to his clains. See Pl.’s Cross-Mt. at
9-10. The Court of Appeals for the Third Crcuit has not
explicitly answered the question of whether equitable tolling
applies to RESPA. The Court need not reach this question,
however, because it finds that, even if equitable tolling were to
apply, the plaintiff has failed to allege specific facts for a
pl ausi bl e equitable tolling claim

The Court of Appeals has stated that equitable tolling
is appropriate (1) where the defendant has actively msled the
plaintiff respecting the plaintiff's cause of action, (2) where
the plaintiff in sone extraordi nary way has been prevented from
asserting his or her rights, or (3) where the plaintiff has
tinmely asserted his or her rights mstakenly in the wong forum

See Gshiver, 38 F.3d at 1387. The party seeking equitable

tolling, however, nust denonstrate that he has “exercised

reasonabl e diligence in investigating and bringing [the] clains.”



See Mller v. N.J. Dep't of Corrections, 145 F. 3d 616, 618-19 (3d

Gir. 1998).

On all five of the § 2607 counts, the plaintiff alleges
that the defendants actively msled him See Am Conpl. at
par agraphs 42, 60, 66, 77, and 82. He alleges in his opposition
to the defendants’ notion that he did not know he had been m sl ed
until “the adjustable rate portion went up” on Cctober 1, 2008,
and that he did not discover the defendants’ m srepresentation
“due to conceal nent and being msled.” See Pl.’s Cross-Mt. at
10.

Al of the alleged unearned fees and costs, however,
are plainly stated on the HUD-1 disclosure form The plaintiff
provi des no additional facts that woul d show what the defendants
did to allegedly mslead the plaintiff. Nor has the plaintiff
shown that he has been prevented in sone extraordi nary way from
asserting his rights or that he had tinely asserted his rights in
the wong forum Wthout facts alleging specific acts of
conceal ment by the defendants, the anended conpl ai nt does not
make a plausi ble argunment that equitable tolling applies to his
clai ms under § 2607.

The Court, however, grants the plaintiff |eave to anmend
his conplaint under Rule 15 to assert specific facts that would

show that the defendants intentionally m sled himand that he



exerci sed reasonable diligence in investigating these

m srepresentati ons.

3. Count 39

The plaintiff alleges in count 39 that the defendants
violated 8 2605(e) by failing to respond to the plaintiff’s
qualified witten requests (“QARs”) regarding the servicing of
the loan. See Am Conpl. at 35. He al so all eges that the
def endants violated 8 2605(e)(3) by reporting a derogatory entry
on his credit report while the loan was in dispute. The
def endants argue, anong other things, that they conplied with al
of the requirenents of the section in responding to the
plaintiff’s QARs.

The Court grants the defendants’ notion to dismss to
plaintiff’s clains regarding the plaintiff’s QARs, but it denies
the notion to dismss the plaintiff’s clains under 8 2605(e)(3).
The defendants have attached the rel evant correspondence to their
motion to dismss to show that they responded to his QARs in
conpliance with 8 2605(e)(1) and (2). The Court, however, finds
that the plaintiff has alleged sufficient facts to create a
pl ausi bl e claimthat the defendants violated 8§ 2605(e)(3) by

reporting his loan in default while the | oan was in dispute.
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a. Clains _under 8§ 2605(e)(1)-(2)

Section 2605(e)(1) requires the servicer of a nortgage
| oan to acknow edge receipt of a QAR froma borrower asking for
information relating to the servicing of a loan within 20 days,
excl udi ng Sat urdays, Sundays, and public holidays. Section
2605(e)(2) directs the servicer to provide the borrower with a
substantive letter within 60 days of receipt of the QAR
excl udi ng Sat urdays, Sundays, and public holidays.

The plaintiff alleges that he sent qualifying requests
on March 29, 2008;“* May 29, 2008; June 21, 2008; June 26, 2008;
and February 24, 2009. See Am Conpl. at 35. The defendants
attached the letters in question and their responses as exhibits
to their notion to dismss.

After viewing these letters, the Court finds that the
def endant s adequately responded to the substance of the March 26
and May 29 letters in letters dated April 25, June 16 and June
18, 2008; that the defendants adequately responded to the
substance of the plaintiff’s June 21 letter in a letter dated
July 9, 2008; and that the defendants adequately responded to the
substance of the June 26 letter in a letter that was al so dated
June 26, 2008. See Defs’ Mdt. to Dismss, Ex. EEM Al of these

responses conplied with the requirenments of § 2605(e).

“This appears to be a typographical error. The defendants
have submitted a copy of a letter fromthe plaintiff dated March
26, 2008. See Defs’ Mot. to Dismss, Ex. E

11



The defendants state that they received no
correspondence dated February 24, 2009, fromthe plaintiff. They
believe that the plaintiff is nost likely referencing his
original conplaint. See Defs’” Mot. to Dismss at 9 n.8. The
Court agrees and finds that the plaintiff’s conplaint does not
qualify as a QAR The conpl aint does not provide sufficient
detail to the servicer about how the plaintiff’s account is in
error and what information the plaintiff is seeking, as required

under 8 2605(e)(1)(B)(ii).

b. d ai ns_under 8§ 2605(e)(3)

The Court does find that the plaintiff has stated facts
to create a plausible claimthat the defendants viol ated
8 2605(e)(3). Section 2605(e)(3) provides that during the 60-day
period after the date of the servicer's receipt of a QMR relating
to a dispute regarding the borrower's paynents, a servicer may
not provide information regardi ng any overdue paynent related to
the di spute to any consuner reporting agency.

The plaintiff alleges that derogatory entries
concerning the loan in question appeared on his credit reports
within the 60-day period. See Am Conpl. at paragraph 230. The
plaintiff attached copies of his Experian, Equifax, and Trans
Union credit reports fromJune 26, 2008, to his response to the

def endants’ notion to dismss. See Pl.'s Cross-Mdt., Ex.s Ab5-

12



A7.° These docunents state that the plaintiff’s nortgage with
ASC had been reported as 30 days past due. Information regarding
an overdue paynent on the |oan, therefore, appeared on the
plaintiff's credit report within the 60-day period after the
filing of a QMR Taking these docunents and the plaintiff’s

all egations in the anended conplaint as true and viewing themin
the light nost favorable to the plaintiff, the plaintiff has pled

sufficient facts to bring a claimunder 8 2605(e)(3).

B. TILA

In counts 10-13 and 18, the plaintiff alleges
violations of the TILA s disclosure requirenments. As relief, the
plaintiff seeks a rescission of the |oan at issue and damages.
The defendants nove to dismss all of the plaintiff’s clains
under the TILA, arguing, anong other things, that the plaintiff
has not stated a claimfor rescission and that his damages cl ai ns
are time-barred.

The Court grants the defendants’ notion to dismss al

of the plaintiff’'s TILA claims. The plaintiff has not alleged

SAl t hough these docunents are not attached to the conplaint,
the Court of Appeals for the Third Grcuit has held that a
“docunent integral to or explicitly relied upon in the conplaint
may be considered wi thout converting the notion [to dismss] into

one for summary judgnent.” In re Burlington Coat Factory Sec.
Litig., 114 F.3d 1410, 1426 (3d G r.1997). The Court finds that

these credit reports are integral to plaintiff’s clainms that a
derogatory entry appeared on his credit reports. The Court,
therefore, will consider themin this notion to dism ss.

13



sufficient facts to state a claimfor rescission of the |oan.
Furthernore, the plaintiff’s danmages clains were not tinely
filed, and the plaintiff has not pled sufficient facts for a

pl ausi bl e claimthat the doctrine of equitable tolling applies.

1. Resci ssi on

The defendants nove to dismss the plaintiff’s clains
for rescission under the TILA. See Defs’ Mot. to Dism ss at 12-
13. Section 1635(a) of the TILA provides that a customer has a
general right to rescind a | oan transaction within three days
foll ow ng the consunmation of the transaction or the delivery of
certain material disclosures and a notice of the borrower’s right
to rescind the loan. Section 1635(f) and Regul ation Z, the
TILA s inplenmenting regul ation, provide that if materi al
di scl osures or the notice of the right to rescind are not
provided to the borrower, a |loan can be rescinded for up to a
maxi mum of three years after the loan closing. See 12 CF. R
8§ 226.23(a)(3). Regulation Z states that the followng are to be
considered material disclosures: “the annual percentage rate, the
finance charge, the anmount financed, the total paynents, the
paynment schedul e, and the disclosures and limtations referred to
in 8 226.32(c) and (d).” 12 CF.R § 226.23(a), n. 48.

When a |l oan includes a variable rate feature, as the

plaintiff’s | oan does, the TILA also requires additional

14



di sclosures. See 12 CF. R 8§ 226.19(b). The Court of Appeals
for the Third Crcuit, however, has stated that the only required
“material disclosures” with respect to the variable-rate nature
of a nortgage are a notification that the interest rate and

mont hly paynment may increase and the anmount of the single nmaximum

mont hly paynment. See McCutcheon v. Anerica's Servicing Co., 560

F.3d 143, 150 n.6 (3d Cr. 2009).

The plaintiff alleges in his TILA counts that the
defendants failed to deliver the material disclosures. See Am
Conpl . at paragraphs 84, 89, 94, 99 and 119. The defendants,
however, provide the required Truth-in-Lending D sclosure
Statenent and Notice of Right to Cancel as attachnents to their
motion. See Defs’ Modt. to Dismss at 12-13 and Ex. N & O The
Truth-in-Lending D sclosure Statenent |lists, in plain | anguage,
all of the material disclosures required under Regul ation Z.°
The Notice of Right to Cancel also conplies with the TILA s
requi renents. Because the defendants’ docunents show that al
mat eri al di sclosures were delivered, the plaintiff has not pled
facts sufficient to create a plausible argunent that he has a

right to rescind the | oan.

SAl t hough & 1635(e) provides that witten acknow edgnent of
recei pt of any disclosures required under the statute creates
only a rebuttable presunption of delivery thereof, the Court
finds that the plaintiff could not rebut the clear statenents
provided in these disclosure forns.

15



2. Danmages

The defendants al so nove to strike the plaintiff’s
clains for danmages under the TILA because they were not brought
within the one-year statute of limtations period. See Defs’
Mot. to Dismss at 12 n.10. An action for damages under the TILA
must be conmenced within one year of the occurrence of the

violation. 15 U S. C. 8§ 1640(e); Smth v. Fid. Consunmer Disc.

Co., 898 F.2d 896, 903 (3d Cir. 1990). The TILA requires that

di scl osures be made before “credit is extended” to the consuner.
See 15 U.S.C. 8 1638(b)(1). In other words, and as expl ai ned by
the rel evant regul ation, the required disclosures nust be nade
“before consummation of the transaction.” 12 C.F.R § 226.17(b).
A transaction is “consummat ed” when “the consuner becones
contractually obligated on a credit transaction.” 12 C F.R

8§ 226.2(a)(13); see also, e.qg., Bartholonew v. Northanpton Nat’]|

Bank, 584 F.2d 1288, 1296 (3d Cr. 1978); Wenglicki v. Tribeca

Lending Corp., No. 07-4522, slip op. at 8 (E.D. Pa. July 22,

2009); Roche v. Sparkle Gty Realty, No. 08-2518, 2009 W

1674417, at *2 (E.D. Pa. June 12, 2009). Here, the plaintiff
signed the | oan at issue on Septenber 15, 2006. He brought his
cl ai mover two-years |ater, on February 24, 2009. The
plaintiff's claimfor damages under the TILA is therefore tine-

barr ed.
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The plaintiff, however, argues that the doctrine of
equitable tolling also applies to his TILA clains. See Pl.’s
Cross-Mdt. at 10. The Court of Appeals for the Third G rcuit has
hel d that equitable tolling is available under TILA  See
Ranmadan, 156 F.3d at 504. The Court, however, finds that the
plaintiff has not stated sufficient facts to show that he has a
pl ausible claimfor equitable tolling under TILA. Nor has the
plaintiff shown that he has been prevented in sone extraordinary
way from asserting his rights or that he had tinely asserted his
rights in the wong forum As with his clains under RESPA, the
plaintiff has not alleged any facts describing specific acts of
conceal nent by the defendants.

The Court, however, grants the plaintiff |eave to anmend
his conplaint under Rule 15 to assert specific facts that would
show t hat the defendants intentionally m sled himand that he
exerci sed reasonable diligence in investigating these

m srepresentations.

C HOEPA
Counts 15-17 and 19 allege violations of HOEPA. The
defendants nove to dismss all of the plaintiff’s HOEPA cl ai ns.
The Court grants the defendants’ notion to dism ss counts 15-17
and 19 with prejudice because it finds that the plaintiff’s |oan

does not neet either of the tests required for HOEPA to apply.
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In order for HOEPA to apply to a |l oan, the | oan nust
nmeet one of two tests: (1) the annual percentage rate at
consummat i on nust exceed by 8 percent for first-lien |oans the
yield on Treasury securities of conparable periods of maturity as
of the 15th day of the nonth imredi ately preceding the nonth in
whi ch the application for the extension of credit is received by
the creditor; or (2) the total of all the loan’s points and fees
exceeds ei ght percent of the | oan or $400 (adjusted for
inflation), whichever is greater. See 15 U. S.C. § 1602(aa)(1);
12 CF.R 8§ 226.32(a)(1)(i) and (a)(1)(ii).

The plaintiff applied for the Mdortgage Loan on August
24, 2006. See Am Conpl. at 20-23. The parties agree that the
30-year Treasury rate on July 17, 2006, was 5.10% and that, for
the plaintiff to neet the first test, the annual percentage rate
(APR) woul d have to exceed 13.10% (8 plus 5.10). See Def.’s Mot.
to Dismss at 17-18; Pl.’s Cross-Mt. at 16.

The Trut h—in-Lending D sclosure Statenent lists the APR
for the loan at the tine of consummati on as 11.4442% See Def.’s
Mot. to Dismss, Ex. N The plaintiff, therefore, does not neet
the first test to bring a clai munder HOEPA because the annual
percentage rate at consummati on does not exceed the 30- Year

Treasury rate by 8%

‘July 15, 2006, was a Saturday and no rate was publi shed.
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Applying the second test, the defendants state that the
total of the loan’s points and fees is $16,602.49, which is
approximately 4.34% of the Mortgage Loan principal. See id. at
18. The plaintiff does not dispute this claim Because the
total of all the |loan’s points and fees exceeds ei ght percent of
the loan, the plaintiff does not neet the second test to bring a

HOEPA cl ai m

D. Breach of Fiduciary Duty

Counts 20-22 allege that the defendants breached a
fiduciary duty to the plaintiff for failing to obtain the best
| oan available at the tinme of refinance. See Am Conpl. at 20-
23. The defendants nove to dismss all of the plaintiff’s breach
of fiduciary duty clainms and argue that they did not owe a
fiduciary duty to the plaintiff under Pennsylvania |law. The
Court agrees and grants the defendants’ notion to dism ss counts
20-23 with prejudice.

Under Pennsylvania |law, a | ender dealing at arms-1length
with a borrower has no fiduciary duty to that borrower unless a

confidential relationship has been forned. See Fed. Land Bank of

Baltinore v. Fetner, 410 A 2d 344, 348 (Pa. Super. 1979), cert.
den., 446 U. S. 918 (1980). The rel ationship between | enders and
borrowers is not a confidential relationship unless the |ender

exerci ses substantial control over the borrower's business
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affairs. See Frowen v. Blank, 425 A 2d 412, 416 (Pa. 1981);

Tenp-Way Corp. v. Continental Bank, 139 B.R 299, 318 (Bankr.

E.D. Pa. 1992), aff'd, 981 F.2d 1248 (3d Gir. 1992).

Because the plaintiff has not alleged, nor do his
al I egations show, that the defendants exerci sed substanti al
control over his business affairs, no fiduciary duty has been

est abl i shed.

E. UTPCPL

Counts 23-37 allege violations of the UTPCPL, 73 P.S.
201-1, et seq. See Am Conpl. at 22-23. The defendants nove to
dismss all of the plaintiff’s UTPCPL clainms on several grounds.

As a prelimnary matter, Count 32 is identical to Count
30, and Count 36 is identical to count 37. The Court, therefore,
grants the defendants’ notion to dismss the plaintiff’s clains
under counts 32 and 37 as duplicative. The Court also grants the
defendants’ notion to dismss the plaintiff’s clainms under counts
27, 28, 29, 30, 31, 33, 34, 35 and 36 because they are identical
to RESPA, TILA and HOEPA cl ai ns that have al ready been

di smssed.® |In accordance with the Court’s treatnent of the

8The foll owi ng UTPCPL counts contain identical allegations
as those counts in parentheses: count 27 (count 4); count 28
(count 9); count 29 (count 10); count 30 (count 12); count 31
(count 13); count 33 (count 15); count 34 (count 16); count 35
(count 18); and count 36 (count 20). See Defs’ Mdit. to Dismss
at 19 n. 13.
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plaintiff’s RESPA, TILA and HOEPA clains, the plaintiff’s clains
under counts 27, 33, 34 and 36 are dism ssed with prejudice, and
his clainms under counts 28, 29, 30, 31 and 35 are dism ssed
W t hout prej udice.

Finally, the Court grants the defendants’ notion to
dismss the plaintiff’s clainms under counts 23, 24, 25 and 26
Wi t hout prejudice because it finds that the plaintiff has not
plead wth specificity that the defendants defrauded him

The plaintiff does not cite which provision of the
UTPCPL that he believes the defendants violated. The Court wll
assunme, as did the defendants, that the plaintiff is alleging
vi ol ations under the UTPCPL's catch-all provision, 73 P.S. § 201-
2(4)(xxi). See Defs’ Mt. to Dismss at 20. This section
provi des that a person violates the UTPCPL by engaging in any
fraudul ent or deceptive conduct which creates a |ikelihood of
confusi on or m sunder st andi ng.

To bring a claimfor fraud under this provision, a
plaintiff nust state the elenents of common-law fraud. See Tran

v. Metropolitan Life Ins. Co., 408 F. 3d 130, 140-41 (3d G

2005). In order to prove common-law fraud, a plaintiff nust
provi de clear and convincing evidence of: (1) a

m srepresentation, (2) material to the transaction, (3) made
falsely, (4) with the intent of m sleading another to rely on it,

(5) in which justifiable reliance resulted, and (6) in which
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injury was proxi mately caused by the reliance. See Santana

Products, Inc. v. Bobrick Washroom Equi pnent, Inc., 401 F.3d 123,

136 (3d Cir. 2005).

Pursuant to Rule 9(b) of the Federal Rules of G vil
Procedure, a plaintiff alleging fraud nust state the
ci rcunstances of the alleged fraud wwth sufficient particularity
to place the defendant on notice of the “precise m sconduct with

which [it is] charged.” Lumyv. Bank of Am, 361 F.3d 217,

223-224 (3d Cir. 2004). To satisfy this standard, the plaintiff
must plead or allege the date, tinme and place of the alleged
fraud or otherw se inject precision or sone neasure of

substantiation into a fraud allegation. Frederico v. Hone Depot,

507 F.3d 188, 200 (3d Gr. 2007).

The plaintiff has alleged that the defendants
intentionally msled himby allegedly failing to provide the
proper disclosures and failing to disclose all fees and costs of
the loan at the tinme of the nortgage application. See Am Conpl.
at 22-25, 26-27 and 31-32. CQutside of these broad accusati ons,
however, the plaintiff does not state with particularity or
otherwi se inject precision into the circunstances surrounding the
al I egations of fraudul ent conduct by the defendants. The
plaintiff does not neet the pleading requirenments of Rule 9(b)
because he fails to provide any factual evidence that the | ender

intentionally made a material m srepresentation, that he
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justifiably relied upon such m srepresentations, or that he
suf fered damages proxi mately caused by such reliance.

There is sonme authority to suggest that the catch-al
provision also applies to acts that are nerely deceptive. See

Hunt v. U.S. Tobacco Co., 538 F.3d 217, 255 (3d Cr. 2008). Even

if the heightened particularity is not required for “deceptive”
conduct, the Court still concludes that the anended conpl ai nt
does not contain sufficient factual content to show that the
def endants engaged in such conduct. The anmended conpl ai nt
contains only conclusory allegations and is devoid of
representati ons nade by the defendants or any specific actions
taken by themthat woul d cause any |ikelihood of confusion.
These allegations are insufficient to survive the federal
pl eadi ng standards set forth in Twonbly and | gbal.

The Court, however, grants the plaintiff |eave to anmend
his conplaint under Rule 15 to state specific facts that would

state a claimfor common-|aw fraud or deception under the UTPCPL

F. FCRA and FDCPA

Count 38 of the conplaint alleges violations of the
FCRA. Count 40 of the conplaint alleges violations of the FDCPA.
The defendants nove to dismss the plaintiff’s clains under both
of these counts. The Court grants the defendants’ notion to

di sm ss counts 38 and 40 w t hout prejudice.
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Count 38 alleges that the defendants viol ated the FCRA
by continuing to report allegedly inaccurate information to the
credit bureaus and for failing to report that the |loan was in
di spute. See Am Conpl. at 34. Although the plaintiff is not
specific as to which section of the FCRA he believes the
defendants violated, this claimnost likely alleges a violation
of 15 U . S.C. 8§ 1681s-2(b). Under that provision, a plaintiff
must prove (1) that he notified a credit reporting agency of the
di spute under 8§ 1681i, (2) that the credit reporting agency
notified the party who furnished the information under
8§ 1681li(a)(2), and (3) that the party who furnished the
information failed to investigate or rectify the disputed

charged. See Jaramllo v. Experian Info. Solutions, Inc., 155 F

Supp. 2d 356, 363 (E.D. Pa. 2001).

The defendants argue that, because the plaintiff did
not specifically plead that he contacted a credit reporting
agency to notify it of the dispute, this FCRA clai mshould be
dismssed. See Def.’s Mot. to Dismss at 22.

This claimis dismssed without prejudice. |If the
plaintiff has evidence that he fulfilled the requirenents of
§ 168li(a)(2), then he may anend his conplaint under Rule 15 to
state those facts for this count.

In count 40, the plaintiff alleges violations of the

FDCPA. See Am Conpl. at 36. The FDCPA provides a renedy for
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consuners who have been subjected to abusive, deceptive or unfair

debt collection practices. Pollice v. Nat'l Tax Funding, L.P.

225 F. 3d 379, 400 (3d Cr. 2000). The provisions of the FDCPA
generally apply only to debt collectors. 1d. at 403.

The statute defines a “debt collector” as any person
who attenpts to collect debts “owed or due or asserted to be owed
or due another.” See 15 U . S.C. 8§ 1692a(6). The definition
explicitly does not include “any person collecting or attenpting
to collect any debt owed or due or asserted to be owed or due
another to the extent such activity . . . concerns a debt which
was not in default at the tinme it was obtained by such person.”
15 U.S.C. 8§ 1692a(6)(F)(iii).

The allegations in this count deal with the servicing
of the loan and apply only to Wlls Fargo as the | oan’s servicer.
Wells Fargo argues that it is not a “debt collector” under the
FDCPA because the plaintiff has not alleged that the debt being
serviced was in default at the tinme it was obtained by the
servicer, as required under 8 1692a(6)(F)(iii). See Def.’s Mot.
to Dismss at 23. The Court agrees that Wlls Fargo is not a
debt collector as defined by the FDCPA under the facts all eged.
The plaintiff has not alleged that the |loan was in default at the
tinme it was obtained by Wells Fargo.

This count is also dismssed without prejudice. If

there is evidence that the loan was in default when Wlls Fargo
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began servicing the loan, then the plaintiff may anmend his

conplaint to allege those facts.

[11. Concl usion

For the reasons stated above, the defendants’ notion to
dismss is granted for the plaintiff’s clains under counts 1-13,
15-38 and 40. The plaintiff’s clains under counts 1, 3, 4, 7,
15-17, 19-22, 27, 32-34, 36 and 37 are hereby dism ssed with
prejudice. The plaintiff’s clainms under counts 2, 5, 6, 8-13,
18, 23-26, 28-31, 35, 38 and 40 are dism ssed w thout prejudice.
The defendants’ notion to dismss count 39 is denied in part and

granted in part.

An appropriate Order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH J. TAGGART : CIVIL ACTI ON
V.
NORVEST MORTGAGE, INC.. et al. No. 09-1281
ORDER

AND NOW this 11th day of January, 2010, upon
consi deration of the defendants’ Mtion to D sm ss Arended
Conpl ai nt (Docket No. 10), the plaintiff’s Cross-Mtion to
Dismss - Plaintiffs Rebuttal (Docket No. 17), and the
defendants’ reply thereto, IT IS HEREBY ORDERED t hat the
defendants’ notion to dismss is GRANTED in part and DEN ED in
part, for the reasons stated in a nenorandum of |aw bearing
t oday' s date.

1. Counts 1, 3, 4, 7, 15, 16, 17, 19, 20, 21, 22, 27,
32, 33, 34, 36 and 37 of the Anended Conpl aint are DI SM SSED in
their entirety. The plaintiff’s clainms under those counts are
di sm ssed with prejudice.

2. Count 2, 5, 6, 8, 9, 10, 11, 12, 13, 18, 23, 24,
25, 26, 28, 29, 30, 31, 35, 38 and 40 of the Anmended Conpl ai nt
are DISMSSED in their entirety. The plaintiff’s clains under

those counts are dism ssed w thout prejudice.



3. Count 39 of the Amended Conplaint is DISM SSED in
part. Only the plaintiff’s clainms under 8§ 2605(e)(3) remain in
t hat count.

It is further ORDERED that, if the plaintiff wshes to
amend his conplaint, he shall file his amended conplaint with the

Court on or before February 11, 2010.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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