IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
LI NDA BERKERY,
Plaintiff, : ClVIL ACTI ON
v. : No. 09-cv-4944

COWM SSI ONER OF | NTERNAL REVENUE
and UNI TED STATES,

Def endant s.

MEMORANDUM AND ORDER

Joyner, J. January 11, 2010

This case is now before the Court on Defendants’ Mtion to
Dismiss Plaintiff’s Amended Conplaint (Doc. No. 16). For the
reasons set forth bel ow, Defendants’ Mtion to Dismss is
GRANTED.

Fact ual Backqgr ound

This dispute centers around Plaintiff’s tax liability for
the property at 652 Bethl ehem Pi ke in Flourtown, Pennsylvani a.
This home served as Plaintiff’s only residence from 1990 unti |
1998. Plaintiff owned this property subject to a nortgage held
by WMC Mortgage Co. (“WMC’) and a second nortgage held by LaSalle
National Bank. In 1998, Plaintiff had fallen behind on her
nort gage paynents, and WMC began forecl osure proceedi ngs on the
property. Rather than require WMC to conpl ete forecl osure,

Plaintiff agreed to turn over the property in exchange for a



cancel l ation of her debt and to avoid any further liability on
t he property.

The Internal Revenue Service first contacted Plaintiff
concerning the 652 Bethl ehem Pi ke property in 2008. At that
time, it advised Plaintiff that she had not properly reported the
di scharge of indebtedness that she received from W as i ncone on
her tax returns. The I.R S infornmed Plaintiff that she owed
approximately $18,000 in taxes based on this discharge-of -
i ndebt edness inconme. Further, Defendant Conmm ssioner of |nternal
Revenue (“Conm ssioner”) refused to disburse Plaintiff’s 2008 tax
refund of $1,967 due to this allegedly outstandi ng debt.

Plaintiff asserts that Defendant Conm ssioner has illegally
assessed her inconme tax by classifying the discharge of
i ndebt edness for the 652 Bethl ehem Pi ke property as taxable
income. She seeks direct relief pursuant to the Fifth and
Fourteenth Amendnents of the United States Constitution, a wit
of mandanus pursuant to the Mandanus Act, 28 U S.C. § 1361, and
to bring a refund suit under 28 U.S.C. §8 1346(a)(1) and 26 U.S.C
8§ 7422.

Def endants claimthat this Court |acks subject matter
jurisdiction to adjudicate these clains due to the doctrine of
sovereign imunity. Defendants, therefore, have filed a Mtion

to Dism ss based on Federal Rule of Cvil Procedure 12(b)(1).



St andard
Federal Rule of G vil Procedure 12(b)(1) requires a court to
dism ss a conplaint if there is a |lack of subject matter
jurisdiction. 1In evaluating a Rule 12(b)(1) notion to dismss, a

court can treat the notion as either a facial or a factual

challenge to the plaintiff’s conplaint. Gould Elecs. Inc. v.

United States, 220 F.3d 169, 176 (3d Cr. 2000). In reviewng a

facial challenge, the court is limted to considering the
conplaint itself and any attachnents thereto, and nust viewthe
facts in the light nost favorable to the non-noving party. 1d.
In a factual chall enge, however, the court is permtted to

consi der other evidence introduced by the parties. 1d. Wen
reviewing a factual challenge, the court may “wei gh the evidence
and satisfy itself as to the existence of its power to hear the

case.” NMrtensen v. First Fed. Sav. & Loan Ass’'n, 549 F.2d 884,

891 (3d Gir. 1997). Further, not only is there no presunption
that the facts pled by the plaintiff are true in a factual
chal | enge, but the burden of establishing the court’s
jurisdiction falls on the plaintiff. [d.

Di scussi on

Al t hough Defendants claimto bring a factual challenge to
t he exi stence of subject matter jurisdiction, their Mdtion to
Di sm ss appears to nore appropriately be characterized as a

facial challenge. As the court in Gould Electronics noted, it is




only when the defendant contests the pleadings by presenting
evidence that a factual challenge arises; if the defendant does
not raise any evidentiary challenge to the facts as pled by the
plaintiff, these should be accepted as true for the purpose of
the notion to dismss. 220 F.3d at 177. 1In the present case,
Def endants do not introduce any evidence extrinsic to the

pl eadi ngs, nor do they appear to contest any of Plaintiff’s
factual allegations. |Instead, Defendants sinply assert that
Plaintiff’s Conplaint has not set forth a | egal basis for subject
matter jurisdiction. For these reasons, we will treat

Def endants’ Mdtion to Dismss as a facial challenge to
Plaintiff’s Conplaint.

Plaintiff points to three separate sources as providing this
Court with subject matter jurisdiction. First, Plaintiff clains
a private right of action contained in the Constitution itself.
Second, Plaintiff points to the Mandanus Act as providing this
Court wth subject matter jurisdiction over her clains against
Def endant Conmmi ssioner. Finally, Plaintiff alleges that this
Court has jurisdiction pursuant to the federal statutes that
provi de a cause of action for a refund suit against the United
States. Defendants argue that none of these allow Plaintiff to
avoi d sovereign imunity’s reach, and, therefore, seek dism ssal

We begin with a general discussion of the doctrine of

sovereign imunity, and then will exam ne whet her each of



Plaintiff’s clains fall into any exceptions to the doctrine. As
we agree with Defendants that sovereign imunity operates to bar
all of Plaintiff’s actions, we must dismss her suit for |ack of
subject matter jurisdiction.
Sovereign Imunity

The Supreme Court has |l ong recogni zed that the federal
government is imune fromsuit unless it consents to be sued.

E.q., Lehman v. Nakshian, 453 U. S. 156, 160 (1981). |If the

gover nnment does choose to subject itself to suit, it is free to
place limts on this consent. [d. Any waiver of imunity nust
be “unequivocally expressed” and any |imtations or exceptions to
this imunity nust be “strictly observed.” 1d. at 160-61. If a
court determ nes that sovereign imunity applies, it nmust dismss

the case for lack of subject matter jurisdiction. FED Cv. Myer,

510 U.S. 471, 475 (1994).

A plaintiff cannot automatically avoid the reach of
sovereign immunity sinply by suing an individual officer. 1In
cases where an individual officer is naned, the court nust
determ ne whether the suit is against the officer acting as an
i ndividual, or whether the suit is attenpting to conpel the
officer to act in sone way that will inpact the governnent, and

is, therefore, a suit against the sovereign. Larson v. Donestic

& Foreign Commerce Corp., 337 U S. 682, 689 (1949). Inportantly,

“where the officer’s powers are limted by statute, his actions



beyond those |limtations are considered individual and not
sovereign actions.” 1d. Because of this fact, a suit against an
of ficer who has exceeded his authority is not barred by sovereign
immunity, even if he clains to have been acting in his official
capacity. In order for the officer’s conduct to be outside the
bounds of sovereign imunity, however, it nmust be beyond the
scope of his authority and not nerely a m staken exercise of his
powers. |d. at 690. Although showing a m stake by the officer
does

establish[] a wong to the plaintiff[,] . . . it does

not establish that the officer, in commtting that

wrong, is not exercising the powers del egated to hi m by

the sovereign. |If he is exercising such powers the

action is the sovereign’s and a suit to enjoin it may

not be brought unl ess the sovereign has consent ed.
Id. at 693. Wen suing an individual officer, therefore, if
sovereign imunity is to be avoided, the plaintiff nust allege
that the officer was acting wi thout authority and not nerely that
the officer reached the “wong” concl usion.
Constitutional C ains

Plaintiff first brings clainms under the Federal

Constitution’s Fifth and Fourteenth Amendnents for due process

and equal protection violations.? In Bivens v. Six Unknown Naned

1Although Plaintiff’s Conplaint states that these clains are brought
under 42 U.S.C. § 1983, her Response to Defendants’ Mdtion to Disniss
recogni zes that this relief is not available to her because Defendants are not
state actors. Instead, Plaintiff asks this Court to treat her constitutional
clains as Bivens clainms. As Defendants address these clainms as arising under
Bi vens both in their Motion to Dismss and their Reply, we see no prejudice in
acceding to Plaintiff's request. We will, therefore, address Plaintiff’s
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Agents of the Federal Bureau of Narcotics, 403 U S. 388 (1971),
the Suprenme Court allowed the plaintiff to bring a claimfor
nmoney damages agai nst federal officers for the violation of his
Fourth Amendnent rights. 1In doing so, the Court sought to
provide a renedy for the plaintiff’s constitutional harns when it
was not clear that there otherw se woul d have been one. Bivens
did not, however, waive sovereign imunity and allow for suits
directly against the governnent every tine a constitutional harm

is alleged. Huberty v. U S. Anbassador to Costa Rica, 316 F

App’ x 120, 122 (3d G r. 2008) (citing Meyer, 510 U S. at 483).
Bi vens involved a case that, although brought against officers of
the United States, was not brought agai nst the soverei gn because
these officers were clearly acting beyond the reach of their
authority. In that situation, because the suit was not agai nst
t he sovereign, no waiver of sovereign imunity was required.
When, on the other hand, |ooking at a situation where suit is
brought against an official in his official capacity, sovereign
immunity applies, and “Bivens clains against the United States
are barred by sovereign inmunity, absent an explicit waiver.”
Huberty, 316 F. App’'x at 122.

Plaintiff’s suit in the instant case is against the

sovereign. First, Plaintiff names the United States as a

constitutional claims as arising directly out of the Constitution rather than
as an attenpt to bring a cause of action under 42 U.S.C. § 1983.



Def endant in this action. There is no question that a suit
against the United States is a suit against the sovereign, and
Plaintiff nmust show a waiver of its inmmunity if this suit is to
be mai ntai ned against this Defendant. Plaintiff is also suing

t he Comm ssioner of Internal Revenue in his official capacity for
the damages resulting from Def endant’ s assessnment and col | ection
of income taxes. Plaintiff does not contest that Defendant

Conmi ssioner is authorized to assess and collect taxes. 26
US. C 8§ 6201; id. 8 6301. Nor does Plaintiff contest that

Def endant Conmi ssioner is authorized to seek satisfaction of tax
debts through neans such as w thhol ding of tax refunds or filing
alien on her wages. |d. 8 6402(a); id. 8§ 6321. Instead,
Plaintiff clainms that Defendant Conm ssioner is m stakenly
performng these duties in her case. This is precisely the kind
of suit against an officer that inplicates sovereign imunity, as
di scussed in Larson. Both Defendants, therefore, are protected
by sovereign imunity.

Once it has been established that sovereign i nmunity
applies, Plaintiff nust denonstrate a waiver of this immunity in
order to allow her suit to proceed. Because Plaintiff does not
denonstrate, or even allege, the existence of any waiver of
sovereign imunity either for Defendant United States or
Def endant Conmi ssioner, the doctrine of sovereign immunity

prevents us from having subject matter jurisdiction over her



constitutional clains.
Mandanus

Plaintiff also urges this Court to find jurisdiction in the
Mandamus Act, 28 U.S.C. § 1361. As an initial matter, the
statute applies only to “an officer or enployee of the United
States.” W, therefore, do not have jurisdiction to grant a wit
of mandanus agai nst Defendant United States. Turning to
Plaintiff’s request for a wit of mandanus agai nst Def endant
Comm ssioner, we first nust determ ne whether 28 U S.C. 8§ 1361 is
an express wai ver of the government’s sovereign inmunity.
Nei t her the Supreme Court nor the Third Crcuit has directly
spoken to the issue of whether the Mandanus Act operates as a
wai ver of sovereign imunity, or whether it sinply provides
federal question jurisdiction over petitions for a wit of
mandanus. O the circuits that have addressed the question,
however, the majority have held that §8 1361 is not a waiver of

sovereign immunity.? The First Crcuit stated the rationale for

’The First, Miirhead v. Mecham 427 F.3d 14, 18 (1st Cr. 2005), Second,

Doe v. Giviletti, 635 F.2d 88, 94 (2d Cir. 1980), Fifth, Mcdain v. Pan. Cana
Commin, 834 F.2d 452, 454 (5th Cir. 1987), Eighth, Essex v. Vinal, 499 F. 2d
226, 232 (8th Cir. 1974), Ninth, Odd v. United States, No. 91-35954, 1992 W
184330, at *1 (9th Cir. Aug. 4, 1992), and D.C. Crcuits, Wash. Legal Found.
v. U S Sentencing Commin, 89 F.3d 897, 901 (D.C. Cir. 1996), have all found
that the Mandarmus Act is not a general waiver of sovereign inmunity. The
Sevent h, Vishnevsky v. United States, 581 F.2d 1249, 1255-56 (7th Cr. 1978),
and Tenth Circuits, Trackwell v. US. Gov't, 472 F.3d 1242, 1244-45 (10th Grr.
2007), disagree, and have held that sovereign inmmunity need not be consi dered
when addressi ng mandanus actions. W recognize that, in large part, the

di fference between these hol dings may be semantical. As the Seventh and Tenth
Circuits point out, mandanmus is only avail abl e when the of fi cer does not
performa clear, nondiscretionary duty. In such a circunstance, it wll

generally be the case, as discussed infra, that the suit ceases to be agai nst
the sovereign, and instead is against the officer as an individual, thereby
elimnating the need for a wai ver of sovereign imunity. Nevertheless,
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this opinion when it noted that “the statute does not create any
new cause of action against the governnment. It sinply gives the
courts jurisdiction in those instances in which substantive | aw

al ready provides a renedy.” Miirhead v. Mecham 427 F.3d 14, 18

(1st Cr. 2005). In other words, 8 1361 nerely draws nmandanus
actions within the reach of 28 U S.C. 8§ 1331, and does not
guarantee that the action can be used agai nst any defendant at
any time. We agree with the magjority of the circuits that have
addressed the issue, and find the better interpretation to be

t hat the Mandamus Act did not waive sovereign imunity for al

cl ai ns brought under it.

Qur conclusion is further reinforced by the fact that
al though the statute can only apply to officers or enpl oyees of
the sovereign, it is not necessary to read the Act as a waiver of
sovereign imunity in order to give it nmeaning. As the D.C

Circuit stated, under the “Larson-Dugan exception” “[i]f a

plaintiff seeks a wit of mandanus to force a public official to
performa duty inposed upon himin his official capacity . . . no

separate wai ver of sovereign immunity is needed.” Wash. lLega

Found. v. U S. Sentencing Commin, 89 F.3d 897, 901 (D.C. Cr

1996). This is because if the officer is acting outside the

scope of his authority, sovereign imunity will not apply, and,

consi dering the inportance that the Suprene Court has placed on respecting the
governnent’s inmmunity fromsuit, we think it inportant to undertake the Larson
analysis in situations where the Defendant is asserting that this Court |acks

subj ect matter jurisdiction.
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therefore, no waiver of sovereign immunity is needed. Wits of
mandanus, therefore, are appropriate, and do not offend notions
of sovereign immunity, in situations where the court is not
conpel ling the sovereign to act, but is nmerely conpelling the

agent to act as the sovereign has already instructed.

Havi ng determ ned that the Mandanus Act did not waive
sovereign imunity, we nust now undertake an anal ysis of whether
Plaintiff’s clains are barred. Plaintiff, therefore, finds
herself in the same position in trying to bring a mandanus action
as she did intrying to bring a Bivens claim if she has
establ i shed that Defendant Comm ssioner was acting outside the
bounds of his authority, he will not be protected by sovereign
immunity, and this Court will have subject matter jurisdiction
over her mandanus petition. Plaintiff, however, has not shown
any directive prohibiting Defendant fromtaking any of the
actions that he did, or ordering himnot to apply the tax code to
an individual in circunstances such as her’'s. Rather, Plaintiff
nmerely disagrees with the way in which Defendant Conm ssioner
applied the Internal Revenue Code. As discussed above, this is a
power that is entrusted to the Conm ssioner. Such a
di sagreenent, therefore, is not sufficient to avoid the operation
of sovereign inmunity. As Plaintiff has not alleged any waiver

of sovereign inmunity for her mandanus action, we |ack subject

matter jurisdiction over her mandanus claim

11



Ref und Suit

Finally, Plaintiff seeks to establish jurisdiction based on
28 U.S.C. § 1346(a)(1) and 26 U S.C. § 7422. Subsection
1346(a) (1) waives sovereign inmmunity, and provides a civil action
against the United States for the recovery of any internal
revenue tax that was inproperly assessed or collected.
Plaintiff, in part, seeks the recovery of her $1,967 refund check
that was wi thhel d by Defendant and applied to the debt that she
chall enges. Plaintiff, however, cannot avail herself of a refund
suit at this juncture. “Despite its spacious terns, 8§ 1346(a)(1)
must be read in conformty with other statutory provisions which
qualify a taxpayer’s right to bring a refund suit upon conpliance
with certain conditions. The first is § 7422(a), which .
l[imts a taxpayer’s right to bring a refund suit . . . .” United

States v. Dalm 494 U S. 596, 601 (1990).

Under 8§ 7422(a), a refund action cannot be naintained until
the plaintiff has filed a claimfor a refund with the Secretary
of the Treasury. As noted above, any limtations on the
government’s wai ver of sovereign inmunity nust be strictly
observed. It will not suffice to note that there are
di sadvantages to filing a claimwith the Secretary or even to
claimthat it is practically inpossible for Plaintiff to do so in
this case. The governnment need not consent to suit, and if it
chooses to do so, it is entitled to set limts on this consent.

Because Plaintiff has not yet filed a claimfor a refund with the

12



Secretary and followed through with her adm nistrative renedi es,
we are wthout power to hear this case, regardless of the nerits
of Plaintiff’s clains. Although the governnment has waived its
sovereign inmunity, it has only done so for plaintiffs who have
foll owed specific steps, and Plaintiff has not done so in this

case.

Concl usi on

Because Plaintiff has failed to establish the existence of
this Court’s subject matter jurisdiction over her clains, we nust
di sm ss them pursuant to Federal Rule of G vil Procedure
12(b)(1). Plaintiff brings her clains against the sovereign, and
as such, she is required to show that sovereign i munity has been
explicitly waived. Plaintiff is unable to point to any explicit
wai ver of sovereign imunity, and therefore, her clains nust

fail.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LI NDA BERKERY
Pl aintiff, : ClVIL ACTI ON
V. : No. 09-cv-4944

COMM SSI ONER OF | NTERNAL REVENUE
and UNI TED STATES,

Def endant s.
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ORDER

AND NOW this 11t h day of January, 2010, upon
consi deration of Defendants’ Mtion to Dismss Plaintiff’'s
Amended Conpl aint (Doc. No. 16) and responses thereto, for the
reasons set forth in the attached Menorandum it is hereby
ORDERED that the Mdtion is GRANTED, and the case is DI SM SSED f or
| ack of subject matter jurisdiction pursuant to Federal Rul e of

G vil Procedure 12(b)(1).

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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