INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROLINE BEHREND, et al. . CIVIL ACTION
V.
COMCAST CORPORATION, et al. NO. 03-6604
ORDER

AND NOW, this 7th day of January 2010, upon consideration of Plaintiffs Amended
Motion for Certification of the Philadel phia Class (Docket Entry 330), al responses thereto, the
testimony heard by the Court, and the arguments of counsel, IT ISHEREBY ORDERED as
follows:

1. The Motionis GRANTED.
2. The Court CERTIFIES the following plaintiff class pursuant to Fed. R. Civ. P. 23(a) and

(b)(3):

All cable television customers who subscribe or subscribed at any
time since December 1, 1999 to the present to video programming
services (other than solely to basic cable services) from Comcast,
or any of itssubsidiaries or affiliatesin Comcast’s Philadel phia
cluster. The class excludes governmental entities, Defendants,
Defendants' subsidiaries and affiliates and this Court.

For purposes of this class definition, the term “ Comcast’ s Philadelphia cluster” is be
defined to mean:

those areas covered by Comcast’ s cable franchises or any of its
subsidiaries or affiliates, located in Philadelphia, Pennsylvania and
geographically contiguous areas, or areas in close geographic
proximity to Philadel phia, Pennsylvania, which is comprised of the
areas covered by Comcast’ s cable franchises, or any of its
subsidiaries or affiliates, located in the following counties: Berks,
Bucks, Chester, Delaware, Montgomery and Philadel phia,
Pennsylvania; Kent and New Castle, Delaware; and Atlantic,
Burlington, Camden, Cape May, Cumberland, Gloucester, Mercer



and Salem, New Jersey.
Plaintiffs Caroline Behrend and Stanford Glaberson are APPOINTED as representatives
of the Philadelphia Class.
Pursuant to Fed. R. Civ. P. 23(g), the law firms of Heins Mills & Olson, P.L.C. and
Susman Godfrey, L.L.P. are APPOINTED Co-Lead Counsel for the Philadel phia Class.
Defendants Motion for Partial Findings Pursuant to Fed. R. Civ. P. 52(c) (Docket Entry
412) isDENIED.
Plaintiffs Motion to Seal Document (Docket Entry 418) is GRANTED.

BY THE COURT:

/s/ John R. Padova
John R. Padova, J.




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROLINE BEHREND, et al. . CIVIL ACTION
V.
COMCAST CORPORATION, et al. NO. 03-6604
MEMORANDUM
Padova, J. January 7, 2010

I INTRODUCTION

Presently before the Court in thisantitrust suit alleging violations of Sections 1 and 2 of the
Sherman Act, 15U.S.C. 881, 2, isthe Plaintiffs' Amended Motion for Class Certification. On May
3, 2007, the Court granted a motion to certify the class. However, following the decision of the

United States Court of Appeasfor the Third Circuit inInre Hydrogen Peroxide Antitrust Litig., 552

F.3d 305 (3d Cir. 2008) (“Hydrogen Peroxide’), we granted Comcast’s motion to reconsider the

certification decision and the putative Class (“the Class’) filed the pending Amended Motion.
The only certification issue that remains in dispute is the requirement of Fed. R. Civ. P.

23(b)(2) that common issues of law and fact predominate.* To support its certification arguments,

'In our May 23, 2007 certification decision, we determined that the Rule 23(a) requirements
of numerosity, commonality, typicality, and adequacy had been satisfied by the Class. We also
determined that the Class had satisfied the Rule 23(b)(3) requirement of superiority. Comcast does
not contest these determinations, which we incorporate by reference.
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the Class has propounded the expert reports of Dr. Michael Williams? and Dr. Hal Singer.® Its
damages expert, Dr. James McClave, has also submitted reports to show class-wide damages.*
Comcast hasresponded with the expert reportsof Dr. Tasneem Chipty® and Dr. David J. Teece.® The
experts opinions raise substantial issues of fact and credibility that we are required to resolve to
decide the pending motion. See Peroxide, 552 F.3d at 316 (stating that the requirements of Rule 23

are not merely “pleading rules’ and an “overlap between a class certification requirement and the

Dr. Williams is the director of ERS Group, an economic and financial consulting firm
specializing in complex businesslitigation and regulation. He holdsaPh.D. in economicsfrom the
University of Chicago and was previously employed as an economist with the Antitrust Division of
the Justice Department. (Expert Decl. of Michael Williams, Ph.D. 1 (*Williams Decl.”).)

3Dr. Singer is President of Empiris LLC, an economic consulting firm. HeholdsaPh.D. in
economics from Johns Hopkins University. His economic expertise is antitrust, industrial
organization and regulation. (Class Cert. Decl. of Dr. Hal Singer 16 (“ Singer Class Cert. Decl.”).
He has worked as an economist for the U.S. Securities and Exchange Commission and the Army
Corpsof Engineers, aswell asfor private economic consulting firms, and hastaught microeconomics
and international trade at the undergraduate level. (I1d. 18.)

“Dr. McClave hasaPh.D. in statistics and hastaught at the university level for 20 years. He
is an expert in the field of econometrics, which is the application of statistical and mathematical
methods to economic issues. He is currently the President and CEO of Info Tech, Inc., which
providesconsulting and software devel opment servicesassociated with antitrust analysis. (Corrected
Expert Decl. of Dr. James T. McClave at 1-2 (“McClave Decl.”).)

°Dr. Chipty is Vice President of CRA International, an economic and business consulting
firm. She speciaizes in economics and industrial organization. She holds a Ph.D. in economics
from the Massachusetts I nstitute of Technology. She hastaught at MIT, The Ohio State University,
and Brandeis University and served as a consultant to the Department of Justice and the Federal
Communications Commission. (Decl. of Dr. Tasneem Chipty in Reply to Plaintiffs Amended
Motion to Certify the Philadelphia Cluster Class at 1 (“ Chipty Decl.”).)

®Dr. TeeceholdsaPh.D. in economicsfrom the University of Pennsylvania. Heisthe Tusher
Professor of Global Business and Director of the Institute for Management, Innovation and
Organization at the University of Californiaat Berkley. He has aso taught at Stanford University
and Oxford University. Heisalso Director and Vice Chairman of LECG, LLC, an expert services
firm specializing in the application of economic and financia analysis to legal and policy issues.
(Expert Report of David J. Teece, Ph.D. at 6 (“Teece Report”).)

-4



merits of aclaim is no reason to decline to resolve relevant disputes when necessary to determine
whether a class certification requirement is met”). Having rigorously analyzed the expert reports,
aswell asthetestimony presented by the parties during afour-day evidentiary hearing, we conclude
that the Class has met its burden to demonstrate that the element of antitrust impact is capable of
proof at trial through evidencethat iscommon to the classrather than individual to itsmembers, and
that there is a common methodology available to measure and quantify damages on a class-wide
basis.

. STANDARD OF REVIEW

A. Class Certification

In order to obtain class certification, aparty must satisfy the four prerequisites of Rule 23(a)
and show that the action can be maintained under at least one of the provisions of Rule 23(b).’

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 613-14 (1997). The Class in this case seeks

certification under Rule 23(b)(3), which providesthat certification is permissibleif “the court finds
that the questions of law or fact common to class members predominate over any questions affecting
only individual members, and that aclassaction issuperior to other available methodsfor fairly and
efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Thetwin requirements of Rule
23(b)(3) arereferred to as the predominance and superiority requirements. Comcast concedes that
the Class satisfied the Rule 23(a) prerequisites and the Rule 23(b)(3) superiority requirement; the

sole remaining issue is whether it satisfies the predominance requirement of Rule 23(b)(3).

'Rule 23(a) provides that class certification is permissible only if “(1) the class is so
numerousthat joinder of all membersisimpracticable, (2) thereare questionsof law or fact common
to the class, (3) the claims or defenses of the representative parties are typica of the clams or
defensesof the class; and (4) therepresentative partieswill fairly and adequately protect theinterests
of theclass.” Fed. R. Civ. P. 23(a).
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Classcertificationisonly appropriate“if thetrial courtissatisfied, after arigorousanalysis,”

that each requirement of Rule 23 has been met. Gen Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 161

(1982). “Class certification isan especialy serious decision, asit ‘is often the defining moment in
class actions (for it may sound the “ death knell” of the litigation on the part of plaintiffs, or create
unwarranted pressure to settle nonmeritorious claimson the part of the defendants).”” Inre Constar

Int’l Inc. Sec. Litig., 585 F.3d 774, 780 (3d Cir. 2009) (quoting Newton v. Merrill Lynch, Pierce,

Fenner & Smith, Inc., 259 F.3d 154, 162 (3d Cir. 2001)).

The United States Court of Appealsfor the Third Circuit hasrecently clarified what is meant
by “rigorousanalysis.” Rigorousanalysisrequires*‘athorough examination of thefactual and legal

alegations,”” Hydrogen Peroxide, 552 F.3d at 316 (quoting Newton, 259 F.3d at 167), and the

resolution of al legal or factual disputesrelevant to Rule 23 by a preponderance of the evidenceto
“make findings that each Rule 23 requirement is met or isnot met,” id. at 320. In other words, we
must find, based on “al relevant evidence and arguments presented by the parties,” that “the
evidence more likely than not establishes each fact necessary to meet the requirements of Rule 23.”
Id. Thedistrict court’ sfindings, while conclusive with respect to class certification, do not bind the

fact-finder onthemerits. Id.; seealso Inre New Motor Vehicles Can. Exp. Antitrust Litig., 522 F.3d

6, 24 (1st Cir. 2008); In re Initial Pub. Offering Sec. Litig., 471 F.3d 24, 41 (2d Cir. 2006) (“In re

IPO”); Unger v. Amedisys, Inc., 401 F.3d 316, 323 (5th Cir. 2005).

Although adistrict court inquiresinto the merits of the case insofar as“argumentsthat go to

themeritsof aplaintiff’scause of action. . . also implicate the class certification decision,” Jackson

V. Se. Pa. Transp. Auth., 260 F.R.D. 168, 184 (E.D. Pa. 2009), such aninquiry ismerely preliminary.

Hydrogen Peroxide, 552 F.3d at 317. A plaintiff need not establish by a preponderance of the
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evidence the merits of its claims at the class certification stage, and any inquiry into the merits that
isnot necessary to aRule 23 decisionis precluded. Jackson, 260 F.R.D. at 184 (citing Newton, 259

F.3d at 166-67, and Hydrogen Peroxide, 552 F.3d at 317-18). However, the movant must do more

than “assur(€] . . . the court that it intends or plans to meet the requirements’ of Rule 23. Hydrogen

Peroxide, 552 F.3d at 318; see d'so Wachtel v. Guardian Life Ins. Co., 453 F.3d 179, 186 (3d Cir.

2006) (holding that there must be “full and clear articulation of thelitigation’s contours at the time
of class certification”).
As with other matters relating to Rule 23 requirements, “[e]xpert opinion . . . calls for

rigorous analysis.” Hydrogen Peroxide, 552 F.3d at 323, 325 (“Rule 23 calls for consideration of

all relevant evidence and arguments, including relevant expert testimony of the parties.”). A district
court must not uncritically accept expert opinion testimony “as establishing a Rule 23 requirement
merely because [it] holds the testimony should not be excluded, under Daubert or any reason.” Id.
at 323. Performing arigorous analysis may require the district court to weigh conflicting expert
testimony at the certification stage and determine whether an expert’s opinion is persuasive or
unpersuasive. Id. at 323, 324 (noting that “adistrict court may find it unnecessary to consider certain
expert opinion with respect to acertification requirement, but it may not declineto resolve agenuine

legal or factual dispute’ relevant to class certification); see aso In re IPO, 471 F.3d at 42

(disavowing an earlier holding “that an expert’ s testimony may establish acomponent of aRule 23

requirement simply by being not fatally flawed”); Blades v. Monsanto Co., 400 F.3d 562, 575 (8th

Cir. 2005). The court must resolve expert disputes to the extent necessary to determine whether a
Rule 23 requirement has been satisfied even if the dispute implicates the credibility of one or more

experts. Id. at 324.



B. Rule 23(b)(3) Predominance Requirement

Predominancerequiresthat “‘ [i] ssuescommon to the classmust predominate over individua

issues.”” Hydrogen Peroxide, 552 F.3d at 311 (quoting In re Prudential Ins. Co. Am. Sales Practice

Litig., 148 F.3d 283, 313-14 (3d Cir. 1998)). Thedistrict court must “consider whether plaintiff’s
legal claim, if plausible in theory, ‘is also susceptible to proof at trial through available evidence

commontotheclass.’” Jackson, 260 F.R.D. at 184 (quoting Hydrogen Peroxide, 552 F.3d at 325).

Thedistrict court’ sanalysisof predominance*isespecially dependent uponthemeritsof aplaintiff’s
clam,” Constar, 2009 WL 3462032 at *3, since “the nature of the evidence that will suffice to

resolve aquestion determines whether the questioniscommon or individual.” Hydrogen Peroxide,

552 F.3d at 311 (quoting Blades, 400 F.3d at 566). Accordingly, “‘adistrict court must formulate
some prediction as to how specific issues will play out in order to determine whether common or

individual issues predominatein agiven case.’” 1d. (quoting In re New Motor Vehicles Can. Exp.

Antitrust Litig., 522 F.3d 6, 20 (1st Cir. 2008)).

Notwithstanding the Supreme Court’ s observation that “[ p] redominanceisatest readily met
in certain cases alleging consumer or securities fraud or violations of the antitrust laws,” Amchem,
521 U.S. a 625, the district court should not “relax its certification anaysis, or presume a
requirement for certification is met, merely because a plaintiff’s claims fall within one of those

substantive categories.” Hydrogen Peroxide, 552 F.3d at 322. Therefore, “the court should not

suppress‘doubt’ asto whether aRule 23 requirement ismet -- no matter the area of substantivelaw.

Id. “*If proof of the essential elementsof the cause of action requiresindividual treatment, then class

certification isunsuitable.” 1d. at 311 (quoting Newton, 259 F.3d at 172).

To prevail onitsantitrust claim, the Class must prove the following elements: (1) violation
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of 8 1 of the Sherman Act; (2) individual injury or impact resulting from that violation; and (3)

measurabledamages. Hydrogen Peroxide, 552 F.3d at 311. Attheclasscertification stage, the Class

must establish that common proof will predominatewith respect to each of theseelements. Weisfeld

V. Sun Chem. Corp., 210 F.R.D. 136, 141 (D.N.J. 2002). With respect to antitrust impact, the Court

of Appealsfor the Third Circuit has explained:

Individua injury (also known as antitrust impact) is an element of the cause of
action; to prevail on the merits, every class member must prove a least some
antitrust impact resulting from the alleged violation. In antitrust cases, impact often
is critically important for the purpose of evaluating Rule 23(b)(3)’ s predominance
requirement because it is an element of the claim that may call for individual, as
opposed to common, proof. Plaintiffs’ burden at the class certification stage is not
to prove the element of antitrust impact, although in order to prevail on the merits
each class member must do so. Instead, the task for plaintiffs at class certification
is to demonstrate that the element of antitrust impact is capable of proof at tria
through evidence that is common to the class rather than individual to its members.
Deciding thisissue calls for the district court’ s rigorous assessment of the available
evidence and the method or methods by which plaintiffs proposeto use the evidence
to prove impact at trial.

Hydrogen Peroxide, 552 F.3d at 311-12 (citations omitted).

[I11.  COMMON EVIDENCE OF ANTITRUST IMPACT

The Class asserts that it can establish its antitrust claims through the following common

evidence of antitrust impact applicable to al class members:

Comcast’s swaps and transactions in the relevant geographic market,?® the

8T he swaps and acquisitions include the following actions taken by Comcast:

TheApril 1998 acquisition of Marcus Cableand its 27,000 cable subscriberslocated
in Harrington, Delaware, which is part of the PhiladelphiaDMA.

The June 1999 acquisition of Greater Philadel phiaCablevision, Inc., asubsidiary of
Greater Media, Inc., and its 79,000 cable subscribers located in Philadel phia.

The January 2000 acquisition of Lenfest Communications, Inc. and more than 1.1
million cable subscribers located in Berks, Bucks, Chester, Delaware, and
Montgomery counties in Pennsylvania, and New Castle County in Delaware.

The January 2000 acquisition of Lenfest's ownership interests in Garden State
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Philadel phiadesignated marketing area (“DMA™), eliminated competition, resulting
in increased prices for expanded basic cable subscribers;

Comcast’s clustering of the Philadelphia DMA led to higher expanded basic cable
rates throughout the DMA, affecting al class members,

Comcast’s clustering strategy made it profitable for Comcast to deny access to its
regional sports programming content, Comcast SportsNet Philadelphia (“CSN
Philadelphia’), to DirecTV and EchoStar, its direct broadcast satellite (“DBS”)
competitors, resultingin decreased DBS penetrationinthePhiladelphiaDMA, which
led to increased expanded basic cable prices to all class members;

Comcast’'s clustering has impaired the ability of overbuilders (rival wireline

providers of multichannel video programming service), such as competitor RCN, to

CablevisionL.P. andits212,000 customerslocated in Atlantic, Burlington, Camden,
Cape May, Cumberland, Gloucester, Mercer, and Salem counties in New Jersey,
which is part of the PhiladelphiaDMA.

The December 2000 swap agreement with AT& T, wherein Comcast obtained cable
systems and approximately 770,000 subscribers, including subscribers located in
Eastern Pennsylvania (Berks and Bucks counties) and New Jersey. In exchange,
AT&T obtained cable systems and approximately 700,000 Comcast subscribers
located in Chicago and el sewhere around the country.

The January 2001 swap agreement with Adel phia Communications Corp., wherein
Comcast obtained cable systems and approximately 464,000 subscribers located
primarily in the Philadelphia area and adjacent New Jersey areas. In exchange,
Adelphiareceived Comcast’ s cable systems and subscriberslocated in Palm Beach,
Floridaand Los Angeles, Cdlifornia

The April 2001 swap agreement with AT&T, wherein Comcast obtained cable
systems and approximately 595,000 subscribers, including subscribers located in
Pennsylvaniaand New Jersey.

The August 2006 swap agreement with Time Warner in connection with the
Adelphia bankruptcy, wherein Comcast obtained cable systems and approximately
41,000 subscribersin the PhiladelphiaDMA.

The August 2007 acquisition of Patriot Media and its 81,000 cable subscribers
located in New Jersey, within the Philadelphia DMA.
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effectively compete in the Philadelphia DMA, resulting in higher rates paid by all
class members; and
o widely accepted common methodologies are available to measure and quantify

damages on aclass-wide basis.
(Mem. in Supp. of PIS Am. Mot. for Cert. of the Philadelphia Class at 9; Williams Decl. { 108.)
Dr. Williams opines that the relevant product market is multichannel video programming services
distributed by multichannel video programmingdistributors (“MVPDs’), including cable companies,
local exchange carriers (“LECS’)°, and DBS providers. (Williams Decl. §22.) He states that the
relevant geographic market is the PhiladelphiaDMA. (Id. §27.) Dr. Williams attempts to show
that Comcast possesses market power in the relevant geographic market and product market by
conducting a market structure analysis. He then conducts a market performance analysis to
determine the results of Comcast’s attaining and maintaining its market power. In his market
structure analysis, Dr. Williams examines the effects of the swaps and acquisitions on Comcast’s
market share, thelevel of market concentration in the PhiladelphiaDMA, and barriersto entry. (1d.
1111.) In his market performance analysis, Dr. Williams examines Comcast’s alleged ability to
charge rates above those that would prevail in the absence of the alleged anticompetitive conduct.
(Id. 11126.)

A. The Geographic Market

Dr. Williams states seven basesto support hisconclusion that therel evant geographic market

isthe PhiladelphiaDMA.

° LECsaretraditional telephonecompaniessuchasV erizon, which offersitsfiber optic video
service in competition with Comcast’ s expanded basic cable service. They are also referred to by
some of the experts asincumbent local exchange carriersor “ILECS’.
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1. Denial of accessto CSN Philadelphiais based on the PhiladelphiaDMA

Dr. Williams' first economic explanationfor hisgeographic market descriptionfollowsfrom
his analysis of the effect of Comcast’s denial of CSN Philadelphia to the DBS providers. Dr.
Williams finds that Comcast had an economic incentive to deny CSN Philadelphia to the DBS
providers because of the percentage of subscribers it maintained in the Philadelphia DMA. He
reasonsthat if Comcast had asufficiently small percentage of subscribersinthe PhiladelphiaDMA,
it would not be profitable for the company to deny access to the DBS providers because thelossin
forgone revenue on sales of CSN Philadelphiato the DBS providers would be greater than the gain
in revenue on sales of multichannel video programming service to the incremental number of
subscribers who would have switched to DBS had Comcast not denied accessto CSN Philadelphia.
Dr. Williamsfindsthat Comcast’ sincreaseinits percentage of subscribersinthe PhiladelphiaDMA
through swapsand acquisitionsmadeit profitablefor Comcast to deny DBSprovidersaccessto CSN
Philadelphia. He also finds that econometric evidence showsthat, all else equal, denying accessto
CSN Philadelphiareduced DBS penetration rates in the PhiladelphiaDMA, and that, all elseequal,
reductionsin DBS penetration rates led to higher rates for expanded basic cabl e service throughout
the PhiladelphiaDMA. (1d. 11 28-29.)

2. Effect of ownership by alarge multi-system operator

Dr. Williams' second economic basisfor his geographic market definition followsfrom his
analysis of how a cable system’s rates change, all else equal, when it is owned by a large multi-
system operator (“MSO”) or becomes part of acluster. He statesthat econometric evidence shows

that, al elseequal, cable systems affiliated with alarge M SO generally have higher ratesthan other
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cable systems. Williams contends that a number of the cable systems acquired or swapped by
Comcast in the Philadel phiaDM A were not affiliated with alarge M SO prior to becoming affiliated
with Comcast, whichwasalarge MSO. (Id. 130.) He statesthat econometric evidence also shows
that, all else equal, cable systems owned by an MSO that are located in a geographic “cluster”
generally have higher rates than other cable systems. Comcast’s swaps and acquisitions in the
PhiladelphiaDMA created such acluster. Thus, Comcast’s conduct led to rates being increased or
maintained above the level that would prevail in the absence of that conduct throughout the
PhiladelphiaDMA. (Id.)

Comcast disputes this portion of Dr. Williams' opinion, arguing that it is not supported by
fact. It asserts that large portions of the Philadelphia DMA were already controlled by clustered
M SOs before the swaps and acquisitions. The class certification record demonstrates that large
portions of the DMA were, in fact, already controlled by MSOs. For example, Comcast acquired

substantial cable assetsinthe DMA through its purchase of Lenfest, itself alarge, clustered MSO.*°

Owilliams conceded on cross-examination that Lenfest was aready a substantial, clustered
cable system before it was acquired by Comcast:

Q But even prior to the Adelphiatransaction or any of the other deals, Comcast
and Lenfest (ph), closed in January of 2000, right?

That’s correct.

Comcast was a substantial cable cluster, at that time?

After the Lenfest acquisition?

Before.

Sure, Comcast had substantial propertiesinthe PhiladelphiaDMA before the
Lenfest transaction.

And Lenfest was a substantial cable cluster, at the time, right?

Lenfest had, yeah, they have approximately a million customers.

o »O0 >»O>O0>»

So, Lenfest had 1.1 million subscribers that, even just standing aone today,
Lenfest would be one of the largest cable clusters today?
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(WilliamsReply Decl. fig.5.) Acquisitionsand swapsfrom AT& T, Adelphiaand TimeWarner also
brought systemsinto Comcast ownership that were previously part of large MSOs. Seefootnote 8,
supra. Thisdoesnot, however, impeach Dr. Williams' assertion that the end result of the swapsand
acquisitions created an antitrust impact in the relevant geographic market. Thefact that parts of the
DMA were aready clustered does not eliminate the possibility that creating an even larger cluster
had anticompetitive effects. As Dr. Williams asserts in his market performance analysis,
consolidating the Philadel phia cluster from the cable properties previously owned by these M SOs
and other smaller cable companies permitted Comcast to charge supra-competitive prices for
expanded basic cable service in the geographic market.
3. Overbuilders

Thethird explanationthat Dr. Williamsprovidesfor hisgeographic market definitionfollows
from hisanalysisof how acable system’ srateschange, all elseequal, when it facescompetitionfrom
overbuilders. Hiseconomic analysis shows that Comcast’ s alleged anticompetitive conduct in the
Philadelphia DM A reduced the extent of competition provided by overbuildersin the Philadelphia
DMA. Hestatesthat econometric evidence showsthat reductionsin overbuilding cause cablerates
toincrease, al elseequal. Thus, Comcast’ sconduct led to ratesbeingincreased or maintained above
the level that would prevail in the absence of that conduct throughout the Philadelphia DMA.
(Williams Decl. 1 31.)

4. Benchmark competition

A They certainly are alarge cable company, yes, Sir.

(N.T. 10/15/09 at 37:13-25; 38:16-19.)
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Dr. Williams' fourth basisfollowsfrom an analysisof how *benchmark competition” affects
cablerates. Benchmark competition occurswhen competitioninamarket isenhanced by the actions
of regulators, firms, and/or customers in comparing the performance of different companies. He
opines that both cable regulators and cable customers rely on, and cable companies engage in,
benchmark competition. Inhisopinion, Comcast’ sswapsand acquisitionsin the PhiladelphiaDMA
reduced the degree of benchmark competition. Reductionsin benchmark competition, all elseequal,
cause cable rates to increase. Thus, Comcast’s conduct led to rates being increased or maintained
abovethelevel that would prevail in the absence of that conduct throughout the PhiladelphiaDMA.
(1d. 132)

5. Industry participants use DMAS

Fifth, Dr. Williams opines that industry participants characterize competition between

MVPDs as occurring in DMAs. (I1d. 133.)
6. Clustering

The sixth basis for Dr. Williams conclusion follows from an economic analysis that
demonstrates how swaps and acquisitions by an M SO that cause clustering can reduce overbuilding
and lead to higher profitsand higher rates. He opinesthat Comcast’ s swaps and acquisitionsin the
PhiladelphiaDMA created such acluster. Thus, Comcast’s conduct led to rates being increased or
maintained above the level that would prevail in the absence of that conduct throughout the
PhiladelphiaDMA. (Id. 134.)

7. Increased bargaining power

Finally, Dr. Williams bases his geographic market definition on an economic analysis that
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demonstrates how a cable provider’s increasing the number of its cable systems or clustering its
cable systems can increase its bargaining power and lead to higher profits and higher rates. He
opinesthat Comcast’ sswapsand acquisitionsin the PhiladelphiaDMA increased itsnumber of cable
systems and created such a cluster. Thus, Comcast’s conduct led to rates being increased or
maintained above the level that would prevail in the absence of that conduct throughout the
PhiladelphiaDMA. He opinesthat ahypothetical monopolist of MV PD servicesin the Philadel phia
DMA would find it profitable to impose a small but significant and nontransitory increase in price
(“SSNIP”). (Id. 135))

Comcast’s expert, Dr. Teece, disagrees with Dr. Williams' opinion that the Philadelphia
DMA isthe proper geographic market. Dr. Teece notes that the Third Amended Complaint defines
the relevant geographic market as the Comcast Philadel phia cluster, not the Philadelphia DMA.
(Teece Reply Decl. To Class Cert. 18 (“Teece Reply Decl.”).) He goesfurther to propose that the
relevant geographic market for expanded basic cable serviceisinherently local and may be assmall
asindividual households because, in the MV PD industry, there is no demand-side substitutability
between adjacent geographic areas. Thisis because consumers are extremely unlikely to move to
adifferent franchise areabecause of higher cablepricesor lower quality service. (1d. 19.) However,
because it is impractical to define a market at the household level, Teece opines that the FCC

calculates market share using franchise area™* (Id.) He concedes that the DMA level may be

n its decision approving the sale of Adelphia cable assets to Time Warner and Comcast,
the FCC stated that “[c]onsistent with our precedent, we find that the relevant geographic unit for
theanalysisof competitionintheretail distribution market isthe household.” (Ex. D27 {81.) Since
cablecompaniesgenerally operatein non-overl appingterritoriesand do not competewith each other
in the distribution markets they serve, the FCC determined that the transactions before it would not
reduce the number of competitive aternatives available to the vast mgjority of households. Id. The
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appropriate to assess regional sports programming, because interest in regiona sports roughly
approximates the DMA. However, he asserts, such issues are distinct from the alegations of the
Third Amended Complaint. (Id. §11.)

Accordingto Dr. Teece, six of Dr. Williams™ seven economic basesfor hismarket definition
are nothing more than arestatement of the conduct that he claimsisanticompetitive. (Id. at 16.) He
opines that none of these bases provide an adequate explanation for asserting that the Philadel phia
DMA istheproper geographic market because (1) thereissubstantial variationintheMV PD choices
available to individual consumersin the Philadelphia DMA including DBS and FiOS; (2) thereis
substantial variationin MV PD subscriber shares acrossthe DMA; and (3) variationsin cable prices
across local areas indicates variation in competitive conditions across the DMA. (ld. 11 19-29.)

We concludethat Dr. Williams' geographic market definition is susceptibleto proof at trial
through available evidence common to the class. Dr. Teece' s focus on theindividual household is
not supported by the record. Setting the geographic market at a unit that small would be both
impractical and inefficient. Thus, initsexamination of cable markets, the FCC aggregates relevant
geographic marketsin which customersface similar competitive choices. Theconduct at issue here
centers on Comcast’s attempt to acquire substantially all of the cable systems in the Philadel phia
DMA. Because the record evidence shows that consumers throughout the DMA can face similar
competitive choicesand suffer the samealleged antitrust impact resulting from Comcast’ sclustering

conduct in the Philadelphia DMA, we find that it can be the appropriate geographic market

FCC explained, however, that “because it would be administratively impractical and inefficient to
analyze a separate rel evant geographic market for each individual customer,” it aggregated relevant
geographic markets in which customers face similar competitive choices.” (Id. 181 n.282.)
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definition.

B. Market Structure Analysis

In his market structure anaysis, Dr. Williams concludes that Comcast's swaps and
acquisitions in the Philadelphia DMA eliminated actual or potential competition in the relevant
market. Through clustering, achieved viathe swaps and acquisitions, Comcast increased its share
of the relevant market, leading to higher rates throughout the Philadelphia DMA. Dr. Williams
asserts that Comcast’ s clustering strategy made it profitable for it to deny DBS providers accessto
CSN Philadelphia, that the inability of DBS providers to offer CSN Philadel phia reduced their
penetration rates in the Philadelphia DMA, and that the reduction in DBS penetration in the
PhiladelphiaDMA caused increasesin theratesfor expanded basic cable service paid by Comcast’s
subscribers throughout the PhiladelphiaDMA. According to Dr. Williams, Comcast’s clustering
also created an antitrust barrier to the entry of competitors, including overbuilders, and reduced or
eliminated benchmark competition, resulting in higher rates paid by Comcast’s subscribers
throughout the Philadelphia DMA. (Williams Decl. § 108.) Williams suggests that this analysis
shows that consumer harm was not limited to only those Comcast subscribers located in franchise
areasin which overbuilding waslikely to occur but for the alleged anticompetitive conduct. Rather,
he asserts that the aleged anticompetitive conduct resulted in higher rates for all Comcast
subscribers throughout the PhiladelphiaDMA, and that Comcast’ s anticompetitive conduct injured
al class members, because the swaps and acquisitions removed competitors, raised entry barriers,
and enabled Comcast to acquire, maintain, and exercise monopoly power throughout the

PhiladelphiaDMA. (Id. 1 109-10.)
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Williams opinesthat, asaresult of its swaps and acquisitions, Comcast was ableto increase
itsmarket sharein the PhiladelphiaDMA from 23.9% in 1998 to ahigh water mark of 77.8% in the
second quarter of 2002, ending at 69.5% in 2007. Asaresult of Comcast’ s swaps and acquisitions,
itsHerfindahl-Hirschman Index (*HHI”) increased from avalue of 1,833 in 1998 to arange between
6,148t0 6,178 in the second quarter of 2002, ending in the range between 5,069 to 5,263 in 2007.*

Dr. Williams opines that there exist substantial antitrust barriers to entry into the relevant
market because MV PD providers, both wire-based and satellite, incur substantial sunk capital costs
in building their networks and must spend significant resources on advertising. He reports that the
FCC has determined that entry barriers may include: (1) strategic behavior by an incumbent
designed toraiseitsrival’scosts, (2) local and state level regulations which may cause new entrants
to incur a delay in gaining access to local public rights-of-way facilities; and (3) technological
limitations. (Id. 118.)

Finally, Dr. Williams concludes that the swaps and acquisitions alocated the geographic
market because Comcast competed with cable companies that previously operated in the

Philadelphia DMA for both (1) the award of original cable franchises and (2) the purchase of cable

2The HHI is defined as the sum of the squares of the market shares of the firms in the
relevant market. In amonopoly, there is only one firm with 100 percent market share, so the HHI
equals 100x100 = 10,000. This is the largest value the HHI can attain. In a market with two
equal-sized firms, HHI equal s 50x50 + 50x50 = 5,000. If thetwo firmshad shares of 80 percent and
20 percent, the HHI would equal 80x80 + 20x20 = 6,800, which is greater than the HHI with two
equal-sized firms. Asageneral principle, for any given number of firms, the HHI islowest when
the firms are of equal size. In a market with hundreds of small firms, the HHI would be close to
zero. (Williams Decl. at 29 n.57.)
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systems in the Philadelphia DMA. (Id. § 121.)* He opines that the market allocations have
diminished competition in the Philadel phiaDMA and, because the market allocations were subject
to thenon-compete agreements, Comcast hasthe means, from an economic perspective, of enforcing
the market allocations by contract, making reentry unlikely. (I1d. 11 120-24.)

We accept in part and reject in part Dr. Williams' market structure analysis as proof of
antitrust impact that can be shown by evidence common to the class. First, we regject his market
alocation contention based upon the assertion that the acquired cable companies that previously
operated in the Philadelphia DMA competed with Comcast for the award of original cable
franchises. Dr. Williams' “elimination of competition in the award of initial franchises’ theory is
not relevant to a market structure analysis for this Class's claims because ailmost all of the original
franchise bids occurred well before the commencement of the class period on December 1, 1999.
(Teece Reply Decl. 1 148; Besen Decl. 1 24-25; N.T. 10/26/09 at 121:3-7.**) For example, the
franchises in the City of Philadelphia were awarded in 1995. Once the franchises were awarded,
which was prior to the class period, therewas no further competition for theseawards. Accordingly,

the theory of class-wide impact based upon elimination of competition in the award of initia

Bwilliams citesthefollowing asexamples of thiscompetition: (1) AT& T and Comcast were
competitors for the assets of Media One before the two competitors agreed to end the bidding
process and enter into the agreement that resulted in Comcast acquiring Lenfest; (2) in 1995,
Comcast considered Lenfest and Mediacom to be rival bidders for the Marcus' Eastern Shore
Systems; and (3) in eval uating Cabl evision systemsin Ohio, M assachusetts, and Michigan, Comcast
stated that bidders may include Charter, MediaOne, Adelphia, RCN, TimeWarner, Charter, Insight,
and Cox. (WilliamsDecl. 1121

1Dr. Teecetestified that “ thesefranchiseswereall given out, at | east 98 percent of themwere
given out before the class period and so there' s no fundamental change in any way because of the
transactions with respect to original franchiserights.” N.T. 10/26/09 at 121:3-7.
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franchisesis based on events that fall outside the class period.

Second, we reject Williams' contention that the non-compete clauses contained in the
acquisition agreements made reentry by the acquired firms into the Philadelphia DMA unlikely
because this theory is not fully supported by the record or the case law. While the acquisition
agreements contained non-compete clauses, the swap transactions did not. Further, as Comcast
points out, the time periods contained in those non-compete agreements were limited and the Class
has not shown that a single counter-party ever sought to reenter the DMA after a non-compete
agreement expired. More significantly, non-compete agreements executed upon the sale of a

business are generally not recognized as antitrust violations. SeeEichornv. AT&T Corp., 248 F.3d

131, 145 (3d Cir. 2001) (stating that, as early as 1899, courts have recognized that covenants not to
compete are not violations of 8§ 1 of the Sherman Act; covenants not to compete executed upon the
legitimate transfer of ownership of abusiness are ancillary restraints on trade and, so long as these
covenants are reasonable in scope, there is no antitrust violation under the rule of reason).

With those caveats, we conclude that the Class has demonstrated that Dr. Williams market
structure analysis is susceptible to proof at trial through available evidence common to the class.

C. Market Performance Analysis

In his market performance analysis, Dr. Williams concludes that Comcast’s rates for
expanded basic cable are higher in the Philadelphia DMA than in other, more competitive DMAS,
al elseequal. (WilliamsDecl. 1129.) Williams offers four economic explanations for Comcast’s
ability to charge higher prices. First, he contends that his economic analysis shows that Comcast’s

clustering activity made it economically feasible for Comcast to withhold regional sports
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programming from its competitors, which resulted in reduced penetration rates by DBSfirmsin the
PhiladelphiaDMA and that reductionsin DBS penetration rates cause cableratesto increase, all else
equal. (Id. 1 128.) Second, he opines that Comcast’s clustering activity reduced the extent of
competition provided by overbuildersin the Philadel phiaDMA, and that areductionin overbuilding
and the threat of overbuilding cause cable ratesto increase, all elseequal. (1d. §131.) Third, he
asserts that Comcast’s clustering activity reduced “benchmark” competition, on which cable
customersrely to compare the prices charged by competitorsin amarket. (1d. 1 144-62.) Fourth,
he asserts that clustering increased Comcast’ s bargaining power in its negotiations with its content
providers such as cable networks, which alowed Comcast to negotiate lower prices for its content
and allowed it to increase cable subscriber rates. (Id. App’x at 2.)

1. Clustering and itseffectson the ability of DBS competitorsto accessregiond

sports programming

Dr. Williamsrelieson Dr. Singer’ s report as abasis for his conclusion that Comcast had an
economic incentive to deny CSN Philadelphia to DBS providers because of its percentage of
subscribers in the Philadelphia DMA. In his April 10, 2009 report, Dr. Singer opines that
“Comcast’ sunilateral exclusionary conduct with respect to threelocalized inputs’ inthe production
of MVPD services constituted anticompetitive conduct. (Singer Decl.  13.) One of the three
localized inputs he identifies is Comcast’s alleged imposed exclusivity with regard to CSN

Philadel phia’ s programming of local sports.*®

*The other two concern Comcast’s conduct denying overbuilders access to construction
contractors and interfering with their effortsto obtain local permits. We discusstheseinputsin our
discussion, infra, of overbuilder competition.
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Dr. Singer’ s report identifies regional sports programming as arelevant upstream product
market, or an “input market.” (Id. 1 32.) He defines this upstream market as the right to carry
televised professional regiona sports events such as the Philadelphia 76ers, Flyers and Phillies
games. (Id. §29.) This content, he opines, is impossible to duplicate because there is only one
professional franchise for each sport; fans generally follow their local team; and regional sports
programmingisnot interchangeablewith nationa sportsprogramming, such astheNCAA basketball
tournament, sports programming from another region, or non-sports programming. (1d.)

According to Dr. Singer, using its control of upstream inputs, “which Comcast secured by
virtue of its clustering strategy,” Comcast denies downstream rivals, principaly the two DBS
operators, access to Comcast’s affiliated sports programming in the Philadelphia DMA and other
markets. (1d. 164.) ThisforeclosesDBS competitorsfrom regional sportsprogramming, and causes
DBS providersto experience significantly lower than expected penetration ratesin the Philadel phia
DMA.* (Id. 166.) Accordingto Dr. Singer, this demonstrates clear anticompetitive motivation to
stifle competition in the downstream market by using market power in the upstream market. (1d. |
68.) He pointsto evidence that Comcast does not seek to maximize profit in the upstream regional
sports network market, but rather restricts output to gain market power vis-a-vis DBS competitors.
(Id. 1168.)

Dr. Williams believesthat if Comcast had a sufficiently small percentage of subscribersin

the PhiladelphiaDMA,, it would not be profitablefor the company to deny accessto DBS providers

®Accordingto Dr. Singer, the actual DBS penetration rate for Philadel phiaas of March 2005
was 10.35%, while the predicted DBS penetration rate was 20.89%. (Singer Decl. § 80 thl.4.)
However, aswe discuss below, Dr. Teece showsthat the actual DBS penetration rate was 19.2% by
thefirst quarter of 2008. (Teece Report 48 ex. 4.)
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because (1) the forgone revenue on sales of CSN Philadel phiato DBS providers would be greater
than (2) the gain in revenue on sales of multichannel video programming service to the incremental
number of subscribers who would have switched to DBS had Comcast not denied access to CSN
Philadelphia. Dr. Williams finds that Comcast’s clustering of the Philadelphia DMA made it
profitable for Comcast to deny DBS providers accessto CSN Philadelphia. (Williams Decl. 1 28-
29.) Theresulting reductionsin DBS penetration rates in the DMA caused cable rates to increase,
al else equal.

Severa reports generated by the Federal Communications Commission (“FCC”) and the
General Accounting Office (“GAQ”), aswell asacademic studies, speak to theissue of whether DBS
competition constrains cable prices, however, their results are not uniform. Inits January 16, 2009
“Report on Cable Industry Prices,” the FCC determined that, while “cable prices decrease
substantially when asecond wireline cable operator [an overbuilder] entersthe market,” it does not

appear “that DBS effectively constrains cableprices.” (Ex. D2 3.'") The GAO, however, reached

"Thedatapresented to support this assertion are compari sonsin abar graph of averageprices
for basic cable service in areas with no competition, areas of DBS competition, areas of wireless
MV PD competition, areas of low cable penetration, and areas of competition from an overbuilder.
While there was little difference between average cable pricesin areas of no competition and areas
of DBS competition, the study does find lower average cable prices in areas of overbuilder
competition. (Ex. D2 at 5.) Dr. Williams criticized this result because the bar graph contains only
raw data and does not represent aregression analysis.

Q Can | ask — can | interrupt you for a second? Are those bar charts that are
found on Page 5, are those a good starting point rather than an ending point?
A | would say, yeah, sure, they're a good starting point. | think any — in any

statistical analysisyouwant tolook at theraw dataand that’ swhat thisis, it's
the raw data. But when you actually want to draw a scientifically based
inferenceyou don't just look at raw tableslikethis, you conduct aregression
analysis.



adifferent result in 2003, finding:

DBS competition is associated with a slight reduction in cable rates as well as

improved quality and service. Interms of rates, we found that a 10 percent higher

DBS penetration rate in afranchise areais associated with a slight rate reduction —

about 15 cents per month. Also, in areaswhere both primary DBS operators provide

local broadcast stations, we found that the cable operators offer subscribers

approximately 5 percent more cable networksthan cable operatorsin areaswherethis

is not the case. These results indicate that cable operators are responding to DBS

competition and the provision of local broadcast stations by lowering rates slightly

and improving their quality. During our interviews with cable operators, most

operatorstold usthat they responded to DBS competition through one or more of the

following strategies: focusing on customer service, providing bundles of servicesto
subscribers, and lowering prices and providing discounts.
(GAO “Issues Related to Competition and Subscriber Ratesin the Cable Television Industry,” (Oct.
2003) at 11.)

Other GAO reports, issued both before and after the 2003 report, while not making the same
clam about DBS competition constraining cable prices, shed further light on the ability of DBS
providersto competewith wireline cablecompanies, thecrux of Dr. Singer’ stheories. Inits October
2002 report entitled “Issues in Providing Cable and Satellite Television Services,” the GAO
concluded that the ability of the DBS companiesto providelocal broadcast channelswas* associated
with significantly higher DBS penetration rates.” (Ex. D13 at 44; N.T. 10/26/09 at 29:17-30:17.)
It found the DBS penetration rate was 32% higher in areas where local channels were available,
suggesting “that in areas where local channels are available from both DBS providers, consumers

aremorelikely to subscribe to DBS service, and therefore DBS appears to be more able to compete

effectively for subscribers than in areas where local channels are not available from both DBS

(N.T. 10/15/09 at 144:3-11.)
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providers.”*® (1d.) The GAO did not find, however, that DBS companies provision of local
broadcast channel swas associated with lower cable prices and, thus, could not reject the hypothesis
that provision of local channels has no impact on cable prices.”® ( Id. at 45.) In the GAO's next
follow up report published in April 2005, it again focused on the availability of local channels,
determining that it made DBS penetration rates significantly higher. (Ex. D3 at 32.) Thisreport also
found that DBS penetration rates are likely to be significantly higher in non-metropolitan areas, a
factor the GAO associated with the historical development of satellite service, which had been
marketed for many yearsin smaller and morerural areas. (1d.) Asinits 2002 report, in 2005 the
GAO found no correlation between DBS companies having accessto local stationsand lower cable
prices. (Id. at 33.)

By anaogy, these reports lend some support to Dr. Singer’ s theory that the foreclosure of
DBS competitors to access to regional sports programming caused DBS providers to experience
significantly lower than expected penetration rates in the Philadelphia DMA. Regional sports
programming, like local broadcast channels, appealsto local audiences. While the reports do not
study the effect of DBS foreclosure of access to regiona sports programming (or the effect of

clustering), if theability of the DBS companiesto providelocal broadcast channel sisassociated with

¥The GAO also found that DBS penetration rates were higher in aress that require a
relatively higher angle or elevation at which the satellite dishismounted and islower in areaswhere
there are more multiple-dwelling units, which are associated with the need of DBS satellites dishes
to “see” the satellite. (Ex. D13 at 45.)

®However, in the same report, the GAO did find that cable prices were approximately 17%
lower in areas where there was overbuilder competition and that higher cable prices are aso
associated with higher cable channel choice and with whether acable company isaffiliated with one
of the ten largest MSOs. (Id. at 45.) We discuss the impact of overbuilder competition on cable
pricesinfra.
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significantly higher DBS penetration rates, it seemsappropriateto theorizethat theability to provide
local sports coverage would have similar effects.

Surprisingly, this result is supported by Comcast’s expert Dr. Teece. In hisinitial expert
report — issued before Comcast had the benefit of examining the Class s DBS forecl osure theory —
Dr. Teece reported that

There have been several economic studies of competition between MV PDs
that serve customers in the same geographic area. Many of these studies have
concluded that thereis significant competition between incumbent cablefirms, DBS
providers, and ILECs. Some studies have estimated empirically the competitive
constraint that DBS imposes on cable system pricing. For example, [the October
2003] GAO study concluded that DBS competition hasrestricted cable prices. The
study found that “ as more househol ds subscribe to DBS service, cable operatorswill
ultimately respond by reducing rates.” In another study, FCC economists Andrew
Wiseand Kiran Duwadi performed an econometric study of cable system pricing and
found that “DBS providers are a constraining factor on quality-adjusted price
increases for basic cable services by cable firms.” Similarly, an empirical study by
Austan Goolsbee and Amil Petrin indicates that “more competition from DBS is
correlated with lower cable prices.”

Studieshaveal so found evidence of non-price competition between cableand
DBS, wireline overbuilders, and ILECs. A GAO study in 2000 found that cable
compani esresponded to competitionfrom DBS by increasing the number of channels
offered. Another GAO study found that in areas where both DBS competitors
offered local-into-local via satellite the cable provider offered 5 percent more
channels. This same study reported that in response to DBS competition, cable
operators increased their focus on customer service and provided packages of
services for customers. As noted above in Section 11.B, Goolsbee and Petrin
estimated an annua consumer surplus of $1 billion resulting from quality
improvements by cable operatorsin response to DBS entry.

(Teece Expert Report 11 68-69.)
The proposition that DBS competition constrains cable pricesis supported by the academic
articlesmentioned by Dr. Teece. Wiseand Duwadi concludethat “DBS providersareaconstraining

factor on quality-adjusted priceincreases for basic cable services by cablefirms.” Andrew Stewart
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Wise and Kiran Duwadi, “Competition Between Cable Television and Direct Broadcast Satellite:
Thelmportanceof Switching Costsand Regional SportsNetworks,” J. CompetitionL. & E. 694, 701
(2005). Goolsbee and Petrin conclude that the data they examined “ suggest that more competition
from DBS is correlated with lower cable prices and somewhat higher quality cable.” Austan
Goolsbee and Amil Petrin, “The Consumer Gains from Direct Broadcast Satellites and the
Competition with Cable TV,” 72 Econometrica 351, 377 (2004).

Notwithstanding the evidence supporting the theory that DBS competition can constrain
cable prices, we conclude that the Class has not demonstrated that Dr. Williams' and Dr. Singer’s
resulting opinion tying Comcast’s clustering activity in the Philadelphia DMA to reduced DBS
penetration rates is susceptible to proof at trial through available evidence common to the class.
First, the decision not to license CSN Philadelphia to DBS providers occurred before the class
period. Comcast established that it never licensed CSN Philadelphia to DBS companies, either
before it established its cluster, during the formation of the cluster, or after clustering had been
achieved. Atall timessinceitsdebut on October 1, 1997, Comcast hasdistributed CSN Philadel phia
programming viaaterrestrial delivery network and hasnever distributed it viaasatellitedistribution

system. SeeDirecTV, Inc. v. Comcast Corp., 13F.C.C. 21,822, 21,826 (1998); EchoStar Commc'n

Corp. v. Comcast, Corp., 14 F.C.C. 2089, 2093 (1999). Comcast’sDBS competitors, DirecTV and

EchoStar, sought to negotiate licensesto carry SportsNet between July and December 1997. Seeid.
Thedecision not to license CSN Philadel phiato DirecTV occurred on September 8, 1997. DirecTV,
13 FCC Rcd at 21826-27. The decision not to license CSN Philadel phiato EchoStar occurred on

January 7, 1998. EchoStar, 14 F.C.C. at 2093. Both decisionsoccurred prior to the class period and
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before Comcast began clustering cable systems in the Philadel phia region.

Second, the class certification record shows that Comcast’s decision to deny access to
regiona sportsprogramming to DBS competitorswasbased upon two factorsunrel ated to clustering.
The first factor is that the FCC had specifically permitted Comcast to refuse to supply its DBS
competitors with CSN Philadel phia pursuant to the terrestrial exception contained in the Program
Access Rules of Section 628 of the Communications Act of 1934, 47 U.S.C. § 548(b).>° The FCC
determined that Comcast’ sdecisiontodistribute CSN Philadel phiaterrestrially wasbased uponvalid
business considerations, namely that the cost of terrestrial delivery wassignificantly lessexpensive.

See DirecTV, Inc. v. Comcast Corp., 15 F.C.C. 22,802, 22,808 (2000); DirecTV, 13 F.C.C. a

21,836; EchoStar, 14 F.C.C. a 2101. The second factor involved Comcast’s own competitive
disadvantage. Comcast declined to license CSN Philadelphiato its DBS competitors to counter its
perceived competitive disadvantage arising from DirecTV’ s refusal to license NFL Sunday Ticket
and other satellite-exclusive content, and attempted to maintain competitive balance by presenting
CSN Philadelphiaasacable-only exclusive offering in the PhiladelphiaDMA. (Chipty Reply Decl.

1 19; Teece Decl. | 63 (stating that unique content allows service providers to differentiate their

“\Werecognizethat, in making its decision interpreting the Program Access Rules, the FCC
was not engaged in an antitrust analysis of Comcast’ s decision not to license CSN Philadelphiato
the DBS providers and that its regulatory approval does not displace the antitrust laws. See United
States v. Radio Corp. of Am., 358 U.S. 334, 346 (1959) (holding that the FCC was not given the
power to decide antitrust issues and that its actions do not prevent enforcement of the antitrust laws
infedera courts). Thus, the FCC’ sdetermination does not in any way control our antitrust analysis.
We citethe FCC’ sdecision only to show that Comcast organized its businessrel ations knowing that
it was not required under the Program Access Rules to provide CSN Philadelphia to satellite
competitors.
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offerings and to provide a more valuabl e service to consumers, thereby allowing them to compete
more effectively for customers).)

Dr. Singer’ sopinion failsto recognize that Comcast has maintained its policy of distributing
CSN Philadelphiaonly to wireline providers of video servicessince launching CSN Philadelphiain
1997, well before formation of the Philadel phiacluster. (Chipty Reply Decl. §16-17.) Dr. Singer
also failsto recognize that Comcast does license CSN Philadel phia— as the Program Access Rules
mandate—to other wirelineM SOs, including RCN and V erizon, itsprimary non-satellite competitors
in the Philadelphia DMA. Comcast never sought to maintain absolute exclusivity over regional
gports programming and has always permitted its non-satellite competitors to license CSN
Philadel phiaunder the Program A ccessRulesbefore, during, and onceit achieveditscluster. (Teece
Reply Decl. 111 34-36.) Because the DBS providers had no accessto CSN Philadelphia before the
cluster was formed, while subscribers of the MSOs that Comcast acquired in the swaps and
transactions to create the cluster already had access to CSN Philadelphia, the Class has not
demonstratedthat Dr. Singer’ sand Dr. Williams' opinionstying Comcast’ sclustering activity inthe
Philadelphia DMA to reduced DBS penetration rates are susceptible to proof at trial through
available evidence common to the class.

Finally, our conclusion that, on thisrecord, the antitrust impact theory of clustering based on
DBSforeclosureis not susceptibleto proof at trial through available evidence common to the class
is also supported by the dataon DBS penetration rates in Philadelphia. Dr. Singer reports that the
actual DBS penetration rate for Philadelphia as of March 2005 (the approximate midpoint of the

class period) was 10.35%, while the predicted DBS penetration rate was 20.89%. (Singer Report
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180 thl. 4.) He bases his clustering/DBS foreclosure opinion on this discrepancy. However, Dr.
Teece shows that, by the first quarter of 2008, the actual DBS penetration rate was 19.2% , quite
closeto the predicted rate cited by Dr. Singer. (Teece Reply Decl. 148 ex. 4.) Dr. Teece sdataaso
show that DBS penetration has experienced higher than average growth during the class period,
increasing morerapidly inthe PhiladelphiaDMA (327%) than in the nation asawhol e (155%) after
Comcast’ sclustering activity had already occurred.?* (TeeceReply Decl. §49.) Dr. Teececoncludes
from this data that the “ability of DBS providers to compete successfully with Philadelphia
SportsNet suggests that Philadel phia SportsNet may not be essential for DBS providersto compete
effectively. It also indicatesthat Comcast’ s decision not to license Philadel phia SportsNet to DBS
providers did not anticompetitively foreclose DBS providers from competing effectively in the
PhiladelphiaDMA.” (Id. 150).

2. Clustering and its antitrust impact on overbuilder competition

Accordingto Dr. Williams, Comcast’ s clustering strategy, achieved by acquiring competing
cable operators, changed the PhiladelphiaDMA from one previously not owned by alargeM SO, to
one that was dominated by alarge MSO. He theorizes that

Econometric studies show that, all else equal, ownership of acable system by alarge
M SO (typically defined as one of the ten largest M SOs) generally resultsin higher
rates of approximately 5% to 10%. . . . Excluding swaps, a number of Comcast’s
acquisitionsinthe PhiladelphiaDMA had the effect of changing the ownership of the
acquired cable systemsfrom (1) not being owned by alarge M SO to (2) being owned
by alarge MSO. Empiricaly, since large MSOs are generally clustered, the MSO

ZThe FCC reportsthat, nationwide, cable operators' shareof all MV PD subscribershasalso
declined relativeto the shareattained by DBS providers. Asof June 30, 2006, cableoperatorsserved
68.2% of MV PD subscribers, compared to 69.4% one year earlier. DBS providers saw their share
of MVPD subscribers grow during the same period from 27.7% to 29.2%. (Thirteenth Annual
Report, Ex. D37 1 169.)
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variable picks up clustering effects.
(Williams Decl. 9 52.) He goes on to discuss the clustering effects resulting from the switch to
domination by alarge MSO as part of his discussion of the relevant geographic market:

Based on the empirica literature regarding the MSO and clustering effects,
Comcast’s swaps and acquisitions have caused subscribers to pay higher rates of
approximately 7.5% to 14%. These results provide empirical support for the
conclusion reached in both the overbuilding and clustering models.. . . that clusters
lead to higher cablerates. These rate increases are more than a SSNIP [asmall but
significant and nontransitory increase in price] (generally evaluated with a5% price
increase), despitethefact that Comcast isnot theonly provider of multichannel video
programming serviceinthePhiladelphiaDMA, and consequently hasless(or at |east
no more) market power than would a hypothetical monopolist of multichannel video
programming service in the Philadelphia DMA to which the SSNIP test applies.
Therefore, relative to the rates that would be paid by Comcast’ s subscribers in the
Philadelphia DMA but for the swaps and acquisitions, a hypothetical monopolist of
multichannel video programming serviceinthe PhiladelphiaDMA would profitably
impose a SSNIP. The relevant geographic market for analyzing Comcast’s alleged
anticompetitive conduct is, therefore, the Philadelphia DMA.

(1d. 154.) He concludes that an MSO

can increase its profits by clustering its cable systems so that they share their
boundaries with one another and share as little total boundary as possible with other
cable providers serving adjacent areas. Such contiguous clustering is profit-
enhancing for an M SO because it reduces the likelihood or amount of overbuilding
into its franchise aresas.

Clustering a so deters overbuilding by enhancing the clustering incumbent’ s ability
to increase the cost and reduce the benefits of overbuilding. Savings from
consolidation of plant and equipment and from operating efficiencies flow to the
clusteringincumbent. Clustering additionally allowstheincumbent to charge higher
advertising fees. These benefitsto clustering increase theincumbent’ sincentives as
well asitsfinancial capacity to expend resources on strategies to block sustainable
overbuilding.

(Id. 11188, 90.) To reducetheincentivefor competitorsto overbuild, Williamsfindsit isoptimal for

an M SO to arrangeits cabl e systemsto minimize boundaries, and the optimal way to accomplishthis
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isto “cluster,” i.e. acquire contiguous cable systems. (1d. 192.)

He goes on to opinethat there are several consequences arising from the resulting reduction

in overbuilding within the MSO’ s franchise areas:

(Id. 193-94.)

the MSO’ stotal profits are typically higher when there is less overbuilding;
themonthly ratefor cable services paid by ahousehold will typically be higher when
(1) an overbuilder does not pass by the household as compared to when (2) an
overbuilder does pass by the household due to the reduction in head-to-head
competition faced by the MSO;

the absence of overbuilding within afranchise areacan lead to higher rates even for
householdsinthat franchiseareathat would not have been passed by the overbuilder;
and

the incumbent cable system will optimally reduce the rate it charges subscribers
without accessto an overbuilder (though by lessthanit reducestheratesto customers
in homes passed by the overbuilder) because the marginal cost of providing service
to them is lower than that of the overbuilt households. Accordingly, even partial

overbuildinginafranchiseareacanleadto lower ratesthroughout the franchise area.

Dr. Williams supports his opinions by presenting two economic models of overbuilding.

(Williams Decl. App’'x Il at 107-25; Williams Cl. Reply Decl. App’'x | at 13-18.) Hisfirst model

attempts to analyze the effect of clustering on the impact of overbuilding on profits and prices by

comparing situations where incumbent cable franchise areas are interspersed and where they are
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contiguous. (Williams Decl. 1 168.) He asserts that economic evidence supports the assumption
that, where franchises areas are interspersed, an incumbent monopolist cable company can drop its
rate in areas where it experiences overbuilder competition from an operator in a neighboring
franchise, but chargeadifferent pricein non-overbuilt areas. (I1d. 1181.) He supportshisconclusion
with evidence that Comcast has instituted a discount called the Comcast Advantage Plan to offer
discounts or rate freezes to consumers who agreed not to switch their service to RCN. (1d.) Dr.
Williams also theorizes that prices paid by consumers in areas that remain monopolized also fall;
this price reduction occurs because the portion of the incumbent cable firm’s franchise areathat it
monopolizesis now shorter in length and so the marginal cost of servicing that portion has fallen,
leading to areductionin themonopoly price. (1d. 1182.) He opinesthat thelowest priceisachieved
with complete overbuilding, i.e., where the entirety of the incumbent cable firm’sregion is served
by both the incumbent firm and an overbuilder. (Id. §184.) He concludesthat it is economically
optimal for an overbuilder to overbuild into the incumbent operator’s regions because, for small
amountsof overbuilding, theincumbent’ sprofitswill strictly decrease, the overbuilder’ sprofitswill
strictly increase, and the prices paid by householdswill strictly fall, both in the overbuilt region and
in the region that remains monopolized. (Id. 1185.)

Becauseitiseasier for an overbuilder to affect themonopolist’ spricewherethemonopolist’s
franchise areas are interspersed, Dr. Williams asserts that the incumbent cable firm will enjoy
substantial benefits from clustering its franchise areas through purchases or swaps so that they are
contiguous. Where franchise areas are contiguous, Dr. Williams asserts that the incumbent cable

firm’ sdecreasein profitsisroughly four timeslower than wherethefranchise areas areinterspersed.



Clustering, he asserts, reduces competition that would otherwise result from optimal overbuilding
and, as aconsequence, leadsto higher profits and higher prices not only in areas where competition
isprecluded, but also in areas where the incumbent cable firm would have remained a monopolist.
This occurs because, given nearby overbuilding, the marginal cost of servicing the non-overbuilt
areasfallsand theincumbent cablefirmisableto price discriminate between the non-overbuilt and
overbuilt areas. (Id. 188.)

Inresponseto Dr. Teece scriticismsof Dr. Williams' first model, which concernsitself only
with overbuilding by an incumbent adjacent cable operator,?? Dr. Williams created a second model
more specifically addressing the experience of overbuilding revealed by the record in thiscase. In
his second model, Dr. Williams provides an economic theory of overbuilding that applies to an
overbuilder, such asRCN, whose existing facilities overlay afranchise area served by an incumbent
operator, examining the two alternative scenarios of where franchise areas are interspersed and
wherethey areclustered. Williamsassumesthat an existing cable operator that wishesto overbuild
into a neighboring franchise areawill build out from its boundary to minimize the cost of building
into and servicingthenew area. Becausean overbuilder entrant hasno existing infrastructure, unlike

aneighboring M SO that decidesto overbuild aneighboring franchise area, it will optimally choose

2Dr, Teecefaulted Dr. Williams' premisethat adjacent cable operatorswould overbuildinto
another’ sterritory, because it has never in fact happened and the Class offered no proof that it ever
happened. He addsthat cable overbuilding by adedicated overbuilder isalso rare. Dr. Teece cites
data on cable overbuilding in Pennsylvania, New Jersey and Delaware suggesting that when
overbuilding does occur, it occurs at similar rates in unclustered cable systems as in large cable
clusters during the relevant period. (Teece Reply Decl. 1 142-45.) He asserts that the data are
inconsi stent with atheory that clustering deters overbuil ding becausethe dataon actual overbuilding
does not support the existence of anegative relationship between clustering and overbuilding. (1d.
1147)
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alocation fromwhich to begin overbuilding, and it will build outward, in acontiguousfashion, from
that point.? This “buildout” effect, Williams asserts, gives an incumbent cable operator the
incentive to cluster. (Williams Cl. Reply Decl. App’x | at 13.)

Williams model assumesan operator who isamonopolist withineach of two geographically
separated franchise areas within a single DMA, that these areas are identical, and that the
monopolist’s profitsin each areaare equal. Because the two areas are geographically separated, an
overbuilder that begins in one area will not reach the other area for some time, if at al, by the
buildout effect. For simplicity, Williams assumes that the overbuilder would not reach the second
areaat all. Consequently, the monopolist would be willing to pay up to the difference between its
monopoly profit and its competitive profit to keep the overbuilder out of the franchise area it is
threatening to enter, where its competitive profit is the (lower) profit the monopolist would earn if
the overbuilder successfully entered and they competed with the aim to maximize profits.

If, on the other hand, the monopolist’ stwo franchise areas are contiguous, i.e., clustered, Dr.
Williams theorizes that the monopolist would be willing to pay up to twice the difference between
its monopoly profit and its competitive profit to keep the overbuilder entrant out. Thisis because
a successful entrant that builds outward may well overbuild the incumbent’s two contiguous
franchiseareas, reducing profitsfrommonopoly profit in each areato competitive profitin each area.
Because its monopoly profit will be threatened in more areas, Williams theorizes that the amount

the monopolist will expend to fight the entry of an overbuilder will aways be higher where its

#The GAO has recognized that cable overbuilders tend to enter markets that are
geographically close in proximity to its other key facilities, such as its headquarters, existing
network, or other needed infrastructure. (Ex. D29 at 5.)
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franchise areas are clustered than where its franchises are interspersed. (Id. App’'x | at 16.) From
these assumptions, Dr. Williams asserts that his model demonstrates that

the monopolist may strictly prefer to cluster its franchise areas. When this occurs,

there are several effects. First, clustering its franchise areas reduces the likelihood

that an entrant attemptsto enter. Second, given that an entrant does attempt to enter,

clustering its franchise areas reduces the likelihood that the entrant’s attempt is

successful. Third, clustering its franchise areasincreases the monopolist’ s expected

profits without any increase in efficiency. Fourth, under the assumption that

successful entry reduces prices, clustering its franchise areas increases the price the

monopolist charges its customers on average.
(Id. App'x | at 18.)

Dr. Williamsalso citesto reportsissued by the FCC and the GAO to support hisopinion that
clustering creates antitrust impact by discouraging overbuilding. The 1992 Cable Act requiresthe
FCCtoissueannual reportsthat compareratescharged by cablesystemsfacing effective competition
with those not facing effective competition. In itsannual reports on cable industry rates, the FCC
has performed a number of regression analyses on cable rates, using data from 1995 to 2008.
Williamsassertsthat thiseconometric research providessupport for Dr. McClave’ sdamagesanalysis
and his own theories of antitrust impact and market definitions.** (Williams Decl. § 133.) He

contendsthat thisresearch also explainsin part how Comcast’ sconduct in thiscaseresultedin cable

subscribersin the PhiladelphiaDMA paying higher rates. Dr. Williams summarizes the reports as

2|t isundisputed by the expertsthat multiple regression analysisis an acceptable and widely
recognized statistical tool for measuring antitrust impact. (Chipty Report 162 (“A regressionisthe
standard econometric technique used in problems like this one, i.e., to adjust for observable
differences across cable systems so as to evaluate whether, all else equal, overbuilding is less
common or prices are higher in Philadelphia than in otherwise comparable areas.”); McClave
5/11/09 MeritsRebuttal Decl. at 2 (“ Thereisoneareaon which Dr. Chipty and | agree. Inmy initial
Declaration, |1 showed that damages could be estimated for the class employing the commonly
accepted methodology of multiple regression analysis. Dr. Chipty appearsto agree, since she also
employs a similar methodological approach to estimating damages on a class-wide basis.”).)
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follows:

The FCC reports find that, all else equal, a cable system facing competition from an
overbuilder hasratesthat are generally 5% to 15% lower than ratesfor cable systemsthat do
not face competition from an overbuilder. This supports the conclusion that Comcast’s
actions, which reduced the extent of competition provided by overbuilders in the
Philadelphia DMA, caused cable rates to increase, all else equal.®

The FCC reports find that, al else equal, a 10% increase in an MSO'’s total number of
national subscribers leads to rate increases of approximately 2% to 3%, supporting the
conclusion of Dr. Williams' clustering model that increasesin the number of cable systems
owned by an MSO lead to higher rates.

The FCC reportsfind that, all else equal, acable system in acluster of cable systems owned
by an MSO hasrates that are approximately 2.5% higher than rates for cable systemsnot in
such a cluster, supporting the conclusion that Comcast’s actions caused cable rates to

increase, al elseequal.

(Id. 1133.) Dr. Williams also cites to reports issued by the GAO evaluating the effects of several

key factors affecting cable rates, using data from 1998 to 2004:

The GAO reports find that, all else equal, a cable system facing competition from an
overbuilder (including LECs) has rates that are approximately 7% to 18% lower than rates

for cable systems that do not face competition from an overbuilder. This supports the

“For example, in the FCC's Thirteenth Annual Report on the cable industry, published

January 16, 2009, it found that prices charged by cable systems that did not have effective
competition were on average 7.9% higher. (Ex. D37 145.)
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conclusion that Comcast’s actions, which reduced the extent of competition provided by

overbuildersin the Philadelphia DMA, caused cable rates to increase, all else equal.

o The GAO reports find that, all else equal, a cable system affiliated with alarge MSO has
rates that are generally 5% to 9% higher than rates for cable systems not affiliated with a
large M SO, supporting the conclusion that Comcast’ s actions caused cableratesto increase,
al else equal.

(Id. 11134,

Finally, Dr. Williams relies on the following published academic research to support his

opinion that clustering creates antitrust impact by discouraging overbuilding:

Anempirical anaysis by Clements and Brown (2006) of factors affecting cable rates using
data from 2001. They assert that their analysis models cable rates as a function of several
independent variables, including whether a cable system is affiliated with one of the ten
largest MSOs in the country, the presence of a second wire-based MV PD provider such as
an overbuilder or an LEC, per capitaincome, population density, and the capacity of the
cable system in megahertz, and determine that affiliation with alarge MSO led to higher
cable rates. Specifically, all else equal, the researchers find that a cable system that is
affiliated with one of theten largest M SOshas monthly ratesthat are on average $2.48 higher
(6.9% evaluated at the average monthly rate) than similar systems not affiliated with such
an MSO. The authors also find that the presence of a second wire-based MVPD provider
lowered monthly rates, all else equal, by $5.63 (approximately 15.7% evaluated at the

average monthly rate) relative to similar systems without such competition. (Id. 1 135.)
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Williams asserts that this result is consistent with his own clustering model.

A study by Savage and Wirth (2005) examining the effect of potential competition from a
wire-based MV PD provider such asan overbuilder or ILEC on cableratesand onthe number
of channels offered by incumbent cable operators. Williams states that Savage and Wirth
find that when the probability of entry of an overbuilder rises to 42%, the average cable
system providessix more channels, and themonthly revenue per channel declinesfrom $0.77
t0 $0.66 (adecline of 8.6%), supporting Williams' conclusion that clustering raises rates or
reduces the number of channels, al elseequal. (Id. 1136.)

A study by Karikari, Brown, and Abramowitz (2003) examining factors that affect DBS
penetration rates and cable rates. Williams asserts that, consistent with the Clements and
Brown study, these researchers find that when a cable system is owned by one of the ten
largest MSOs, its monthly rates are approximately 5% higher than similar systems not
affiliated with such an MSO, all else equal, again supporting the results of his own
clustering model. They aso find that the presence of a second wire-based MV PD provider
lowers monthly rates, all else equal, by approximately 10% compared to similar systems
without such competition. (1d. 137.)

A study by Dr. Singer (2002) analyzing whether clustering reduces the likelihood of entry
by anoverbuilder. Singer findsthat the presence of acluster makesan overbuilder entry less
likely, supporting Williams' overbuilding model showingthat clustersreducethelikelihood
of entry by wire-based MV PD providers, resulting in higher rates, all elseequal. (1d. 138.)

A study by Emmons and Prager (1997) also examining the effect of competition on cable



rates and finding that when an incumbent cabl e system faces competition from awire-based
rival, its rates are lower, al else equal, by approximately 20%. They aso find that as the
number of cable systems owned by an MSO increased, its rates increased as well, by
approximately 2%, supporting Williams' clustering model. (1d. §139.)
o A study by Beil, Dazzio, Ekelund, and Jackson (1993) examining factors affecting cable
penetration rates and basic cabl e rates, and determining that wire-based competition lowers
basic monthly cable rates by $3.21 and pay channel rates by $1.15. (Id. 1 140.)
Together, Williamsasserts, these studiesprovideempirical support for hisconclusionthat Comcast’s
conduct resulted in subscribers paying higher cable rates in the Philadelphia DMA and provide
empirical support for his overbuilding and clustering models.?®
Dr. Williams a so bases his opinions on the expert reports submitted by Dr. Singer. In his
report, Dr. Singer included a substantial analysis of how Comcast’s clustering strategy denied
overbuilders access to the relevant market. (Singer Decl. [ 95-136.) This analysis includes
discussion of Comcast’s alleged strategy initially to deny overbuilders access to CSN Philadel phia
and then, after the FCC ruled it was required to offer CSN Philadel phiato wireline but not satellite
competitors, to artificidly inflate the price of CSN Philadel phia to those competitors. (I1d. 1 97-
110.) Dr. Singer aso has analyzed Comcast’ s alleged interference with overbuilder RCN’ s efforts
to construct rival systemsby limiting RCN’ saccessto local contractors through the enforcement of

non-compete clauses. (Id. 1 62-63, 111-12.) Finadly, Dr. Singer has analyzed the effect on

%I n addition to the government and academic resources he cites to support his theories, Dr.
Williams tabul ates data on the responses of incumbent cable operators to entry by an overbuilder,
catal oging 26 incidents nationwide of price reductions by cable operators faced with the entry of an
overbuilder. (Williams Decl. 143 thl.6.)
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customersof the Comcast Advantage Plan, through which Comcast offered discountsor ratefreezes
to consumers who agreed not to switch to RCN, noting that this offer was never made to customers
before RCN began to enter the area, or to customersin areas not served by RCN. (1d. 11 113-18.)
Dr. Singer opinesthat Comcast denied overbuilderssuchasRCN and V erizon accessto” critical local
inputs,” by restricting accessto regional sports programming, entering into exclusive arrangements
with cable infrastructure contractors, and interfering with local franchising processes, which
impaired the overbuilders ability to compete effectively with Comcast for MVPD service in the
PhiladelphiaDMA. (Id. 177.)

With regard to contractors, Singer statesthat Comcast sought to interferewith RCN’ sefforts
to construct systems in the Philadel phia suburbs by limiting RCN'’ s access to the local contractors
upon which RCN relied to construct, operate, and maintain its competing infrastructure. (1d. 193.)
It did so by entering into and enforcing non-compete clauses with its Philadel phia-area contractors,
threatening its contractors with a loss of work in the event that they performed services for
Comcast’ scompetitors, and included explicit provisionsinits contract that installers not “perform
any Contractor Services’ in areas where Bell Atlantic, GTE, Conestoga, Commonwealth, or RCN
competed with Comcast. (Id.) Heopinesthat therewas no compelling justification for this conduct
other than as part of a strategy to impede competition in the PhiladelphiaDMA. (1d. 194.)

Withregardtolocal franchising processes, Singer statesthat, despite obtaining approval from
the FCC and from nine Philadel phia suburbs, RCN could not obtain approval from the City of
Philadel phiato begin construction. He states that Comcast played a central rolein pressuring City

officialstodelay or deny RCN’ sentry into the Philadel phiamarket. Citing newspaper and periodical
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storiesasthefactual basisfor hisdiscussion, Singer statesthat Comcast |obbied both the Mayor and
City Council to block or delay RCN’s permit approvals in the City, imploring the City to “use its
substantial regul atory powersto monitor and mitigate conditionswhich might otherwiseallow RCN
to cherry-pick itsway to profitability.” (1d. 130.) Singer reportsthat these efforts delayed Council
action on RCN'’s application for two and one half years, until RCN considered filing a federal
lawsuit or acomplaint with the FCC, and leading shortly thereafter to RCN’ s announcement that it
was withdrawing its application to build a competitive cable system in the City of Philadelphia.
Finally, Singer cites as evidence that Comcast lobbied against state-wide franchise licensing in
Pennsylvania by meeting with lawmakers in March 2006, arguing that a state-wide license would
strip local communities of their power.

Having shown that Comcast acted to limit overbuilder competition, Dr. Singer opines that
many academic studies have found that cable prices are lower when overbuilder competition is
present. He also describesthe analyses conducted by the FCC and the GA O discussed supra, aswell
as his own academic studies and those of other economists who have studied the effect of
overbuilder competition. (1d. 111 107-08.) Dr. Singer has also compiled sources that he asserts the
Class may use as common proof that impaired overbuilder competition leads to a reduction in
consumer welfare. (Singer Cl. Decl. at 13 thl. 5.) He asserts that this evidence indicates that
exclusionary conduct toward overbuilders results in higher prices for consumers, and represents
evidence common to the class that is relevant for cable customers for whom an incumbent cable
company has impaired or thwarted competition from overbuilders and hence caused prices to be

elevated above otherwise equilibrium prices. (1d. §15.)



Dr. Williams, summarizing Dr. Singer’ s report, states that

Dr. Singer hasfound that, consistent with his prior empirical work and the results of
the overbuilding model . . . , Comcast’s conduct reduced the extent of competition
provided by overbuildersinthePhiladelphiaDMA. Thus, Comcast’ santicompetitive
actions have caused subscribers to pay higher cable rates, and higher by more than
a SSNIP, than those subscribers would have paid but for the effect of Comcast’s
anticompetitive actions on overbuilders. . . .

In sum, economic analysis shows that Comcast’s alleged anticompetitive
conduct in the Philadelphia DMA reduced the extent of competition provided by
overbuildersinthe PhiladelphiaDMA. Econometric evidence showsthat reductions
inoverbuilding cause cableratestoincrease, all elseequal. Thus, Comcast’ sconduct
led to rates being increased or maintained above the level that would prevail in the
absence of that conduct throughout the Philadel phia DMA.

(Williams Decl. 1 55-56.)
Dr. Teece challenges the class experts’ opinions regarding the effect of clustering on
overbuilding.?” Dr. Teece opinesthat cable overbuilding has been limited, not because of clustering

activity by incumbent operators, but because it is not a viable business model.? Overbuilding, he

# Dr. Teece dso challenges the class experts assumptions that clustering is itself
anticompetitive. According to Dr. Teece, rather than being anticompetitive, clustering lowers the
cost of deploying advanced services and operating a cable system because more subscribers can be
served from a particular head-end or other central facility such as a customer service center. This
makesaclustered operator amoreeffective competitor becauseit can offer consumersbetter services
at lower cost. (Teece Reply Decl. §141.) Dr. Williams responds that his report demonstrates that
clusteringisanticompetitive becauseit reducesthe shared boundari es between two cable companies,
aconclusion that Dr. Teece' s report supports, since he also finds that overbuilderstend to build in
adjacent areas. (WilliamsCl. Reply Decl. 65 (citing Teece Reply Decl. 11107-08).) Dr. Williams
also notes that the FCC has reached the conclusion that “ clustering can present abarrier to entry for
themost likely potential overbuilder (i.e., an adjacent cableoperator).” (1d. (quoting FCC Thirteenth
Annua Report).)

®In its 2004 Report on competition from overbuilders, the GAO reported that, in addition
to demographic factors, financial obstacles hindered the success of overbuilders. (Ex. D29 at 1.)
Its survey of overbuilders determined that they were experiencing financial difficulties, that they
were putting off network expansion, and that two companies lacked the resources necessary to
adequately servicetheir existing markets. (1d.) The GAO aso found that the overbuilder business
strategy can be difficult to implement because of their inability to gain access to certain cable
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explains, requires alarge fixed capital investment, including head-end equipment, deploying cable
networks, and expenses related to acquiring franchises. Also, the overbuilder must offer superior
pricesor quality compared to theincumbent to attract customers. Taken together, Dr. Teece asserts
that these factorsimply that overbuilders must achieve significant penetration in the overbuilt area
merely to break even. He cites testimony from Gerry Lenfest of Lenfest Communications that an
overbuilder needs to acquire half of the incumbent’ s subscribers to be viable. (Teece Reply Decl.
1148.) He also assertsthat thisview is consistent with the actual experience of overbuildersin the
past few years, namely that no overbuilder has ever succeeded in the United States. (I1d. 1 151.)

In contrast, Dr. Teece explainsthat large scale overbuilding by LECsin clustered areas has
been successful, which further calls into question Dr. Williams' theory that clustering negatively
impacts overbuilders. Verizon and AT& T have begun offering video service in many areas across
the country in competition with incumbent cable operators and DBS providers. (Id. 1 153.) Dr.
Teece asserts that this large-scale overbuilding by LECs in already clustered areas indicates that

clustering does not anticompetitively deter entry by MVPD competitors.® (Id. § 154.)

networks, difficulty in gaining access to residents of multi-dwelling structures, and difficulties
securing continued access to adequate financial resources needed for rapid construction of their
networks and to market their services. (Id. at 5.) The GAO concluded that the long-term viability
of overbuilders was not clear. (Id. at 28.)

#Dr. Teece identifies several reasons why overbuilding by LECs has been more successful
than cable overbuilding. First, LECs do not build an entire new network from scratch, but rather
upgrade their existing networks to provide the additional data and video services. Second, LECs
have no requirement to build out an entire franchise area, but can pick and choose where to most
profitably expand their service. Third, LECs have strong economic incentivesto overbuild because
cable companies have begun to offer competing voice service, and they risk losing telephone
customers to cable companies offering to package voice, video and data services. (Teece Reply
Decl. 155.)



Dr. Teecealso opinesthat Dr. Williams' and Dr. Singer’ sconclusionswith regard to antitrust
impact of overbuilding in the PhiladelphiaDMA are not based on actual fact. He statesthat, “even
accepting plaintiffs’ claim that RCN would have entered additional areasin thebut-for world, | have
seen no evidence that RCN ever intended to build out the entire Philadelphia DMA. Indeed, Dr.
Singer, Dr. Williams, and Dr. McClave all assumethat but-for the challenged conduct, RCN would
have only overbuilt in five counties—Bucks, Chester, Delaware, Montgomery, and Philadel phia.”
(TeeceCl. Reply Decl. 1119.) Teece notesthat while RCN filed with the FCC to operate an Open
Video System (“OVS’), an OV S certification filing is an inadequate basis for assuming that RCN
would have entered into these five counties (let done that RCN would have overbuilt the entire
counties). He contends that such a filing does not necessarily indicate the ability to actually
overbuild those areas. Thus, a company may file a certification, but never actually proceed. For
example, RCN submitted filings to the FCC for OVS certification in Portland, Oregon (and
surrounding communities), Seattle, Washington (and surrounding communities), Phoenix, Arizona
(and surrounding communities) and South Florida, but has not actually entered any of those areas.
(1d. 11120,

Dr. Teece contends that it is unlikely that RCN would have overbuilt in each of these five
countiesin the but-for world® (much lessin all fivein their entirety). He bases this contention on
the fact that RCN faced financia difficulties during the class period that were unrelated to the

challenged conduct, and filed for bankruptcy in 2004; even prior to its bankruptcy, RCN announced

¥Theexpertsusetheterm“but-for world” to describethe hypothetical conditionsthat would
have prevailed had Comcast not engaged in the allegedly anticompetitive conduct at issue in the
case.
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in 2001 it was halting expansion plans in Philadelphia, citing softening capital markets; and the
record shows that RCN never intended to build out the entire Philadelphia County, and in fact
protested when the City of Philadel phiawas considering requiring RCN to do so. (Id. 1121.)

Dr. Teecea so opinesthat, evenif RCN would have overbuilt all five countiesentirely inthe
but-for world, this would not be sufficient to conclude that the antitrust impact of the challenged
conduct would have affected all Comcast customersin the PhiladelphiaDMA. Thisis becausethe
five counties account for just a portion of the 18-county Philadelphia DMA; even if RCN would
have overbuilt al five countiesin their entirety, it would still have offered serviceto just 20 percent
of total households in the DMA. (Id.  122.) Accordingly, he concludes that “even accepting
plaintiffs theories, theimpact of the alleged anticompetitive conduct would vary within the DMA,
depending on the presence (or absence) of RCN overbuilding. Individualized analysis therefore
would be required to determine the competitive impact in alocal area.” (I1d. 1123.)

Dr. Williams responds to Dr. Teece by asserting that but for Comcast’s alleged
anticompetitive conduct, RCN likely would have continued to pursue its strategy of building into
other areas in the Philadelphia DMA adjacent to its existing cable infrastructure, beyond the five
countiesto which heand Dr. Singer conservatively limited their examination. (Williams Cl. Reply
Decl. 1 13.) Moreover, he reiterates, the economic theories of overbuilding and the empirical
evidence presented in hisdeclarationsindicate that clustering deters overbuilding. Healso refersto
econometric evidence showing that, all else equal, (1) competition from overbuilders lowers rates
by approximately 10% to 20%; (2) Comcast’ s conduct reduced the extent of competition provided

by overbuilders in the Philadelphia DMA; thus, (3) its anticompetitive actions have caused
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subscribersto pay higher cablerates, and higher by more than a SSNIP than those subscriberswould
have paid but for the effect of Comcast’ s anticompetitive actions on overbuilders; and (4) theserate
increases are more than a SSNIP, despite the fact that Comcast is not the only provider of
multichannel video programming service in the Philadel phia area, and consequently has less (or at
least no more) market power than would a hypothetical monopolist of multichannel video
programming service in the Philadel phia area to which the SSNIP test applies. (1d. 1 14.)

We conclude, with one cavesat, that the Class has met its burden to demonstrate that the
anticompetitive effect of clustering on overbuilder competition is capable of proof at trial through
evidence that is common to the class. The Class has successfully shown, through Dr. Williams'
model, aswell ashiscitationsto empirical studies conducted by governmental agenciesand private
researchers, that the presence of an overbuilder constrains cable prices. The Class has aso shown
that Comcast engaged in conduct designed to deter the entry of overbuilders in the Philadel phia
DMA, including denying RCN access to the services of cable installation contractors.

We are not persuaded by Dr. Teece's criticism of the overbuilder model based on his
assertion that the Class cannot demonstrate that overbuilding is a successful business model. The
evidence demonstrates that there has been ahistoric and continuing presence of overbuildersin the
wireline cable industry, and governmental studies finding that overbuilder competition constrains
cable prices are further proof that it has been a viable business model. We also are not persuaded
by his criticisms based on his assertions that it is unlikely that RCN would have overbuilt in each
of these five counties in the but-for world, that its efforts in each of the five counties was limited,

and that its efforts in these five counties cannot establish common evidence of impact in the entire



eighteen county DMA. What Dr. Teececonsiders“unlikely,” Dr. Singer considersto bethecommon
evidence of antitrust impact, namely that RCN was stymied in its efforts by Comcast’ s predatory
behavior.

In reaching our conclusion on the common impact of clustering on overbuilding, however,
we place no reliance on Dr. Singer’ s opinions regarding Comcast’ s lobbying activities. Comcast

argues that Singer’s theory is at odds with the Noerr-Pennington doctrine. See Eastern R.R.

Presidents Conferencev. Noerr Motor Freight, Inc., 365 U.S. 127 (1961); United Mine Workers of

Am. v. Pennington, 381 U.S. 657 (1965) (holding that an individual is immune from antitrust

liability for exercising First Amendment right to petition the government). For purposes of class
certification, we must consider both whether plaintiff’slegal claimisplausiblein theory, and, if so,
whether it is also susceptible to proof at trial through available evidence common to the class.

Jackson, 260 F.R.D. at 184 (quoting Hydrogen Peroxide, 552 F.3d at 325).

Any aspect of the Class's overbuilder theory of antitrust impact based upon Comcast’s
lobbying activity is not plausible. While Class counsel contended during his closing argument that
Dr. Singer properly considered Comcast’s lobbying activities as evidence of its anti-competitive
purpose and motives (N.T. 11/16/2009 at 30:15-31:19), “parties who petition the government for
governmental action favorable to them cannot be prosecuted under the antitrust laws even though

their petitions are motivated by anticompetitive intent.” Video Int’l Prod., Inc. v. Warner-Amex

Cable Commc'ns, Inc., 858 F.2d 1075, 1082 (5th Cir. 1988); see also Westmac, Inc. v. Smith, 797

F.2d 313, 315 (6th Cir. 1986) (“[ G] enuine attempts to influence passage or enforcement of lawsare

immune from antitrust scrutiny, regardless of the anticompetitive purpose behind such attempts.”);
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Tal v. Hogan, 453 F.3d 1244, 1259 (10th Cir. 2006) (holding that Noerr-Pennington doctrine

“exempts from antitrust liability any legitimate use of the political process by private individuals,

even if their intent isto eliminate competition”) (quoting Zimomrav. Alamo Rent-A-Car, Inc., 111

F.3d 1495, 1503 (10th Cir. 1997)).

3. Clustering and its effects on benchmark competition

Dr. Williamsal so attemptsto establish, through common evidence, that Comcast’ sclustering
activity eliminated “ benchmark” competitioninthe PhiladelphiaDMA. Accordingto Dr. Williams,
The theory of benchmark (or yardstick) competition as ameans of regulating public
utilities was developed in a seminal paper by Andrei Shleifer. Professor Shleifer
noted that the practice of benchmark regul ation, asexemplified by Medicare spolicy
of reimbursing a hospital based on the average costs of comparable hospitals,
predated his theoretica work, as did other regulatory approaches based on cost
comparisons across firms. Professor Shleifer’s work gave rise to a substantial
literature on benchmark competition and contributed to the further development of
regulatory practices based on comparative evaluations. The economics literature
recognizes that benchmark competition can cause firmsto offer lower prices and/or

improved service quality.
(Williams Decl. 1 144.) In order for benchmark competition to cause firms to lower prices and
improve service, there must be comparable firms against which comparisons can be made. Dr.
Williamsopinesthat “[ s|wapsand acquisitionsthat reduce the number of comparablefirmsdiminish
the effectiveness of benchmark competition and canresult in anincreaseinrates.” (I1d. 1145.) He
asserts that both regulators and consumers can and do rely on benchmarks. (1d. 1 146, 154.) He
theorizes, based on asurvey showing that cable customersin the PhiladelphiaDMA reported lower
awareness of alternative cable providers in their neighborhoods, that the relative lack of

benchmarking information for cable subscribers in the Philadelphia DMA reflects a reduction in

benchmark competition. (Id. 1 155.) Based on evidence that (1) the FCC recognizes benchmark
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competition; (2) Comcast monitorstherates of other M SOs and is mindful of how itsrate increases
are perceived by government officials; (3) local franchise area officials in Los Angeles were
concerned with the reduction in benchmark comparisons dueto TimeWarner’ s consolidation of the
Los Angeles area cable market via the swap transactions with Comcast; (4) the above mentioned
survey of cable subscribers’ awareness of alternative cable providers shows alower awareness rate
in Philadel phia; (5) customer complaintsindicating that when customersareaware of pricescharged
by other operatorsin their market they will act on that awareness by complaining to Comcast; and
(6) internal Comcast documents showing that Comcast executives use benchmarks; id. § 146-61,;
Williams concludes that

Cable regulators and cable customers rely on, and cable operators engage in,

benchmark competition. Comcast’ sswapsand acquisitionsinthePhiladelphiaDMA

had the effect of removing eight firmsthat offered comparable benchmarksin terms

of rates and service quality. Thus, Comcast’s swaps and acquisitions resulted in a

reduction in benchmark competition.
(Id. 11162

Comcast and its experts dispute the evidence Dr. Williams uses to support his benchmark
competition theory. Dr. Teece contends that Dr. Williams theory that clustering reduces
benchmarking and therefore leads to higher cable rates |acks any economic or empirical basis. He
explainsthat thereisanimplicit assumptionin Dr. Williams' theory that benchmarks must be nearby

(or even adjacent to acustomer’ s cable system) and that the val ue of the benchmark depreciatesthe

further one getsfromit.®*> However, he contends, Dr. Williams provides no economic or empirical

#\We agree with Dr. Teece that Dr. Williams theory assumes that, to be effective,
benchmarks must belocal. Dr. Williams' entire clustering theory of antitrust impact isbased on the
elimination of adjacent cable companies. His assumption that the importance of benchmarks
depreciates with distance is unsupported by empirical evidence. As Dr. Teece explains, if
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basis for this assumption. (Teece Cl. Reply Decl. §134.) Further, if benchmarking only depends
ontheavailability of comparablesystems, regardlessof distance, Dr. Williamsdoesnot explain how
the challenged transactions removed enough comparabl e systems such that the ability to benchmark
pricesisimpaired. (1d.)

We agreethat Dr. Williams has not provided adequate support for histheory that clustering
eliminates benchmarking opportunities for consumers and therefore that elimination of such
benchmarks constitutes an anticompetitiveeffect of clustering that iscapabl e of proof at trial through
evidence that is common to the class. The academic support Dr. Williams provides for his
benchmarking theory is taken from the literature on the regulation of franchised monopolies such
aspublic utilities. See Andrei Shleifer, “A Theory of Y ardstick Competition,” 16 Rand J. Econ. 319
(1985). Dr. Williams' citationsto FCC studiesconcern the reduction in benchmarking opportunities
for regulatorsin the context of the rates of phone companies. (Williams Decl. §147.%) Hecitesno

empirical evidence of similar benchmarking behavior by consumers.®* While he statesthat the FCC

benchmarking’ leads to lower cable rates and the value of the ‘benchmark’ depreciates with
distance, areas near an adjacent cable operator with lower rates should have |lower cable rates than
areas towards the center of acluster. Such areas should also exhibit prices similar to the adjacent
cable operator. Dr. Williams has provided no such empirical evidence and | am unaware of any
such evidence.” (Teece Cl. Reply Decl. 141.)

¥He also citesastudy from the United Kingdom concerning the reduction in benchmarking
opportunity for regulators of water utilities. (Williams Decl. § 148 (citing Simon Cowan,
“Competition in the Water Industry,” 13 Oxford Rev. Econ. Policy 83, 85 (1997).)

#According to Dr. Teece, there is no empirical evidence of the elimination of consumer
benchmark competition because it is not a recognized economic theory. Hetestified,

| find the whole, this whole argument, your Honor, extremely curious. In the

textbooks we recognize actual competition and we recognize potential competition.
Now what Dr. Williams has done is create athird category, | believe, for purposes
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has “ discussed the application of benchmark competition in the cable industry,” his quote from his
source shows that the FCC discussed benchmark competition in terms of local franchise agencies
using benchmark competition, not consumers.® (Id. §149.) Inthe MV PD industry, however, prices
are not regulated by local franchise agencies, except for the price of basic cable services, whichis

not at issueinthiscase.® (TeeceCl. Reply Decl. 1136.) SinceDr. Williams' antitrust impact theory

of this case, called benchmark competition. It’s true that regulators occasionally
benchmark one area against another, but there’ s no evidence here that there can be
competition becauseif consumersdon’t know about —evenif consumersknow about
what’s going on in another franchise area, they don’t have a choice. So it doesn’t
impact their decisionsin any significant way. So thiswhole notion of elimination of
benchmark competition is a new one to me and | believe it doesn’t have a proper
foundation in antitrust economics and there is no evidence to support that it makes
awhit of difference.”

(N.T. 10/26/09 at 121:22-122:12.)

#FurthermoreDr. Williams' quotefrom the FCC lacks context. In reviewing the assignment
of Adelphia assetsto Time Warner, the FCC stated that:

adjacent service areas can provide a useful benchmark for consumers to compare
price and service. ... Werecognized . . . that regulatory efficacy is enhanced when
there are a “ sufficient number of independent sources of observation available for
comparison.” We believe that not only regulators, but also consumers, can benefit
fromtheability to observe how different cable operatorsare serving proximate areas.
Although benchmarking opportunitiesmay bediminished in certain areasasa
result of thesetransactions, weareunable, based on therecord, to quantify any
effects on competition that may occur.

(Ex. D27 1 83 (emphasis added) (internal footnotes omitted).)

#While contending that benchmarks have been used by both federal and local regulators to
regul ate cable rates, Dr. Williams recognizes that federal regulators no longer regulate cable rates.
(Williams Decl. 1 152.) While he cryptically asserts that local franchise agencies “continue to
regul ate various aspects of the cable industry, including the renewal of incumbents' franchisesand
competitiveentry” (seeid.), he elides over the undisputed fact that ocal franchise agencies have no
authority to regulate expanded basic cable rates.
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of reduced benchmarking pertains to consumers using cable rates of adjacent cable operators as a
basisfor comparison, and not regulators, whether local franchisearearegul atorsusetheratesof other
areas as benchmarks does not support his theory.*

The survey Dr. Williams conducted to gauge consumer benchmarking behavior is also
problematic. A research group conducted asurvey of 400 respondentsin each of theDMAsfor Los
Angeles, New Y ork, Philadel phia, and Washington. Theresults showed that cable customersin the
Philadel phiaDMA reported only a12% awareness of alternative cable providersversus18%for Los
Angeles, 39% for New York, and 42% for Washington. Dr. Williams opines that because of the
lower concentration of cable system ownership in the non-Philadelphia areas, the survey suggests
that the lower awareness of benchmarking information possessed by cable subscribers in the
Philadelphia DMA reflects a reduction in benchmark competition. (Williams Decl. § 155.)
However, Dr. Williams does not explain in his report how the lack of knowledge of other cable
companies necessarily establishes a reduction in benchmark competition. Nor does the survey
provide empirical evidence of thelevel of consumer benchmarking behavior both before and after
Comcast’s clustering activity began, to examine any reduction due to clustering. He testified on

cross-examination that, other than his survey, he conducted no empirical study showing that

%To the extent there is evidence of consumer benchmarking, it appears to refute rather than
support Dr. Williams. He provides an example of Comcast customers comparing their own prices
and service quality to other Comcast customers, not to other adjacent cable providers. (Williams
Decl. 1159.) Hisother example pertainsto Comcast customers comparing their own service quality
to that received by RCN and Verizon FiOS customers, not adjacent MVPDs. (Id. §160.) AsDr.
Teecenotes, totheextent that RCN and Fi OS constitute benchmarks, they remainin the Philadel phia
DMA despite the alleged anticompetitive effects of clustering. (Teece Cl. Reply Decl. 1137.) We
find that theseexamplescontradict Dr. Williams' contention that only adjacent cableoperatorsserve
as valuable benchmarks for Comcast customers.
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consumer benchmarking behavior is reduced by clustering, and conceded that Comcast customers
still could and did benchmark against Comcast rates charged in other areas. (N.T. 10/15/2009 at
94.6-14, 17-25; 95:1-6.)

Finally, Dr. Williams' relianceoninternal Comcast documentsinwhich Comcast executives
compare Comcast rates to immediately adjacent cable operators, to others in the region, and aso
with national benchmarks(seeWilliamsDecl. §161), doesnot provide common evidence supporting
his consumer benchmarking theory of antitrust impact. According to Dr. Teece, it is common for
any firm to track general industry information, including the pricesthat other firms charge. (Teece
Cl. Reply Decl. 1138.) More importantly, these documents are only evidence that Comcast itself
tracks the prices of other cable firms, not that consumers do so. Also, the documentary evidence,
comparing regional and national benchmarks, appears to conflict with Dr. Williams' premise that
only adjacent cable operators can provide consumer benchmarks.

Accordingly, we conclude that the Class has not demonstrated that the alleged
anticompetitive effect of clustering on consumer benchmarking is capable of proof at trial through
common evidence.

4. Clustering and its effects on bargai ning power

As part of hisdiscussion of the geographic market, Dr. Williams attempted to demonstrate
how increasing the number of cable systems or clustering its cable systemsin aDMA can increase
an M SO’ s bargaining power with programming content providers (such astel evision networks) and
lead to higher profits and higher rates. He opined that

swaps and acquisitions can increase the bargai ning power of acableoperator relative
to the bargaining power of a network. This occurs because the swaps and
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acquisitions have the effect of decreasing the percentage of the cable operator’s
revenues attributable to any individual network and increasing the percentage of any
individual network’ s revenues attributable to the cable operator. Asaconsequence
of this enhanced bargaining power, the cable operator becomes more patient and
more willing to break off negotiations relative to an individual network.

(Williams Decl. 1100.) Asaresult, he continues,

when bargaining power shiftsto the cableoperator, offersthat previously would have

been rgected by the network will now be accepted (lowering the cable operator’s

costsof acquiring programming from the network), and thereforealarger share of the

gains from trade in the negotiation will accrue to the cable operator. (In a

competitive market, these cost reductions would be passed through to subscribersin

the form of lower prices. As discussed below, the FCC has determined that any

programming cost reductions that may be associated with clustering have not been

passed through to consumers.) Consequently, an immediate implication of an

increase in the cable operator’ s bargaining power is that its profits are expected to

increase. Cablerates also can increase as a consequence of an increasein the cable
operator’ s bargaining power.
(Id. 1102.%)

Dr. Williams supports his bargaining theory of antitrust impact in his clustering model. He
theorizes that when a cable operator increases its footprint by increasing the number of franchise
areasit operates or when it increasesthe clustering of itsfranchises (1) acable network it negotiates
with may becomerelatively less patient during their negotiations and relatively lesslikely to break
off their negotiations, and (2) the cable operator may become relatively more patient and relatively
more likely to break off their negotiations. (Id. § 210.) Where a cable operator swaps a

geographically distant franchise for aloca franchise, one result might be that the cable operator

¥We notethat in thelast sentence of Williams' conclusion that he statesonly that cablerates
“can” increase asaconsequence of anincreasein the cableoperator’ sbargaining power, and not that
he has shown that they actually do. Merely asserting that conduct can cause antitrust impact is
insufficient. See Hydrogen Peroxide, 552 F.3d at 318 (stating that the movant must do more than
“assur[e] . . . the court that it intends or plans to meet the requirements’ of Rule 23).
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negotiates over a larger share of its revenue with local networks because it now owns more
franchises involved with these local networks. At the same time however, the swap will aso
increase the fraction of the local networks' revenues involved in the negotiations with the cable
operator. To the extent that the cable operator’s total revenues are large relative to its revenues
involved in local network negotiations, the increase in the fraction of the operator’s revenues
involved in negotiations with any one local network will be small relative to the increase in the
fraction of the local network’ srevenuesthat areinvolved in the negotiations. Consequently, while
both the operator and local networks may become less patient during their negotiations, an operator
whose total revenues are large relative to its revenues generated through any single local network
will likely become relatively more patient than any of the local networks with whom it negotiates.
(Id. 1215.) Therefore, Williams asserts, clustering alone can lead the cable operator to become
relatively more patient and relatively morelikely to break off negotiationswith any network, and can
lead local networks to become relatively less patient and relatively less likely to break off
negotiations. Given any one of these changes, the bargaining model predictsthat alarger share of
the surplus will go to the cable operator asits franchises become more clustered. (1d. 1216 (citing
Ken Binmore, Ariel Rubinstein and Asher Wolinsky “ The Nash Bargaining Solution in Economic
Modeling,” 17 Rand J. Econ. 176 (1986).) Dr. Williams concludesthat by either (1) increasing its
footprint or (2) by increasing the clustering of its franchises holding its footprint constant, a cable
operator can increase its bargaining power over a cable network. (1d. §217.)

From these premises, Williams attemptsto show that increased bargaining power onthe part

of aclustered cableoperator leadsto both higher profitsand higher consumer rates. He assumestwo
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scenarios: in thefirst, the cable network has al of the bargaining power and, as such, can makethe
cable operator atake-it-or-leave-it offer. In the second, the cable operator has al of the bargaining
power and can make the network atake-it-or-leave-it offer. (1d. 1219.) Williams then attemptsto
demonstrate that both the cable operator’ s profits and average cable rates are higher when the cable
operator has all of the bargaining power than when it has none. To understand why a shift in
bargaining power to the cabl e operator increases subscription rates, he analyzesthegainsfrom trade
between the network and the operator.

Dr. Williamstheorizesthat the gainsfrom trade between the network and the operator depend
uponinformation the cable operator doesnot have, namely whether theterms secured by the network
with its advertisers are favorable or unfavorable for the network, and advances the following
argument:

1. Because the gains from trade between the operator and the network are highest when the
network’s advertising rates are relatively high, the cable operator must be wary of the
network’ s incentive to falsely claim that its advertising rates are relatively low, a ploy that
can allow the network to hide advertising revenue for itself.

2. Consequently, any agreement that the operator and network might be expected to reach when
thenetwork’ sadvertisingratesarerelatively low cannot, whenitsadvertising ratesarein fact
relatively high, be more attractive to the network than the agreement they are expected to
reach when the advertising rates are rel atively high; otherwise the network will behave asif
its advertising rates were relatively low even when they are not.

3. Oneway for the operator to ensure honesty from the network during negotiationsisto insist
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on areduction in the number of househol ds receiving the network’ s programming when the
network claims its advertising rates are relatively low, because such reductions are more
costly for the network to accept when its advertising rates are rel atively high than when they
arerelatively low.

To the extent that the cable operator has relatively more bargaining power, it will extract
additional surplusfromthenetwork, both when the network’ sadvertising ratesarerelatively
low and when they arerelatively high. But because thereisless surplusto extract when the
network’s advertising rates are relatively low, eventualy the additional surplus will be
extracted only when the advertising rates are relatively high.

Consequently, al else equal, the incentives for the network to falsely claim that its
advertising rates are relatively low generally increase with the surplus the cable operator
attempts to extract.

But all elseisnot equal. When the cable operator has more bargaining power, it canincrease
itssurpluswhilemaintai ning the network’ sincentivesto honestly reveal whenitsadvertising
ratesarerelatively high. The cable operator can do thisby insisting on further reductionsin
the number of subscribers receiving the network’ s programming when the network claims
its advertising rates are relatively low.

As aresult, Williams concludes, the more bargaining power the operator has, the fewer
subscribers there will be of the network’s programming when the network’s advertising
terms are relatively low. Because profit maximization by the cable operator implies that

fewer subscribers are obtained by charging higher monthly subscription rates, Williams
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claims he has demonstrated that the more bargai ning power the operator has, the higher will

be the cable operator’s subscription rates when the cable operator does not know with

certainty the advertising rates paid by advertisers to the network.
(1d. 119 243-45.)

Dr. Williams' bargaining power model hasbeen criticized by both Dr. Teeceand Dr. Chipty.
Dr. Teeceopinesthat Dr. Williams model isbased on untested and unverified assumptions. (Teece
Cl. Reply Decl. 155.) He contendsthat Dr. Williams' assumptions regarding uncertainties about
the network’ s advertising revenue, which are the crux of the model’ s basis for asserting that lower
programming costswill lead to higher pricesto cablesubscribers, iswholly unsupported. Dr. Teece
labels Dr. Williams' result “ perverse and unrealistic,” aswell as contrary to the assertion contained
in Williams' discussion of the effect of clustering on overbuilding, where he claimed that lower
costswill lead to lower pricesfor cable customersnot passed by an overbuilder. (Teece Reply Decl.
{1 155 (citing Williams Decl. 1 94).)®

Dr. Chipty opinesthat, contrary to Williams' conclusions, bargai ning power, if it exists, will
serve to benefit consumers through a reduction in Comcast’s programming costs, which will be
passed on to consumers in the form of either lower prices or improved service. (Chipty Cl. Reply
Decl. 19.c.i.) Bargaining power, Dr. Chipty explains, refersto theleveragein abilateral bargaining
negotiation between abuyer and seller. It iswidely believed in the cabletelevision industry that as

M SOsbecomelarger and moreclustered, they havegained greater power to extract favorablepricing

#Dr. Teece aso notes that, once confronted with criticisms to his model, Dr. Williams
offered no empirical evidencein his subsequently filed Reply Declaration to support histheoretical
model. (Teece Supp. Cl. Decl. 158.)
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and other terms from unaffiliated suppliers of video programming. She contends, however, that it
isfar from clear how this phenomenon, even if true, has created any competitive harm to Comcast
customersin the Philadel phia Cluster dueto Comcast’ s clustering activity. (Chipty Cl. Reply Decl.
145.)

First, Dr. Chipty reasons that, in most cases, an MSO’s bargaining power is likely to be
related to the size of the MSO’ s total subscriber base, rather than its regional size, as reflected by
how those subscribersmight be clustered geographically.® (Id.) Second, enhanced M SO bargaining
power with respect to program serviceis, she opines, an unlikely source of harmto cable subscribers.
Tothecontrary, themost likely consequence of M SO bargai ning power islower pricesto consumers,
in the form of some pass through of cost savings. (Id. §46.) She does not disagree that greater
bargaining power leadsto greater profits for the M SO; however, she agreeswith Dr. Teecethat the
claim that greater bargaining power is afactor “allowing the cable company to increase its prices’
ishighly counterintuitive, rests entirely on the particular assumptions adopted by Dr. Williams, and
is unlikely to be particularly robust to even relatively minor changes in these assumptions. She
notes that, perhaps for this reason, Dr. Williams himself is more modest in his claims about his
model, concluding in the main body of hisreport only that he demonstrates that “[c]able rates also
canincrease asaconsegquenceof anincreasein the cable operator’ sbargaining power.” (1d. (quoting
Williams Decl. 1102).)

We find that the criticisms of Dr. Williams' bargaining power model are aptly drawn. His

¥Dr. Chipty does concede that the way an M SO’ s subscriber baseis clustered islikely to be
relevant to negotiations between M SOs and local or regiona programmers, while contending that
it has no relevance to negotiations with national programmers. (Chipty Cl. Reply Decl. 145.)
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initial assumption, that cable operators must negotiatewith content providerswithout any knowledge
of whether the network’ s advertizing rates are favorable or unfavorable for the network, is wholly
unsupported. His model aso appears to imply that this knowledge deficit is unilateral; the model
does not consider the possibility that networks may not be fully informed about a cable operator’s
profitability within its cluster. Dr. Williams assumption that a cable operator will seek to ensure
honesty from a network by insisting on a reduction in the number of households receiving the
network’s programming when the network claims its advertising rates are relatively low is aso
unsupported by any evidence that cable operators actually engage in this negotiating conduct.
Finally, Dr. Williams' theoretical conclusion that the more bargaining power the operator has, the
fewer subscriberstherewill be of the network’ s programming when the network’ sadvertising terms
arerelatively low is unsupported by any empirical evidence.*® For these reasons, we conclude that
the Class has not met its burden to demonstrate that the anticompetitive effect of clustering on

bargaining power is capable of proof at tria through evidence that is common to the class.

““The only authorities Dr. Williams cites to support his bargaining theory and mode! arethe
Binmore, Rubinstein and Wolinsky article, which concernsonly thefirst part of the Williamsmodel,
and the 13" Annual FCC Report on the status of competition in the MVPD market. Dr. Williams
quotes from the 13™ Annual Report’ s discussion of the impact of clustering on overbuilding, that
“clustering can present a barrier to entry for the most likely potential overbuilder (i.e., an adjacent
cableoperator). . .. [W]hile clustering may help reduce programming costs and other expenses, the
Commission’ sfindingsreflect that theselower costs are not being passed along to subscribersinthe
form of lower monthly rates.” (Ex. D37 1180.) The FCC’sfinding that lower programming costs
are not being passed al ong to subscribers does not provide empirical evidence supporting Williams'
bargaining theory. The FCC reported that the lower costs associated with clustering were possibly
dueto thefact that clustering makes cable operators more effective competitorsto L ECs, not better
negotiatorswith content providers, and that clustering can provide ameans of improving efficiency,
reducing costs, and attracting increased advertising. (Id.) Other than itsreferenceto “lower costs,”
whichisnot detailed, the Report does not shed light on Williams' assertion that clustering enhances
acableoperator’ sability to negotiate with content providers. Weread this section of thereport only
to refer to the competitive advantages of cable operators and LECs.
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V. COMMONMETHODOLOGY FOR DETERMINING DAMAGES

A. Dr. McClave' s Report

In his report, the Class's damages expert Dr. James T. McClave opines, based on various
studies, that pricesin areas of effective competition prove to be consistently and substantially less
than the prices paid by classmembersin the Philadelphiamarket. (McClave Decl. at 15.) Heclaims
that the results of his analysis are consistent with the Plaintiffs alegations that the alleged
anticompetitive acts had the effect of elevating prices above competitive levels over the entire
Philadel phia market and throughout the class period. He states that his analyses establish that the
impact of Comcast’ s anticompetitive conduct was class-wide, since hiseconometric analysis shows
that prices were elevated above competitive levels across all class members and for the entire time
period. Based on his econometric analysis, he opines that “a conservative estimate of the total
economic damages suffered by the class plaintiffsis $875,576,662.” (1d.)

M cClave conducted hisanalysisby estimating “benchmark” pricesagainst whichto compare
actual pricescharged during therelevant period in the PhiladelphiaDMA. “Benchmark prices, also
referred to as ‘but-for’ prices, are pricesthat are unaffected by the alleged anticompetitive conduct,
and, as such, can be used to determine whether the conduct did have the effect of elevating prices,
and if so, to what extent.” (ld. at 3.) He calculated his benchmark prices by creating a database of
Comcast cable prices for expanded basic cable for franchises throughout the United States. (ld. at
4.) He then applied standard econometric methodology to the benchmark sample in order to
calculate the benchmark prices to be compared to the Philadelphia market prices. He estimated

prices based on a multiple regression model of the benchmark data relating the prices in the
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benchmark sampleto several factorsfound to influenceprice. Heclams*thisanalysistellsuswhat
factorsinfluence acompetitive pricefor thisvideo servicein circumstances reasonably comparable
to those presented here ‘but for’ the challenged anticompetitive conduct.” (Id.)

Hereportsthat his objective was to select abenchmark against which to compare the actual
Philadel phia prices by finding a sample of counties that represented alevel of competition similar
to that which Comcast likely would have faced in the Philadelphia DMA absent its alleged
anticompetitive conduct. Hethereforeidentified countiesthat reflected competitive characteristics
he would expect to see in the Philadelphia DMA absent the conduct challenged by the Class.
Because the Class aleged that the effects of Comcast’ s anticompetitive conduct were to deter the
entry and constrai n the penetrati on of competitorsin the Philadel phiamarket, including overbuilders,
other cable providers, and DBS providers, hefocused on Comcast’slevel of subscriber penetration,
the level of DBS penetration in the market, and the presence of overbuildersin the market. (1d. at
5.) Heincluded countiesin hisbenchmark that: (1) reflected Comcast’ salleged national subscriber
penetration rate of 40% (which was its approximate midpoint penetration rate in the Philadel phia
DMA between its 20% rate in 1998 and its 60% rate in 2008); and (2) were in DMAs where the
penetration level for aternative delivery systems (“ADS,” defined as DBS, and to a much smaller
extent, master antenna systems, and multipoint distribution systems) was at or above the national
average of ADS penetration rates in Comcast markets. (Id. at 6-7.) Once a county qualified as a
benchmark for a particular year by satisfying these two “screens,” it was examined to determine
whether or not it had been significantly overbuilt, defined ashaving two or morewirelinecompanies,

each having at |east 15% of cable subscribersin the overbuilt area. (Id. at 7.) If the percentage was



greater than 15%, then he identified the county as overbuilt. (Id. at 7-8.)

McClave used the benchmark county datato estimate“but-for” pricesto comparewith actual
pricesin the Philadelphia DMA using amultiple regression analysis. McClave opines that

Multiple regression analysis enables one to estimate the rel ationship between price

and other factorsfound to influence pricein the benchmark data, and then to usethat

relationship to estimate pricesin the Philadel phiamarket asif it shared the properties

of the benchmark sample; that is, asif Comcast’ s subscribers continued to represent

less than 40% of households, asif the ADS penetration were at |least average, and,

in at least five counties, asif Comcast faced competition, as described above.
(Id. a 8.) In his comparison, McClave “assumed that only the five counties that RCN indicated it
planned to enter as an overbuilder would have been overbuilt: Bucks, Chester, Delaware,
Montgomery, and Philadelphia Counties. The model indicates that the Philadelphia DMA market
priceswereelevated abovethebut-for pricesin every county-year combination.” (1d.) Hefound that
Philadelphia DM A market prices were elevated above the competitive prices by between 11% and
17% over the relevant period. (1d.) He then compared his results to FCC surveys of prices and
concluded that hismodel was a conservative estimate of the price differentiation. (Id. at 9-13.) He
calculated the $875,576,662 amount by which class members were overcharged by applying the
appropriate overcharge percentage to the appropriate relevant revenue obtained by Comcast for the

expanded basic service in Philadelphiafor the class period. (Id. at 13.)

B. Comcast’' s Experts’ Rebuttal

Comcast responds that Dr. McClave' s model is unsuitable, from an economic perspective,
for estimating alleged damages on a class-wide basis because (1) his damages analysis makes
assumptionsregarding competitiveconditionsthat would haveexisted but for the challenged conduct

that are unreasonabl e and inconsi stent with the economic evidence, and (2) hisanaysisdoesnot and
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cannot take into account relevant differences across members of the class.

1. Whether McClave' s use of benchmark countiesis appropriate

According to Dr. Teece, Dr. McClave does not explain how his screens of counties
representing (1) a Comcast penetration rate of no more than 40% and (2) an ADS penetration rate
at or above the national average for other Comcast markets, relate to any of the alegationsin the
Third Amended Complaint. Dr. Teece assumes that the criteriarelate to Dr. Singer’s theory that
foreclosure of regional sports programming impeded DBS penetration, but opines that Dr.
McClave's benchmark counties are not a reliable basis for estimating the alleged impact of
Comcast’ schallenged conduct becausethereisno economic basi sfor choosing countieswith greater
DBS penetration than the national average. Dr. Teece faults Dr. McClave for not identifying
counties at alevel similar to that which would have occurred in the Philadelphia DMA in the “but-
for” world. He aso faults McClave for not considering other factors that likely affect DBS
penetration in choosing his benchmark counties. (Teece Class Decl. 11 167-68.)

Dr. Teecespecifically takesissuewith Dr. McClave' schoiceof thenational DBS penetration
rate as one of the screens for his model. He asks why, if the model is designed to forecast the
competitive conditions in the Philadelphia DMA absent the alleged anticompetitive conduct,
McClave did not use the far lower prediction of DBS penetration stated by Dr. Singer and adopted

by Dr. Williams.* Accordingto Dr. Singer, DBS penetration in the PhiladelphiaDMA would have

“Dr. Teece testified:

Now, | can speak alittle bit more specifically to what Dr. McClave did. Asl said,
hestarted off with hisbenchmarksand those benchmarksthough, your Honor, arenot
but-for worldsthat were specified by Dr. Williams. They are basically, in my view,
arbitrarily chosen and they don’t link to the theories put forward on the liabilities
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been only 15.4% in 2005 (compared to DBS's actual penetration of 9.4%) if DBS providers had
accessto CSN Philadelphia, not thefar higher national average. (1d. 169.) Dr. Chipty also argues
that using the national average of DBS penetration rates in other Comcast markets is not
appropriate.*

Dr. McClavedid not specifically addressthis critiquein his subsequent expert submissions.
We cannot agree, however, that this critique is aptly drawn. There is no disconnect between Dr.
McClave' schoiceof thenational DBS penetration rate of Comcast markets, rather than the predicted
DBS penetration rate for the Philadel phia market absent the alleged anticompetitive conduct. Dr.
Singer’ s theory that foreclosure of regional sports programming kept the DBS penetration rate in
Philadel phiabel ow its predicted level —as opposed to the much higher national average—represents
an entirely different concept from the one used by Dr. McClave. McClave used hisnational average
DBS penetration screen as adescriptor of typical competitive market conditions. Thefact that DBS

penetration would not have reached the level of national average for Comcast markets in the

side. For instance, the notion that somehow rather DBS penetration should be at the
national level, even Dr. Singer’s predictions for the Philadelphia DMA don’'t even
show that. So, | find that that isa seriousflaw. It was before and what’ s been done
here.

(N.T. 10/26/09 at 137:9-19.)

“2Dr. Chipty states that there are only two areas in the country where the incumbent cable
operator (1) ownstheregional sports network (Philadel phiaand San Diego); (2) hasthe right under
FCC regulations to maintain cable exclusivity; and (3) has chosen to do so. (Chipty Reply Decl.
87.) Rather than acknowledge that the Philadel phia situation is only comparable to San Diego, Dr.
McClave's study removes al counties where DBS penetration is below the national average,
whatever thereason. Thus, Chipty concludes, McClave has inappropriately removed counties that
have low DBS penetration for reasons that have nothing to do with DBS access to regional sports
programming. (1d.)
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Philadelphia DMA does not mean that national average DBS penetration, combined with median
Comcast share during the class period, do not demonstrate atypical competitive market. Typical
competitive marketsthat would satisfy Dr. M cClave’ sbenchmark screensdo not have Philadelphia’s
predicted DBS penetration; by definition they have national average DBS penetration levels for
Comcast markets.

With regard to the sel ection of theless-than-40% Comcast penetration ratescreen, Dr. Chipty
clamsthat McClaveignoresthefact that, aslate as 1999, Comcast was only present in ahandful of
countiesinthe DMA, and its overall share of subscriberswas only 25%. Wefind that thiscriticism
is not supported by the record. Chipty chooses 1999 datato attack McClave' s use of the less-than-
40% figure, but 1999 is only one year after McClave' s start point of 1998, when he acknowledges
Comcast’ s share was 20%. That figure grew to 60% over the next ten years. If Dr. Chipty wanted
to show that the 40% figure was an overestimate, her assertion would have been stronger if shecould
have shown that data from the midpoint of the time frame, 2003, or the average rate over the entire

time period, did not correspond to the 40% figure. Dr. Chipty makes no such attempt.*®

“Dr. Teece aso attacks McClave's choice of the less-than-40% penetration rate sign to
identify benchmark counties, asserting that it bears no apparent rel ationship to the Class' sclaim that
the challenged transactions were anticompetitive. He stated that, while Dr. Williams bases his
opinion that clustering was anticompetitive on the ground that clustering minimized boundariesthat
Comcast shared with other MSOs that could possibly become overbuilders in adjacent areas, Dr.
McClave makes no attempt to estimate the likelihood of such entry by adjacent cable operators or
the effect that such entry would have had on cable prices. Thus, Dr. Teece suggests, Dr. McClave's
benchmark counties methodology bears no relation to the Class's allegation that the swap
transactionsconstituted unlawful horizontal restraint on competition. (TeeceClassDecl. 111174-75.)
Wergject thiscriticism. McClave suse of the less-than-40% Comcast share screen is supported by
the evidence that it represents Comcast’s approximate share of the Philadelphia DMA at the
midpoint of the class period. McClave chosethis screen becauseit alowed for some growth during
the class period, but allowed him to focus on markets where Comcast waslesslikely to have market
power than it acquired in the Philadelphia market due to the aleged anticompetitive clustering

-68-



2. McClave' s omission of population density from the benchmark model

Dr. Chipty opinesthat McClave’'s model overestimates damages because McClave failsto
account for differences in demographic characteristics between benchmark counties and
Philadel phia, including, for exampl e, popul ation density, and percentage of rental unitsand detached
homes. (Chipty Reply Cl. Decl. 1 88.) Dr. McClave stated in his report that he considered using
population density, as well as the number of households, as additional cost variables, with higher
levels expected to decrease per subscriber costs, but when included in the model these factors

were either wrong signed (having positive associations with price) or statistically

insignificant. This may be attributable to their high degree of correlation with the
income factor (in statistica parlance, “multicollinearity”), or residual anti-
competitive effects that remain in the benchmark, or some combination of both. |
therefore did not include them in the final model specification.
(McClave Decl. App'x A at 1 n.3.) Chipty criticizes this decision because, from “an industry
viewpoint, these variablesare widely thought to capture both supply and demand sidefeatures of the
market, and as such there is no a priori expectation about the direction of effect (or sign on the

coefficient). . . .”* (Chipty Reply Cl. Decl. §93.)

In response to Dr. Chipty’s criticism, McClave states that population density, which is a

conduct. (McClave Decl. at 6.)

“We note that the GAO, in studying wire-based competition from broadband service
providers (*BSPS’) stated that “[s|ome of the rateimpactsthat we found may be dueto factors other
thanthe BSP entry, such aspopulation density.” (GAO 2004 Report at 5.) However, the report goes
on to state that “although [a]ll 6 of the BSPswe interviewed mentioned the size of the market as a
key factor that they considered in market selection. . . [o]nly 1 BSPfocused its business devel opment
toward larger cities. . .. Five BSPsbuilt new infrastructurein medium and smaller cities. They told
us they took this approach, in part, because they recognized how difficult it would be to meet
construction requirementsin alargecity.” 1d. at 17-18. “Asaresult, nationwide, BSPs serve only
about 1 percent of the subscription television market. . ..” (ld. at 28.)
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demographic variable, ispositively correlated with income, avariablehehad already included in his
model. He opines that including population density leads to a result that is unreliable and
counter-intuitive to its relationship to price. (McClave Rebuttal Decl. at 18.) McClave criticizes
Chipty’ sinclusion of thevariablein her competing damage model s* because her popul ation density
explanatory variable coefficient has a counter-intuitive positive sign, particularly when median
household income has aready been included. He reasons that since clustering tends to occur in
higher incomeareas, it may a so be capturing some clustering effects. AsComcast itself hasargued,
and as has appeared in the published literature, higher population density resultsin lower costs per
subscriber. Thus, he would expect a negative relationship between price and population density,
particularly with median household income aready accounting for demand’s effect on price. He
contends that the addition of population density in Dr. Chipty’s models only masks the effects of

anti-competitive influences on price.®® (Id. at 30-31.)*

“We notethat Dr. Chipty has specified numerous model sto support her own conclusionson
the issue of antitrust impact as well as to impeach Dr. McClave's conclusions. Several of Dr.
Chipty’ smodelsare variations on the M cClave model incorporating alternate variables. Othersuse
different data sources. We do not specifically address each of Dr. Chipty’ smodels, but rather focus
on her major criticisms of Dr. McClave' sresults.

“Dr. McClave similarly testified:

And did you look at the issue of population density as a possible variable?

| would say [] population density has been probably the most discussed
variable between expertsin this case, that thereis. | certainly did look at it.
Did you determine that it should not be used?

| did.

Why did you determine it should not be used?

There were basically three reasons. The first severa are purely statistical.
When population density, when | put it into the model to see whether it was
important or not, | had an a priori [] understanding that from, for example,
Comcast’ s submissions to the FCC, that in places where there were lots of

>O0>»0 >»O
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peopl e, efficiencies should exist and costs should belessthan wherethereare
few people. And so, my a priori expectation, which econometricians have
when they’re putting models together, was that the relationship between
population density and price would be inverse, a negative one. That is, as
population density went up, costs would go down and so price would go
down.

Let me stop you for a second.

Sure.

Y ou talk about having an a priori intuition and expectation. Is that unusual
for statisticians, econometriciansto approach specifyingamodel withapriori
expectations?

No, it's not unusual at all. In fact, there are econometrics texts that say that
it's something akin to moral obligation for an econometrician to establish
such hypotheses and expectations. And then, if the datadon’t live up to that,
to try to understand why.

So, now, | interrupted you and I'm sorry, Dr. McClave. Please go on and
explain to the Judge why you didn’t include the population density?

When | added population density to the model, it had the oppositesign, it had
a positive sign, indicating that prices were going up as population density
increased. The concern | had, when | saw that, was number one, it didn't
conformtowhat | expected. And number two, | was concerned that one of the
reasonsthat that might have been the case wasthe challenged behavior inthis
case. In other words, the cluster. And so, the concern | had about leaving
population density in the model is, number one, it didn't conform to
economic expectation. And number two, it may be tainted by the very
behavior that | am assuming wasiillegal for the purpose of my analysis, was
anti-competitive. And then finally, the last reason, your Honor, was the
benchmark and we' re going to get into this, | know. But the benchmark that
| was using in order to estimate prices into Philadelphia, turned out not to
have -- turned out that the population density in Philadel phiawas somewhat
greater than that in most of the benchmark. And so, we call that needing to
extrapolate in statistics and it's something we try to avoid. And so, |
preferred the median incomevariabl e, because median incomewasavariable
that captured all of Philadel phia, that ismy benchmark medianincomesrange
captured all the median incomefor the countiesin thisareaand Philadelphia.
And it had the expected sign. Namely, as median income went up, it had a
positive relationship with price. Which again, from my reading and my own
expectations of the work in this industry, median income, higher median
income probably is correlated or a proxy for more demand for cable. And
also, higher median income probably means that the cable companies are
having to pay more for their labor. So there are several reasons why median
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Wefindthat Dr. McClave' sdecision not to include population density iswell supported. In
addition to hisreport’ sexplanationsand histestimony, he showsthat population density isimproper
by looking at what happenswhen Dr. Chipty includesdemographic variableslike population density
in her regresson models, while also including an income variable. For example, because of
demographic variables Dr. Chipty’s model shows that, other factors equal, markets with a higher

percentage of white non-Hispanic population pay lower cable rates. More importantly, her

income, to me, made much more sense than population density and that’s
why it ended up in my model and population density didn’t. It had nothing to
do, Mr. Goldberg, with whether the damages were higher or lower.

(N.T. 10/13/09 at 58:14-61:7.)

“Dr. McClaveal so opinesthat theinclusion of population density in Dr. Chipty’ scompeting
regression models violates an important statistical principle:

As Dr. Chipty points out, Philadelphia s population density is significantly greater
than in the benchmark. Importantly, the maximum population density in the
benchmark is 3,600 population per square mile, while Philadelphia’ s maximum is
more than 11,000 per square mile. Thisis a consequence of defining a benchmark
that isrelatively free of clustering, but createsastatistical problem whenincludedin
Dr. Chipty’ smultipleregression models. The problemisthat when usingthemodels
to estimatethe Philadel phia“but for” prices, the model sare being used to extrapol ate
far outside the range of values used to estimate the benchmark. That is, the models
are used to estimate prices for counties with population density more than 300%
larger than the highest population density in the benchmark. Thisviolates abasic
statistical principle of multiple regression analysis that advises against such
extrapolation, sinceit can result in unreliable estimates. Thisproblem isavoided by
using median income asthe demand factor in themodels (as| did), sinceall counties
in the Philadelphia market have median incomes that are within the range of the
benchmark sample’ s median incomes.

(McClave Rebuttal Decl. at 31.) He concludesthat, asaresult of including population density, Dr.

Chipty’s models produce unreliable estimates of “but-for” prices in the Philadelphia market, and
therefore result in unreliable estimates of economic damages there.
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popul ation density variable showsas positive and statistically significant in one model, and negative
and statistically significant in another. (Id. at 19; Ex. P86.)

McClave sdecisionwasal so supported by FCC and GA O studieswhichincluded population
density, but found that the variable was not shown to be statistically significant.”® (Ex. D2 at 81;
Ex. D3 at 24, 32; Ex. D13 at 47.) Inthe FCC study, two regression models examining cable prices
in overbuilt markets showed that density and density squared had a coefficient of zero and a t-
statistic ranging from only 0.03 to 0.87.* (Ex. D2 at 81.) Inthe GAO studies, regression models

from 2002 and 2005 examining the influence of various factors on DBS penetration rates showed

“When Dr. McClave used the term “not statistically significant,” we asked him:

THE COURT: What does that mean, not statistically significant? Does that
mean that if welifted that variable out completely, population
density, the result wouldn’t be different to any significant --

THE WITNESS: Certainly in terms of using it to predict prices, yes. What it
literally means, your Honor, you can’t reject the hypothesis
that the true coefficient, the true weight is zero, that it'sin
there, but explaining nothing more than random variation.

THE COURT: Okay. That’ sthe engineering aspect of it. A guy like mefrom
the street, what am | to conclude with respect to that? Am |
to concludethat although population density wasincluded by
the GAO in 2002 and 2003, the result would have been the
same had it not been included? When | say the same, | mean
no significant difference.

THE WITNESS: Right. That’sright.

THE COURT: | can conclude that?

THE WITNESS: Absolutely.

(N.T. 10/13/09 at 19:25-20:17.)

“The t-statistic, or test statistic, tests whether a variable is statistically significant, i.e.,
whether it is “just random from the data. As opposed to a rea relationship, something that’s
indicated to be statisticaly significant. So, there are ways we measure that, they're called
T-statistics.” (N.T. 10/13/09 at 98:9-12.)
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that popul ation density had coefficientsranging from -0.0973to 0.0015 and t-statisticsranging from
only 0.0001 to 0.8090. While Dr. McClave conceded on cross-examination that the FCC and GAO
had indeed included the variable, it was not statistically significant, and accordingly we find that
itsinclusion in the governmental studies does not impeach Dr. McClave's decision to omit it.>

3. McClave' s use of list prices rather than actual prices

In creating his damages model, Dr. McClave compared list prices for expanded basic cable
inthe PhiladelphiaDMA with list pricesfor expanded basic cablein the benchmark counties.> Dr.
Chipty criticizes McClave' smodel because it does not take into account the significant amounts of

promotions and discounts offered to Comcast customersthat effectively lower their pricefor service

“He testified that the FCC’ s purpose in specifying its regression model was different from
hispurpose: “These FCC studiesin my view, and | think you'll find it inthe studies, are exploratory.
What isit that’'s affecting cable prices? They don’t go to the next step of saying, and I’m going to
use this model to estimate cable pricesin someregion.” N.T. 10/13/09 at 10:23-11:2. He added,
“If [hismodel demonstratesal wrong sign, then onething | haveto think about that the FCC doesn’t
iswhat’ sthe reason for that? | concluded that it may well be, given al the studies about clustering
andwhat Mr. Korpusjust asked meabout, that it’ s because of the all eged anti-competitive conduct.”
(N.T. 10/13/09 at 11:17-22.)

At theevidentiary hearing, the Classintroduced an exhibit comparing the M cClave damages
model with variousiterations either suggested by Dr. Chipty’ s criticisms or modelsthat Dr. Chipty
herself specified. McClave's model with the population density variable added still reflected
damages in excess of $655 million. (Ex. P82.)

’McClave testified:

Q Now, in your model, you used the Comcast list price, right?

A That was my attempt, yes.

Q And the price you used to work out the overcharge does not take any
customer discounts into account, right?

A The comparisonislist priceto list price.

(N.T. 10/13/09 at 52:5-10.)



below thelist pricethat McClave usesin hismodel. (Chipty Reply Cl. Decl. §92.) Hisjustification
for using list prices, as opposed to discounted prices offered by Comcast for short periods to
customersthat, for example, package video, internet and cable servicesinto Comcast’s Triple Play
plan, isthat morethan 80% of Comcast’ s customers continueto pay itslist pricesfor expanded basic
cable. (N.T. 10/13/09 at 53:9-10.) Further, discounts are reductions from list prices, and are only
offered for temporary periods, after which the price returns to the list price. (ld. at 55:18-21.)
McClave testified that:

S0, to get atrue picture of price and what was happening to the price, we felt as all

of these papers that he cited today, also feel that the only way you're going to get a

true picture of priceislist price. And thereis an assumption, your Honor and I’ ve

stated it many times, that these discounts are limited in nature and that they’ re off list

price. So that, if the list price were elevated, the discount prices would have been

elevated. Thereisan assumption in my analysisto that affect [sic].
(Id. at 55:15-23.)%

To show why her criticism of using list prices affects whether McClave’ smodel iscommon
evidence of antitrust impact, Dr. Chipty specified severa regression models of her own. In one

model, she reworked McClave' s model, allegedly adding as additional factors (1) discounts off list

price and (2) population density. (Chipty Reply Cl. Decl. 192.) To correct for discounts, Chipty

**The fact that discounts are not percentage discounts off of list prices does not change the
fact that they are discounts from list prices. While Comcast attempted to impeach Dr. McClave by
pointing to the fact that its Triple Play priceisaflat price, rather than a percentage discount off list,
we find this distinction insignificant. 1t was undisputed that once a discount program ends, the
subscriber’ s fee for expanded basic cable service returnsto list price, barring some other discount
they are ableto negotiate. Even though the Triple Play priceisnot apercentage discount, it remains
that the program is of limited duration and the subscriber eventually will pay Comcast’slist price
when the promotional period ends.
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substituted a weighted average price for list price.® (1d.) She claimsthat theintroduction of these
two additional pieces of information more than halved the magnitude of McClave'sfindings. (1d.
194.) Insome counties, Chipty’ smodel findsthat actual pricesarelessthan the*but-for” pricethat
McClave smodel predicts. (1d. 195.) Thus, sheopinesthat McClave’ smodel, asmodified, predicts
negative damages. For 2007, her modified model finds that 12 of the 16 counties chosen by
McClave would have negative damages, and for 2008 all but one had negative damages. Over the
entire scope of themodified model, negative damages are predicted for over one-third of the county-
years® (Id. 1 96.) Chipty opines that this information serves to expose the unreliability of
McClave' s methodol ogy for measuring class-wide impact and damages.

We find that this rebuttal model suffers significant flaws. Dr. Chipty’s use of weighted
average prices (regardless of their source), rather than list pricesin amodel to estimate damages, is
inappropriate. The model Dr. McClave specified is designed to determine the difference between
the list price of expanded basic cable prices in the Philadelphia DMA and the list prices in the
benchmark counties. Hethen usesthat differencein list pricein aformulahe appliesto Comcast’s
revenues to determine the Class's alleged damages. Any discount from list price that Comcast

subscribers receive is not accounted for in his moddl, but rather in his formula when the

*Dr. Chipty took her data from the 2008 “Television and Cable Factbook” published by
Warren Communications News. (Chipty Reply Decl. at 3n.9.) Dr. McClave criticized Chipty for
using this data, which he asserted was not reliably accurate. (McClave Rebuttal Decl. at 4.) While
not accepting McClave' scriticism, she nonethel ess reworked the model using Comcast billing data
rather than Factbook data. (Chipty Supp. Decl. 11117-18.) She assertsthat using the same Comcast
billing data that Dr. McClave used yielded the same results. (1d.)

*Nonethel ess, this model does report positive damages over the class period. (Ex. P82.)
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anticompetitive overcharge is multiplied by Comcast’s relevant revenues.® Dr. Chipty’s use of
weighted average pricesin her model disruptsthisequilibrium because shethen, like Dr. McClave,
uses the resulting overcharge to cal culate damages based on Comcast’srevenue. Therevenue side
of the formula, however, already takes into account any discount from list price because that is
revenue that Comcast never received. Because Dr. Chipty’ s weighted average prices double count
the discount, we find it does not impeach Dr. McClave's model.

Chipty hasalso modified McClave’ smodel by (1) dropping countiesoutsidethe Philadel phia
DMA where an incumbent cable operator offers CSN Philadel phia, because, she contends, they are

the only Comcast counties where the Class's experts would say that DBS competition has been

M cClave testified:

Q Does your formula account for the discounts that are given to theclass
members?

A Yes.

Q Explain to the Judge how your formulaand I’m being careful, I’ m not talking

about the multiple regression model, I’ m talking about the formula, because
it tests their formulaic way of estimating damages class wide.

Right.

So, let me step back asecond. From your expert opinion, isyour formulaan
appropriate way to reliably estimate damages class wide?

Yes.

All right, now, explain to the Judge how your formulatakes into account the
discounts that are given some of which, Mr. Korpus discussed with you on
your cross-24 examination?

A The short answer isit doesit in the revenue.

Or OP»

So, when | said in answers to questions on cross, what | was trying to say is discounts are
taken into account at the multiplication stage. At the stage at which we do this. We don't,
wedon't pretend that everybody ispaying list. Wetake explicitly into account what people
are paying, including the Triple Play.

(N.T. 10/13/09 at 98:9-25; 101:6-11.)
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unfairly impaired; and (2) adding two additional explanatory variables into the model, Comcast’s
share of households measured at the DMA level rather than the county level, and the total number
of subscribers served by Comcast in the DMA. (Chipty Reply Cl. Decl. Ex. 7 (“the Exhibit 7
model”).) Chipty explains that these two variables reflect different aspects of cluster size. (I1d. 1
100, Ex. 7.) Chipty then uses the Exhibit 7 model’ s estimation to attempt to directly calculate the
extent of the monopoly overcharge associated with clustering by adding the marginal effect of the
total number of Comcast subscribers in the DMA on price and the marginal effect of Comcast’s
share of DMA subscribers on price for each county-year, using 1999 as a base year. (1d. 1 102.)
Using this method, the damage results she obtained are either statistically indistinguishable from
zero, or they are negative. (1d. §103.)

We find that the Exhibit 7 model also suffers significant flaws. First, this model is not a
multipleregression model based on comparing benchmarksto estimate“ but-for” prices. It purports
to be adirect calculation of the competitive overcharge. Dr. McClave, the only statistician expert
either side presented,> remarksthat this method of measuring acompetitive overchargeisa“novel
and non-standard formulafor cal culating damages,” which he has never seen applied in any similar

form to a calculation of damages.® (McClave Cl. Reply Decl. at 13.) He calculates that if the

>Dr. Chipty’s expertise is in economics and econometrics, which she defined as the
application of statisticsto economicissues. (N.T. 10/26/09 at 73:12-15.)

*McClave criticizes Chipty’s use of the two explanatory variables because they are
confounded with other factors in the model:

Her claim that thetwo explanatory variablesused in her formula— Comcast’ snumber
of subscribersand DM A market share— are not confounded with the other factorsin
the model is demonstrably false. One of the factors in her model is Year, and we
know that Comcast’ s number of subscribers and market share has grown over time.
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Exhibit 7 model is used correctly to estimate “ but-for” prices and damages in the standard manner,
her damage estimate would have been $1.186 bhillion, which is greater than his own damage
caculation. (Id. at 14; Ex. P82 (red graph).) Accordingly, we find it does not impeach Dr.
McClave's model.

4. Dr. Chipty’s B1 model

Basic cable prices are referred to as B1 prices, while expanded basic cable, which includes
the Bl service, arereferred to asB1/B2/B3 prices. Dr. Chipty next triesto impeach Dr. McClave's
model by examining what result would obtain if the McClave model were used to examine the
regulated prices of basic cable. She explains:

Since B1 prices are largely determined by regulation (and excluded from
Plaintiffs’ product market definition), in reality the putative anticompetitive conduct
aleged in the Complaint can have no effect on B1 price. As such, an appropriate
damages model would not yield any “overcharge” damages associated with the B1
component of prices. Indeed, any differences between B1 pricesin Philadel phiaand
the rest of Dr. McClave' s benchmark sample must be due entirely to differencesin
costs, demographics, and service offerings that are not captured in Dr. McClave's
model (unless of course, Plaintiffs are suggesting that the local franchise authorities
in the Philadelphia Cluster are themselves harming consumers by unfairly setting
higher B1 prices). Thus, applying Dr. McClave' regression model to B1 prices
provides a powerful “falsification” test.

Infact, limiting Dr. McClave' sbenchmark sampleto areasin which B1 rates
areregulated (i.e., eliminating the areas that have received an effective competition
designation from the FCC) and using his methodology for B1 prices only, Dr.
McClave' smodel “finds’ significant overcharges! Hisanalysisrun using all prices
(B1, B2, and where available B3) purports to show overcharges that range between
11.1 and 17.2 percent over the years 2003 to 2008, with an overall (2000 to 2008)

Thus, the Y ear effect in her model ishopel essly confounded with the two subscriber
and market share effects, meaning that the estimates she assumes are un-confounded
measuresof clusteringarenot. Infact, theclustering effectsare a so contained inand
measured by the Y ear effect.

(McClave Cl. Reply Decl. at 14.)
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average surcharge of 13.1 percent. By comparison, hisanaysis, when run using B1

prices only shows overcharges that range between -1.9 and 17.0 percent over the

years 2003 to 2008, with an overall (2000 to 2008) average surcharge of 9.8 percent.
(Chipty Supp. Decl. 1 61-62.) Applying the 9.8% overcharge, she concludes that the McClave
model, applied to only B1 prices, would result in $675 million in damages to the Class, accounting
for 77% of the total damages found by Dr. McClave. (ld. 163.) Because, she clams, a properly
specified model should find no damages associated with the regulated B1 prices, she concludesthat
Dr. McClave' s methodol ogy failsto capture significant differences between his benchmark sample
and the Philadel phiaCluster, and that hisdamage estimates are divorced from the allegationsin the
Complaint. (1d.)

Wefind that Dr. Chipty’s B1 model does not impeach the McClave model. First, McClave
specified aregression model to test expanded basic cable prices, not basic cable prices. Using his
model to test B1 pricesisirrelevant.®® Second, Dr. Chipty admitted on cross-examination that she

applied her model’ s 9.8% overcharge to Comcast’ s total relevant revenue, not Comcast’ s relevant

B1 revenue, to come up with her $675 million damage calculation.** Moreover, the record

*Dr. McClave testified that “I don’t expect this model to estimate prices other than the
expanded basic prices. If you changed the price to the regulated price, then | would expect other
variables to be important and so, it’snot my model. (N.T. 10/14/09 at 90:20-23.)

©Dr. Chipty testified:

Q What you're showing, | think what you said right at the end of your
discussions, “I was shocked to find,” you used the word “shock” “that Dr.
McClave's model,” which of course he says is not his model, “that Dr.
McClave' smodel shows $675 million worth of damages based on B1 prices
only.

Based on an overcharge calculated in B1 prices, yes.

You didn't multiply that overcharge on B1 revenues only, did you?

No, of course not.

>0 >
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demonstrates that, while B1 prices may vary from franchise areato franchise area because they are
regulated by each individual local franchise agency, the total price that Comcast charges for
B1/B2/B3 services across the PhiladelphiaDMA remainslargely unchanged from franchise areato
franchise area. (Ex. P87.) Comcast alters the price of B2/B3 component of its services from
franchise areato franchise areato equalize thetotal price of itscombined B1/B2/B3 expanded basic
cable service.® It iswithin the B2/B3 section of the total price that the anticompetitive overcharge
occurs. Accordingly, any application of the McClave model to B1 prices explains nothing.

5. M cClave suseof DBS penetration asascreen without separately testing each

of Dr. Williams' hypotheses

Finally, we address an issue we raised after the close of evidence for the parties to address
in thelir final arguments: how do we interpret Dr. McClave' s damages model if, as we anticipated
would occur, we credited at least one but not al of Dr. Williams' four bases for antitrust impact?
Having reviewed Dr. M cClave s methodol ogy more closely, we are convinced that our decision not

to credit William’s DBS foreclosure theory of antitrust impact does not impeach Dr. McClave's

(N.T. 10/26/09 at 104:1-9.)

®1Dr. McClave testified that Ex. P87 shows this equalization process:

If you ook now at the lower blue -- light blue bars, that’ s the regulated and it turns
out both of these are regulated franchises. So, $11.75 is the regulated price or at
least, what Comcast charges. It may be actually less than the regulated price for
Haverford and $17.85 isthe regulated or basic pricein Upper Darby. And the point
I’m making with thisis the B-1 price doesn’t matter, because what Comcast doesis
add whatever it needsto add to get to its list price. So, it would have had to add a
different amount to the $17.85, whatever the difference between that and $52.25 is,
then it did when it had to add $11.75 to the $52.25.

(N.T. 10/14/09 at 94:10-21.)
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damages model.

As we explained above, Dr. McClave used the average DBS penetration rate for Comcast
markets as a screen to select which counties could serve as benchmarks so that he could compare
other Comcast prices with the prices charged in the PhiladelphiaDMA. Once a county passed his
two screens, signifying that it qualified asaproper sourcefor pricing data, McClavethen applied his
regression model’ s variables to equalize the county’ s benchmark data in order to isolate the effect
of the anticompetitive conduct on price. His selection of the DBS screen to serve this purpose is
entirely unrelated to Dr. Williams' DBS foreclosure theory. It was merely his method of choosing
countiesto serveascomparators. Any anticompetitiveconduct isreflected inthe PhiladelphiaDMA
price, not in the selection of the comparison counties. Thus, whether or not we accepted all of Dr.
Williams' theories of antitrust impact is inapposite to Dr. McClave's methods of choosing
benchmarks. Because we have determined that the national average DBS penetration rate for
Comcast marketsisavalid screen, we conclude that the M cClave model isacommon methodol ogy
available to measure and quantify damages on a class-wide basis.

V. CONCLUSION

The Class has demonstrated that the appropriate geographic market can be the Philadel phia
DMA, as well as at least one theory of antitrust impact, and a common damages methodology.
Having found that the Class has demonstrated that it can establish its antitrust claims through
common evidence of antitrust impact applicable to all class members, we accordingly grant the
Amended Moation to certify the PhiladelphiaClass. We conclude that the following class should be

certified:
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al cable television customers who subscribe or subscribed at any time since
December 1, 1999 to the present to video programming services (other than solely
to basic cable services) from Comcast, or any of its subsidiaries or affiliates in
Comcast’s Philadelphia cluster. The class excludes governmenta entities,
Defendants, Defendants' subsidiaries and affiliates and this Court.

For the purposes of this class definition, the term “Comcast’s Philadelphia cluster” is defined to
mean:

those areas covered by Comcast’s cable franchises or any of its subsidiaries or
affiliates, located in Philadel phia, Pennsylvaniaand geographically contiguous areas,
or areas in close geographic proximity to Philadelphia, Pennsylvania, which is
comprised of the areas covered by Comcast's cable franchises, or any of its
subsidiaries or affiliates, located in the following counties. Berks, Bucks, Chester,
Delaware, Montgomery and Philadelphia, Pennsylvania; Kent and New Castle,
Delaware; and Atlantic, Burlington, Camden, Cape May, Cumberland, Gloucester,
Mercer and Salem, New Jersey.

An appropriate Order will be entered.

BY THE COURT:

/s/ John R. Padova
John R. Padova, J.
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