IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CLARET CAPI TAL NOM NEES, et al .,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09-cv- 3532
JOHN BENETT, et al .,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Novenber 30, 2009
This case is now before the Court on Defendants’ Mtion to

Dismss (Doc. No. 6) and Plaintiffs’ Cross-Mtion for Summary

Judgnent (Doc. No. 8). For the reasons set forth bel ow

Def endants’ Mdtion to Dismss is DENIED, and we wll| decline to

rule on Plaintiffs’ Cross-Mtion for Summary Judgnent at this

time.

Fact ual Backgr ound*

This is not the first visit to court for these parties. In
2008, Plaintiffs brought suit against Defendants in an attenpt to
col |l ect damages of $11 million. That suit was settled for $5
mllion pursuant to a Settlenent Agreenent that was signed on

December 15, 2008. At the sane tine, Defendants executed a

Ynline with a Fed. R Cv. P 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




Prom ssory Note that established a schedule for Defendants to pay
t he anobunt due. Follow ng the settlenent, Defendants made
arrangenents to borrow noney fromthe WI m ngton Savi ngs Fund
Society, FSB (“WSFS”’) in order to pay Plaintiffs. On Decenber

23, 2008, Plaintiff Caret Capital Nom nees, Defendant Devon IT,
Inc., and WSFS entered into an Intercreditor and Subordination
Agreenment (“1SA”). Under this contract, Plaintiff agreed to nake
its interest subordinate to WoFS's | oan, both Plaintiff and WSFS
agreed to notify the other if Defendant defaulted on its paynents
to either, WSFS was provided an option to cure any deficiency in
Def endant’ s paynents to Plaintiff, or, alternatively, to purchase
Plaintiff’s interest in the event of a default by Defendant, and
Plaintiff was required to wait a period of sixty days follow ng
witten notice of default to WSFS before pursuing any
“enforcenent renedi es” agai nst Defendant.

After Defendants nmade one paynent according to the terns of
the Settlenent Agreenent, they infornmed Plaintiffs that they
woul d be unable to nmake the second schedul ed paynent on tine.

The parties then negotiated an Anended Settl enent Agreenent,

whi ch was signed on March 31, 2009. The Anended Settl enment
Agreenment explicitly states that it “in no way nodifies, anends,
extends, discharges, term nates or waives any provision of the
Security Agreenent referenced in the Settlenent Agreenent; the

[ Prom ssory] Note; and/or the Intercreditor and Subordi nation



Agreenment.” (Ex. B to Defs.” Mot. to Dismss at 2.) Defendants
again made their first paynent under the Amended Settl enent
Agreenent, but did not make any subsequent paynents. Due to an
accel eration clause in the Arended Settl enent Agreenent,

Def endants currently owe Plaintiffs $3, 449, 000.

Plaintiffs filed suit on August 3, 2009. On Septenber 2,
2009, Plaintiffs sent witten notice of Defendants’ default to
WEFS. Defendants claimthat this notice was a condition
precedent for seeking an enforcenent renmedy, and that filing a
suit to recover for breach of contract constitutes an enforcenent
remedy. They, therefore, request that this Court dism ss
Plaintiffs’ suit as premature. Plaintiffs contest this argunent
on nunerous grounds: first, they claimthat the |ISA was not
incorporated into the Settl enment Agreenent or the Anended
Settl ement Agreenent and, therefore, cannot provide a condition
precedent to recovery under these contracts; second, Plaintiffs
note that even if witten notice to WSFS was a condition
precedent, this is an affirmative defense and not sonething that
can be raised by a 12(b)(6) challenge; third, Plaintiffs allege
t hat Defendants |ack standing to challenge the failure to foll ow
the condition because the condition was for the benefit of WSFS;
and, finally, Plaintiffs allege that this argunent is noot, as
si xty days have now passed since WSFS received notice and WSFS

has made clear that it does not intend to cure Defendants’



default or exercise its option.

Plaintiffs further assert that because Defendants attached
the 1SA which is outside the scope of Plaintiffs’ Conplaint, to
their Motion to Dismss, this Mtion should be considered a
Motion for Summary Judgnent pursuant to Federal Rule of G vil
Procedure 12(d). Plaintiffs, therefore, filed a Cross-Mtion for
Summary Judgnent as permtted by Federal Rule of Civil Procedure
56(a)(2). Defendants, however, contest this characterization of
their filing, and maintain that the ISAthat is attached to their
Motion to Dismss forns the basis for Plaintiffs’ Conplaint, and,
therefore, is properly before this Court on their Mtion to
D sm ss.

St andard

Federal Rule of G vil Procedure 12(b)(6) requires a court to
dismss a conplaint if the plaintiff has failed to “state a claim
on which relief can be granted.” 1In evaluating a notion to
dismss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283, 286 (1986). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007).



Under Federal Rule of Civil Procedure 12(d), when a party
presents matters outside of the pleadings along with a notion to
dismss, the filing is treated as a notion for summary judgnment
and governed by Federal Rule of G vil Procedure 56. This is true
unl ess the docunent is “undisputedly authentic” and the

“plaintiff’s clainms are based on the docunent.” Pension Benefit

GQuar. Corp. v. Wite Consol. Indus., Inc., 998 F.2d 1192, 1196

(3d Cr. 1993). Inportantly, however, the Court is not required
to accept the nmatters outside the pleadings. Rather, the
district court has the discretion to confine its ruling to the
conplaint and the notion to dismss, and if the trial judge
chooses to rule on the notion to dismss w thout consideration of
the additional matters presented, Rule 12(d) does not apply.

Kul wi cki v. Dawson, 969 F.2d 1454, 1462 (3d Cr. 1992); see also

Fed. R Cv. P. 12(d) (providing that a notion to dismss is
converted into a notion for summary judgnment only if “matters
outside the pleadings are presented to and not excluded by the
court”).

If the Motion to Dismss is converted into a Mdtion for
Summary Judgnent, “[t]he judgment sought should be rendered if
t he pl eadi ngs, the discovery and disclosure materials on file,
and any affidavits show that there is no genuine issue as to any
material fact and that the novant is entitled to judgnent as a

matter of law.” Fed. R Cv. P. 560 In making a summary



judgnent determ nation, all inferences nust be viewed in the

light nost favorable to the non-noving party. Matsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). In

order to survive a notion for summary judgnment, the non-noving
party cannot rely solely on the unsupported allegations found in

the pleadings. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986). Instead, the non-noving party mnmust raise nore than “sone

met aphysi cal doubt” as to a material fact. Matsushita, 475 U. S.

at 586. In making a decision as to whether there is a “genuine”
i ssue of fact, the court nust determ ne “whether a fair-mnded
jury could return a verdict for the plaintiff on the evidence

presented.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252

(1986) .

Di scussi on

Rul e 12(d)

As an initial matter, this Court nust determ ne whether the
| SA constitutes “matter outside the pleadings” that woul d convert
Def endants’ Motion to Dismss into a Motion for Summary Judgnent
if considered by this Court. |In order to nmake such a
determ nati on, we nmust exam ne the contents of the ISA and its
relation to the Settlenment Agreenent and the Amended Settl enment
Agreenment. Plaintiffs’ Conplaint is based on the Settl enent
Agreenents, and Plaintiffs do not dispute the authenticity of the

| SA. To the extent that the 1SAis part of the Settl enent



Agreenents, therefore, the I SA would not constitute matter
out si de the pleadings and consi deration of the | SA woul d not
inplicate Rule 12(d). [If, however, the ISAis separate fromthe
Settlenment Agreenents, it would constitute matter outside the

pl eadi ngs, and this Court would have to determ ne whether it

W shes to consider this additional information and thereby
convert Defendants’ Mdtion to Dismss into a Mdtion for Sunmary
Judgnent .

A close |l ook at the Settl enment Agreenent, the Amended
Settlenent Agreenent, and the ISA reveals that the I1SA is not
incorporated into either of the Settl enent Agreenents, but,
instead, is a separate contract. First, nowhere in the | SA do
the parties state or even inply that it is to be incorporated
into the existing Settlement Agreenent. Nor does an intent to
i ncorporate the | SA appear in the Amended Settl enent Agreenent.
Al t hough the Anmended Settl enment Agreenent does state that it in
no way nodifies or alters the ISA this is not sufficient to
incorporate all of the terms fromthis ancillary agreenent into
the Amended Settl enment Agreenent. Under Pennsylvania contract
law, 2 contracts are to be interpreted according to the plain
meani ng of the | anguage when the | anguage i s unanbi guous. Seven

Springs Farm Inc. v. Croker, 748 A 2d 740, 744 (Pa. Super. C

2000). This Court cannot accept the argunent that the plain

’As discussed nmore full y in the followi ng section, Pennsylvania contract
| aw governs the present dispute.



meani ng of a statenent that the Amended Settl ement Agreenent does
not alter the ISAis that the Anended Settl ement Agreenent
incorporates the ISA. Nor can we accept the argunent that a
statenment incorporating the Arended Settl enment Agreenent into the
| SA al so incorporates the I SAinto the Arended Sett!l enent
Agreenent. The plain, unanbi guous neani ng of the | anguage of the
Settlement Agreenents and the | SA | eads this Court to concl ude
that the 1SAis not incorporated into the Settl enent Agreenents,
but, rather, is a separate contract.

This interpretation is reinforced by the difference in the
nature of the Settlenent Agreenents and the |ISA. The Settl enent
Agreenents are both contracts between Plaintiffs and Def endants
that relate to noney owed to Plaintiffs pursuant to a previous
settlement. The |ISA, however, is between one of the Plaintiffs,
one of the Defendants, and WSFS, and explicitly states that it is
entered “to and for the benefit of [WBFS].” (Ex. A to Defs.

Mot. to Dismiss at 1.) The ISA did not alter the obligations of
Plaintiffs and Defendants vis-a-vis each other, but rather
established a contractual relationship between two of the parties
tothis litigation and a third-party lender. |In other words, the
Settlenment Agreenents and the | SA deal with two separate and

di stinct issues. W take no position on whether Plaintiffs
breached the I1SA by filing this suit; this is sinply irrel evant

to whether Plaintiffs can bring suit under the Amended Settl| enent



Agreenent. These are separate contracts with separate parties
and purposes. W are left wth no conclusion other than that the
| SAis not a part of the basis of Plaintiffs’ Conplaint, and that
it constitutes “matter outside the pleadings” for the purposes of
Rul e 12(d).

G ven that the | SA constitutes matter outside the pleadings,
we next must determ ne whether to accept this additional
informati on and thereby turn Defendants’ 12(b)(6) Mdtion to
Dismss into a Motion for Sumrary Judgnent. The circunstances of
this case strongly support excluding the ISA. First, it was
clearly not Defendants’ intention to submt a Mtion for Summary
Judgnent. As the | SA was closely related to the pl eadi ngs and
Def endants strenuously argued that it was part of the Settlenent
Agreenents, the m ndset of Defendants when submtting it should
carry at | east sonme weight, and Plaintiffs should not be
permtted to capitalize on Defendants’ m staken belief that the
| SA provided the basis for Plaintiffs’ Conplaint. Further,
al though this is likely not a case in which a great deal of
di scovery will be necessary, courts generally decline to turn a
nmotion to dismss into a summary judgnent notion when there has

been little or no discovery up to that point. Brennan v. Nat’|

Tel. Directory Corp., 850 F. Supp. 331, 335 (E.D. Pa. 1994). As,

to this Court’s knowl edge, there has not yet been any discovery,

this al so wei ghs agai nst converting the Mdtion to Dismss into a



Motion for Sunmary Judgnent. Finally, Defendants’ challenge to
Plaintiffs’ Conplaint is for failing to state a claimon which
relief can be granted. The Court can exam ne the sufficiency of
Plaintiffs’ Conplaint without considering the | SA, especially
since we have already concluded that the SAis a separate and

di stinct contract fromthe one under which Plaintiffs bring suit.
In the present case, we do not think that it would be appropriate
to view Defendants’ Modtion to Dismss as a Mdtion for Summary
Judgnent, and we wll, therefore, decline to consider the |ISA
when eval uati ng Defendants’ Mtion to Dism ss.

Def endants’ Mdtion to D sm sSs

Def endants urge this Court to dismss Plaintiffs’ breach of
contract action for failure to state a claimon which relief can
be granted pursuant to Federal Rule of Cvil Procedure 12(b)(6).
As Plaintiffs have adequately stated a claim this request wll
be deni ed.

As an initial matter, Pennsylvania laww Il apply to the
interpretation of the Settl enment Agreenent and the Amended
Settlenment Agreenent. As this court has jurisdiction due to
diversity of citizenship, we are bound to use Pennsylvania’s
choice-of-law rules to determne which law to apply when

interpreting the contract. See Klaxon Co. v. Stentor Elec. Mg.

Co., 313 U. S. 487, 496 (1941) (requiring a federal court sitting

in diversity to apply the choice-of-law rules of the state in

10



which the court is located). Under Pennsylvania choice of |aw
for contract disputes, the parties’ choice of laww |l control as
long as the “transaction bears a reasonable relation” to that
jurisdiction. 13 Pa. Cons. Stat. Ann. 8 1105(a) (West 1999); see

al so Nationwi de Mutual Ins. Co. v. Wst, 807 A 2d 916, 920 (Pa.

Super. C. 2002). In this instance, the parties specified that
Pennsyl vania | aw woul d apply. As at |east one of the parties to
the Settlenent Agreenent, Devon IT, Inc., is a Pennsylvania
corporation, the transaction has a reasonable relation to the
Commonweal th of Pennsylvania, and, therefore, the parties’ choice
of Pennsylvania law wi Il be honored.

To state a claimfor breach of contract, the plaintiff nust
denonstrate the existence of a contract, a breach of that
contract, and damages resulting fromthe alleged breach. Glko

v. Harleysville Pennland Ins. Co., 71 Pa. D. & C 4th 236, 253

(Pa. C. P. Lackawanna County 2005). An enforceable contract
requi res a mutual agreenent between the parties, the exchange of
consideration, and that the agreenent’s terns are delineated with

a sufficient degree of clarity. Wavertown Transp. Leasing, Inc.

v. Mran, 834 A 2d 1169, 1172 (Pa. Super. Ct. 2003).
Plaintiffs’ Conplaint is clearly sufficient to neet these

requirenents. First, Plaintiffs allege the existence of a

contract and attach the Settl enment Agreenent and Anended

Settlenment Agreenent to their Conplaint. The contract is signed

11



by both parties, which evidences a mutual agreenent. In
addition, it involves a bargained-for exchange, wth Plaintiffs
agreeing to forfeit their right to pursue damages in court in
exchange for Defendants’ agreenent to pay $5 million. Further,
the terns of the contract are clearly articul ated, conpleting the
requi renents for establishing the existence of a contract. As to
t he second el ement of a breach of contract claim Plaintiffs
al | ege that Defendants breached the Amended Settl enment Agreenent
when they did not pay the $1, 448,950 due by June 30, 2009.
Finally, the Conplaint stated that the Plaintiffs were damaged by
not receiving this paynent, and that they were further damaged in
that they had not received the $3, 449,000 owing to themas a
result of Defendants’ default and the acceleration clause in the
contract. This is sufficient to state a claimfor breach of
contract.

In their Motion to Dismss, Defendants argue that Plaintiffs
do not set forth all of the elenents required to state a breach
of contract as they have not pled that all conditions precedent
were fulfilled. 1In support of this assertion they cite Chentech

International, Inc. v. Chem cal Injection Technologies, Inc., 247

F. App’x 403 (3d Cr. 2007), and Jennison v. Aacher, 193 A 2d 769

(Pa. Super. C. 1963). A condition precedent is defined as “[a]n
act or event, other than a | apse of tine, that nust exist or

occur before a duty to perform sonething prom sed arises.”

12



Black’s Law Dictionary (8th ed. 2004). 1In the present case,

there was no event that needed to occur before Defendants had a
duty to performunder the Settlenent Agreenments. This case,
therefore, is distinguishable fromthose cited by Defendants, and
does not require this Court to dismss Plaintiffs’ action. The
only source for any possible condition precedent is the
Intercreditor and Subordi nati on Agreenent, and, to the extent
that the 1SAis applicable to the present controversy, it does
not provide a condition precedent in the sense that this termis
generally used. The alleged condition precedent contained in the
| SA was not triggered until after Defendants’ breach, it did not
have any inpact on Defendants’ duty to perform under the
Settlement Agreenents, and Plaintiffs failure to abide by the

| SA did not excuse Defendants’ breach of the Settl enent
Agreenments. At this juncture, Defendants do not contest that
they had a duty to pay Plaintiffs and that when they failed to do
so, they breached the contract. Wether Plaintiffs breached a
separate contract in filing this suit does not have any bearing
on whether Plaintiffs have adequately stated a claimfor breach
of the Settlenment Agreenents. The Settlenent Agreenents did not
contain any conditions precedent that were required to occur
before Defendants’ duty to performarose. Plaintiffs, therefore,
were not required to plead the satisfaction of any conditions

precedent in order to state a claimon which relief can be

13



gr ant ed.

It is possible, however, that the | SA provides an
affirmati ve defense that prevents Defendants frombeing |iable at
this point for any danmages flowi ng fromthe alleged breach, and
that could allow this Court to grant Defendants’ Mtion to
Dismss. As a general matter, affirmative defenses nust be
asserted in a defendant’s answer to the conplaint. Fed. R Cv.
P. 12(b). Courts, however, have all owed defendants to assert

affirmati ve defenses such as the statute of frauds, ALA, Inc. V.

CCAIR, Inc., 29 F.3d 855, 859 (3d Cir. 1994), statute of

l[imtations, Davis v. Guseneyer, 996 F.2d 617, 623 (3d Gr.

1993), and res judicata, Wllianms v. Mirdoch, 330 F.2d 745, 749

(3d Cir. 1964), by way of a Motion to Dismss. This is generally
only perm ssible when the affirmative defense appears on the face

of the conplaint. ALA 1Inc., 29 F.3d at 859. Wen facts or

matters outside of the conplaint are necessary to establish the
affirmati ve defense, raising it under Rule 12(b)(6) is usually

not permtted. See Wirldcom lInc. v. Gaphnet, Inc., 343 F. 3d

651, 657 (3d Cir. 2003). Gyven that the alleged notice
requirenent is contained in the ISA which this Court has already
determ ned constitutes matter outside the pleadings, it is not an
affirmati ve defense that can properly be considered in a Rule
12(b)(6) Mdtion. Instead, to the extent that it is relevant, it

should be raised as an affirmati ve defense in Defendants’ Answer.

14



Plaintiffs have adequately stated a claimon which relief
can be granted for breach of contract. Although Defendants may
possess a valid affirmative defense to this claim it is not one
that can be raised through a Motion to D sm ss under Rule
12(b)(6), and, therefore, cannot provide a ground for this Court
to dismss Plaintiffs’ Conplaint.

Plaintiffs’ Mtion for Summary Judgnent

In addition to responding to Defendants’ Mtion to D sm ss,
Plaintiffs cross-filed for Summary Judgnent. Plaintiffs claim
that Rule 56 allows themto do this both because Defendants’
Motion to Dismss was actually a Motion for Sunmmary Judgnent,
which entitled themto file under Rule 56(a)(2), and because it
has been nore than twenty days since the conmencenent of the
action, which entitled themto file under Rule 56(a)(1).

Al though this Court decided not to treat Defendants’ filing as a
Motion for Summary Judgnent, this does not preclude Plaintiffs
fromfiling for Summary Judgnent under Rule 56(a)(1l). This
action was commenced on August 3, 2009, and Plaintiffs’ Mdtion
for Summary Judgnent was filed on October 19, 2009, which is well
over the twenty-day period provided in Rule 56. Further,

al t hough this Court does have the power to continue Plaintiffs’
Motion for Summary Judgnent, this is generally only done in cases
wher e Defendants have not yet had an opportunity to conduct

needed di scovery. See, e.qg., Doe v. Abington Friends School, 480

15



F.3d 252, 255-56 (3d Cr. 2007); see also Fed. R Cv. P.
56(f)(2) (allowing a continuance to be granted to permt

addi tional discovery). As this is a relatively straightforward
breach of contract case, a significant discovery period would not
be expected. Unless established to the contrary, therefore, we
do not see any reason to continue Plaintiffs’ Mtion for Summary
Judgnent .

This Court, however, cannot grant Plaintiffs Mtion for
Summary Judgnent as unopposed. Local R Cv. P. 7.10. Gven
this fact, and given that, to this point, Defendants have
contested the procedural propriety of Plaintiffs’ Mtion for
Summary Judgnent and not the nerits of this Mtion, we do not
think that it would be fair or efficient to deny Defendants an
opportunity to respond to Plaintiffs’ Mtion. Defendants wll,
therefore, be given fourteen days to respond to Plaintiffs’
Motion for Summary Judgnent before this Court rules on the nerits
of the Motion.

Concl usi on

Def endants’ Mdtion to Dismss, although containing matters
outside the pleadings, can still be treated as a Mdtion to
Dismss so long as this Court excludes the additional naterial
i ntroduced by Defendants. After considering Defendants’ Motion
to Dism ss without the attached | SA, the Mdtion is denied for the

reasons stated above. Further, Plaintiffs’ Mtion for Sunmary

16



Judgnment was properly filed pursuant to Federal Rule of Cvil
Procedure 56(a)(1). This Court, however, will decline to rule on
the nerits of the Mdtion at this juncture, and wll provide

Def endants with an opportunity to respond.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CLARET CAPI TAL NOM NEES, et al .,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09-cv- 3532
JOHN BENETT, et al .,

Def endant s.
ORDER

AND NOW this 30th day of Novenber, 2009, upon
consi deration of Defendants’ Mtion to Dismss (Doc. No. 6) and
responses thereto, for the reasons set forth in the attached
Menorandum it is hereby ORDERED that the Motion is DENIED. It
is further ORDERED t hat Defendants shall have fourteen (14) days
fromthe entry of this Order to respond to Plaintiffs’ Mtion for

Summary Judgnent (Doc. No. 8).

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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