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| NTRODUCTI ON
Plaintiff filed the instant Conplaint on February 20,
2008. On March 18, 2009, Plaintiff filed an Amended Conpl ai nt.
In Count | of the Amended Conplaint, Plaintiff brings a
Rehabilitation Act claimfor denial of accommopdation and

transfer.? Count | alleges that Defendant “involuntarily

' Plaintiff does not specify under which section of the
Rehabilitation Act he is suing. “Federal agencies may, by the
ternms of the Rehabilitation Act, be sued for violation of either
section 501 or 504 of the Act.” Spence v. Straw, 54 F.3d 196, 199
(3d Gr. 1995). However, because Title VII renedies are avail able
in actions under section 501, “a party is barred fromsuing a
federal agency for violation of section 501 if he or she has
failed to exhaust admi nistrative renedies under Title VII” 1d.
The Third Grcuit has also held that “a plaintiff nust exhaust
Title VII remedi es before bringing suit under sections 504 and
505(a)(2) of the Rehabilitation Act, just as he or she nust
bef ore suing under sections 501 and 505(a)(1) of the Act.” [d. at
201. Accordingly, “[b]efore an aggrieved enpl oyee may bring [a
Rehabilitation Act] claimin court against a federal enployer, he
nmust file a claimwth the EECC.” WIlson v. WM Inc., 475 F.3d
166, 173 (3d Gr. 2007) (citing 29 CF.R 8§ 1614.105).
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transferred [Plaintiff] unlawfully due to his disability and or
perceived disability and denied himhis request to remain at the
O ney Station as an accommodation to his physical disability in
violation of 29 U S.C. 8 701 et seq.” In Count Il, Plaintiff
brings a retaliation clai munder the Rehabilitation Act. Count

Il alleges that “Defendant retaliated against [Plaintiff] when
the Agency involuntarily transferred himagain after he commenced
informal counseling.” In Count I1l, Plaintiff brings a disparate
treatnment claim alleging that Defendant “did not allow
[Plaintiff] to work overtinme from Septenber 2006 to July 2007

and on other periods thereafter to the present, because of his

di sability and or perceived disability while allow ng ot her

“Therefore, a court need not pass upon the nerits of a
plaintiff s substantive claimuntil it satisfies itself that the
claimis roperly before it, including determ ning whether the
plaintiff properly exhausted adm nistrative renmedies.” W]/ son,
475 F.3d at 173. However, “the exhaustion requirenents of the
[ Rehabilitation Act] are prudential,” not jurisdictional. 1d. at
175. Accordingly, “[f]ailure to exhaust adm ni strative renedi es
in enploynment discrimnation actions is an affirmative defense
and thus ‘the defendant bears the burden of pleading and proving
that the plaintiff has failed to exhaust adm nistrative
remedi es.” Kondas v. Potter, No. 05-1861, 2008 U.S. Dist. LEXI S
71959, at *17-18 (M D.Pa. Sep. 4, 2008) (quoting WIlians v.
Runyon, 130 F.3d 568, 573 (3d G r. 1997)).

Here, neither party addressed the issue of exhaustion. Both
parties nmention Plaintiff’s filing of at |east one EEO conpl ai nt,
which forms the basis of Plaintiff’s retaliation claim Al though
Def endant rai sed exhaustion of admi nistrative renmedies as an
affirmati ve defense in his answer (doc. no. 3 at unnunbered
seventh affirmative defense), he does not argue this point in his
nmotion for summary judgnment. Thus, even if Plaintiff has failed
to exhaust his adm nistrative renedies, the Court retains
jurisdiction over this case and will proceed to review the case
on the merits.
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workers to work overtinme.”? Plaintiff seeks danages and a return
full time to the A ney postal station.

Def endant filed a notion for summary judgnent, arguing:
(1) Plaintiff is not a “qualified individual” under the
Rehabilitation Act; (2) Plaintiff was transferred for legitimte,
nondi scrim natory reasons; (3) the USPS did not fail to
accommodate Plaintiff; (4) Plaintiff was not subject to disparate
treatnment; and (5) Plaintiff cannot establish a causal connection
bet ween his EEO conplaints and his transfer to the Main Ofice
Delivery Post Ofice (MD). (Doc. no. 16 at 2, 12-28.) For the

reasons that follow, it wll be granted.

1. BACKGROUND AND RELEVANT FACTS
A. Enploynent and Injury as a Letter Carrier
John Luckiewicz (“Plaintiff”) is a letter carrier with

the United States Postal Services (“USPS’) in Philadel phia. (Doc.

2 On Novenber 14, 2008, Plaintiff noved to consolidate his
case with that of another plaintiff, Karen Strawbridge, who al so
all eged discrimnatory treatnent on the basis of disability and
retaliation by the USPS. (Doc. no. 11.) The Court denied
Plaintiff's request as noot, finding that “[o]n July 22, 2009,
Judge Surrick issued a nenorandum opi ni on granting Defendant’s
Motion for Sunmary Judgnent, and entering judgenent in favor of
t he Def endant, and against Plaintiff Strawbridge (No. Cv. A 08-
2937) (docs. nos. 32 and 33). Because Plaintiff Strawbridge’s
case is closed, the Court will deny the notion to consolidate the
actions as noot.” Although the evidence and facts of the two
cases are sonewhat different, the |egal issues and argunents are
very simlar, if not identical. Thus, this nmenorandum draws nuch
reasoni ng from Judge Surrick’s opinion. See Strawbridge v.

Potter, No. 08-2937, 2009 W. 2208577 (E.D. Pa. July 22, 2009).
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no. 16, Ex. A at 6, 9) (Pl.'"s Dep., Feb. 10, 2009.) Plaintiff
began working for the USPS in July 1997. (ld. at 6.) On February
17, 2005, Plaintiff was involved in a car accident while
delivering mail. (ld. at 11.) He sustained injuries to his |egs,
a broken rib, a punctured lung and neck pain. (ld. at 11-12). A
few nonths after his injury, Plaintiff returned to work under
limted and light duty. (ld. at 13, 53-54.)

Letter carriers have many duties. (Pl.'s Dep. at 8-10.)
Primary anong those duties are sorting (or, as USPS nanes it,
“casing”) mail for their routes and delivering the mail. (Doc.
no. 16, Ex. B 3 (Decl. of J. Breslin); Pl.'s Dep. at 10.) Each
nmor ni ng, before starting delivery, letter carriers spend tine
casing and bundling the mail for their routes. (Decl. of J.
Breslin at § 3.) After casing, letter carriers spend
approxi mately six-and-a-half to seven hours delivering the mail
whi ch they acconplish through a conbi nati on of wal ki ng, driving,
and clinmbing steps. (ld. at 7 4.) Letter carriers nust be able to
lift and carry bags of mail and parcels weighting over 25 pounds.
(lLd. at T 5.)

Casing and delivering mail are considered to be two
essential functions of letter carriers. (Pl.'s Dep. at 10; Decl.
of J. Breslin at 1Y 3, 5.) Due to Plaintiff's injury, he cannot
deliver mail. (Pl.'s Dep. at 14-15; Decl. of J. Breslin at Y 6;

Decl. of A C. Disante at 1 3.) There is no acconmodation that



t he USPS coul d devise that would allow Plaintiff to deliver mai
along a full, regular route. (Pl.'s Dep. at 15-16, 26, 32.)
Plaintiff has never asked his supervisors for accommobdati ons that
woul d allow himto deliver mail. (ld. at 66-67.)

After his injury, Plaintiff was placed on limted duty
by the USPS.® (1d. at 51.) Under the Limted Duty Program the
USPS acconmobdat es enpl oyees injured while on the job who are
tenporarily unable to performtheir regular functions. (Doc. no.
16, Ex. D, USPS Limted Duty Program Managenent Handbook 157.)
Nevert hel ess, throughout his enpl oynent with the USPS,
Plaintiff’s job title has remained “letter carrier.” (Pl."s Dep.
at 70.) Plaintiff's salary range and uni on nenbership are based
upon his position as a letter carrier. (Doc. no. 16, Ex. B at 1
11.

B. Limted Duty Program Positions

I n Septenber 2006, Plaintiff reached maxi num nedi cal

® The Limted Duty Programis a function of the Federal
Enpl oyee Conpensation Act (FECA). FECA “establishes a federal
wor kers' conpensation program for enpl oyees who suffer a
‘disability’ as a result of an on-the-job injury.” Rolland v.
Potter, 492 F.3d 45, 48 (1st G r. 2007). “Anong other things,
FECA requires federal agencies to place enployees in their forner
positions, or in equivalent positions, follow ng recovery from
conpensable injuries.” 1d. (citing 5 U S.C. § 8151)). “To fulfil
its FECA obligations to enpl oyees who suffer conpensabl e
injuries, the USPS devel oped an injury conpensation programt hat
specifically addresses the reassi gnnment of enployees injured on
the job.” Id. “Under this program enployees whose on-the-job
injuries result in permanent restrictions are placed into new
rehabilitation positions through the USPS s Rehabilitation
Program” |d.
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i nprovenent, according to his physician. (Doc. No. 16, Ex. H
Form CA-17 dated 9/27/06.) Plaintiff’s treating physician |isted
Plaintiff's nmedical and physical limtations as: (1) sitting for
no nore than two hours at a tinme; (2) driving, standing, walking,
pushing and pulling for no nore than 30 m nutes a day; (3)

typing, or fine manipulation, for no nore than one hour a day;

(4) lifting no nore than 25 pounds and (5) a total prohibition on
clinmbing. (ld.; Ex. A at 21-23.)

As required by the Limted Duty Program Plaintiff’s
supervisors nodified his duties based on his limtations to
provide himw th work her could do. (Doc. no. 16, Ex. A at 52,

70; Ex. B. at Y 8-11.) Plaintiff could not deliver mail along a
route, but was able to case nmail, process certified nail
notification, drive briefly to deliver express mail, pick up nail
fromcollection boxes and bring mail to letter carriers on the
street. (Ex. A at 24-25, 28-29, 52-53; Ex. B at § 10.)

During his limted duty tenure at A ney Station,
Plaintiff's supervisors found it difficult to assign Plaintiff 40
hours a week of work for which he was qualified to perform
(Decl. of J. Breslin at § 8; Decl. of AC. Disante at 1 5.) In
Novenber 2006, after being placed in the Limted Duty Program
Plaintiff was tenporarily transferred to the Main Ofice Delivery
Post Ofice (MOD) to work for “Operation Santa C ause” and

returned to A ney Station in Decenber 2006. (Ex. B at T 13; Ex. A



at 80.) In February 2007, Plaintiff agreed to a tenporary
assignnment at the WIIliam Penn Annex to assist in scanning
delivery confirmation barcodes. (Ex B. at § 17-19.) Plaintiff’s
supervisor, M. Julian Breslin, offered the assignnent to
Plaintiff because there was not enough work within his
restrictions at A ney Station and believed the work at WIIliam
Penn Annex woul d provide himwth nore hours. (l1d.) Plaintiff
returned to A ney station on or about March 19, 2007. (Ex. A at
112.)
C. Change in Overtine Usage Enforcenent

Even though the USPS overtinme policy was that overtine
shoul d only be given to enpl oyees when justified, the policy was
not enforced in the past. (Doc. no. 16, Ex. E at § 9 (Decl. of M
McKenna).) However, with the USPS in Phil adel phia | osing revenue
because of a significant drop in the volunme of mail that was
processed (id. at § 4), USPS officials were forced to address
concerns about the cost of overtime, including overtime for
di sabl ed enpl oyees (l1d. at 99 5-7). As a result, the
Phi | adel phi a Postmaster inplenented a series of neasures designed
to curtail overtine pay for both disabled and non disabl ed
enpl oyees.

D. Transfer out of O ney Station
In March 2007, changes in passport requirenents for air

travel generated a need for nore workers to process passport



applications. (Doc. no. 16, Ex. G § 3 (Decl. of R Bethune).)
The Phil adel phia Main Post Ofice, also known as Main Ofice
Delivery (“MOD’), was responsi ble for processing nost of these
passports. (ld.) Postmaster Martin asked Phil adel phia station
managers to send injured enpl oyees who were not being used
productively at their assigned stations to MOD to assist wth the
passport processing. (lLd. at 1 4.) M was then |ocated at 30th
and Market Streets in Philadel phia. (1d. at § 2.) Nunerous ot her
[imted duty enpl oyees were transferred from ot her post offices
inthe city to assist MDD with its passport work. (ld. at T 3-
4.)

On March 23, 2007, Plaintiff's A ney Station
supervi sor, Station Manager Al exander C. Disante, received a
request fromhis Area Manager, Eric Colenman, to select two
injured enployees to send to MOD. (Decl. of A C Disante at | 4.)
Di sante offered the position to Plaintiff and another injured
enpl oyee, Karen Strawbridge, because (1) there was not enough
work at O ney Station to provide Plaintiff and Strawbridge with
ei ght hours of work each day; (2) the passport work at MOD woul d
provide themw th ei ght hours of work each day within their
restrictions; and (3) they were the two nost junior enpl oyees at
O ney Station. (ld. at § 5.) Plaintiff accepted the position
“under protest.” (Doc. No. 16, Ex. K (“Ofer of Mdified

Assignnent (Limted Duty)” dated 3/23/07.)



On March 26, 2007, Plaintiff was transferred to MOD
(Decl. of AC. Disante at Y 4.) By April 2007, there were many
i njured enpl oyees who had been transferred to MOD in addition to
Plaintiff. (Decl. of R Bethune at  3; see also Decl. of J.
Breslin at § 21.) The passport work consisted mainly of sitting,
scanni ng express priority mail and passport mail, and assisting
custoners with filling out passport applications. (Doc. no. 16,
Ex. Gat § 6 (Decl. of E. Coleman).) Plaintiff perforned the
passport duties at MOD well and subsequently trained other
enpl oyees in the passport work. (Pl.’s Dep. at 133.) Wile at
MOD, Plaintiff received overtinme. (ld. at 132.)

On February 20, 2007, while Plaintiff was assigned to
the WIlliam Penn Annex, he initiated an informal EEO conpl ai nt
against Ms. Breslin and M. D sante, based on his transfer to
Wl liam Penn Annex (Doc. no. 16, Ex. M Information for Pre-
Conpl ai nt Counsel ing dated 2/20/07). On March 30, 2007, the
Plaintiff requested an EEO REDRESS nedi ation for his February 20,
2007 informal conplaint (ld. at. Ex. N, Agreenent to Participate
in REDRESS dated 3/30/07). On April 10, 2007, Plaintiff and M.
Di sante participated in a Redress nedi ation that was
unsuccessful. (Pl.’s Dep. at 171-72; Ex. J at 1 9.) On My 10,
2007, Plaintiff filed a formal EEO conplaint of discrimnation
against M. D sante and Ms. Breslin based on the February 10,

2007 transfer to WIlliam Penn Annex. (Doc. no. 16, at Ex. P



Formal EEO Conpl ai nt dated 5/10/07.) The fornmal conplaint also
included an allegation that M. Disante retaliated agai nst
Plaintiff for initiating an informl EEO conplaint by
transferring plaintiff to MOD on March 23, 2007. (ld. at. Ex. Q
Accept ance/ Amendnent for Investigation dated 5/17/07.).
E. Return to A ney Station

Plaintiff returned to A ney Station in Septenber 2008.
(Pl."s Dep. at 138, 144.) H s duties included casing routes and
delivering express mail anpong ot her assignnents. (ld. at 142,
147.) Since Septenber 2008, he worked 3 to 4 hours-a-day and
wor kers conpensation nade up the difference between the anount he

works and the full time 40 hour work week (Doc. no. 22 at 9).

1. LEGAL STANDARD
A. Summary Judgnent
Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnent as a matter of |law”
Fed. R Cv. P. 56(c). A fact is “material” if its existence or

non-exi stence would affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is

sufficient evidence fromwhich a reasonable jury could find in
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favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. “In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘“the burden on the noving party may be di scharged by show ng-t hat
IS, pointing out to the district court-that there is an absence
of evidence to support the nonnoving party’s case’ when the

nonnovi ng party bears the ultimate burden of proof.” Conoshenti

v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d Cr. 2004)

(quoting Singletary v. Pa. Dep’'t of Corr., 266 F.3d 186, 192 n.2

(3d CGr. 2001)). Once the noving party has thus discharged its
burden, the nonnoving party “may not rely nerely on allegations
or denials in its own pleading; rather, its response nust--by

affidavits or as otherwi se provided in [Rule 56]--set out

specific facts show ng a genuine issue for trial.” Fed. R Gv.
P. 56(e)(2).
[11. ANALYSI S

A. Discrimnation®

*Plaintiff appears to be asserting his disparate treatnent
claimunder Title VII of the Cvil R ghts Act of 1964, 42 U S.C.
8§ 2000e et seq., and Title | of the Cvil R ghts Act of 1991, 42
U S C 8§ 1981. (See Doc. no. 3 at § 1.) However, “the
Rehabilitation Act provides the exclusive neans by which a
litigant may raise clains of discrimnation on the basis of
handi cap by federal agencies.” Spence, 54 F.3d at 202. The Court
wi Il address Plaintiff's disparate treatnment claimas a claim of
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Plaintiff brings two types of discrimnation clains
under the Rehabilitation Act. Plaintiff clains that Defendant
engaged in disparate treatnent discrimnation on the basis of
Plaintiff's disability when it stopped himfrom working overtine
because he was an enployee on limted duty. (Doc. no. 22 at 32-
37.) Plaintiff also clains that Defendant discrimnated when it
deni ed hi maccomodation at A ney Station and involuntarily
transferred himto MOD on March 26, 2007. (ld. at 29-32.)

“The Rehabilitation Act forbids enployers from
di scrim nating agai nst persons with disabilities in mtters of

hiring, placement, or advancenent.” Shiring v. Runyon, 90 F.3d

827, 830-31 (3d Cir. 1996). However, “[e]nployers cannot be
obligated to enpl oy persons who are incapable of performng the
necessary duties of the job.” 1d. at 831. In order to nmake out a
prima facie case of discrimnation under the Rehabilitation Act,
a plaintiff bears the burden of denonstrating: (1) that he or she
has a disability; (2) that he or she is otherwise qualified to
performthe essential functions of the job, with or w thout
reasonabl e accommodati ons by the enployer; and (3) that he or she
was nonet hel ess term nated or otherw se prevented from perform ng
the job. 1d. The plaintiff nmust nake a prinma faci e show ng that

reasonabl e accommodation is possible. 1d. “If the plaintiff is

di scrim nation under the Rehabilitation Act.
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able to neet these burdens, the defendant then bears the burden
of proving, as an affirmative defense, that the accomodati ons

requested by the plaintiff are unreasonable, or would cause an

undue hardship on the enployer.” 1d.

Simlarly, to establish a prima facie case of disparate
treatment under the Rehabilitation Act, a plaintiff nust show
that “(1)[he] is a disabled person within the nmeani ng of the ADA
(2)[he] is otherwise qualified to performthe essential functions
of the job, with or without reasonabl e accomodati ons by the
enpl oyer; and (3)[he] has suffered an otherw se adverse
enpl oynent decision as a result of discrimnation.” Galle v.

Dep't of Gen. Servs., No. 02-4622, 2003 U. S. Dist. LEXIS 4548, at

*10 (E.D. Pa. Mar. 18, 2003) (quoting Shaner v. Synthes, 204 F. 3d

494, 500 (3d Cir. 2000)).

Because Defendant concedes for the purposes of this
nmotion that Plaintiff is disabled (Doc. no. 16 at 12 n.7), the
i ssue here is whether Plaintiff is “otherwise qualified to
performthe essential functions of the job, with or w thout
reasonabl e accommodati ons by the enployer. . . .” Shiring, 90
F.3d at 831. “[T]he burden is on the enployee to prove that [he]
is an otherw se qualified individual.” 1d. at 832 (internal
quotation marks omtted). The Third G rcuit has established a
two-prong test to determ ne whether sonmeone is a qualified

i ndi vidual under the Rehabilitation Act:
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First, a court nust consider whether the individual
satisfies the prerequisites for the position, such as possessing
the appropriate educati onal background, enpl oynent experience,
skills, licenses, etc. Second, the court must consider whether
or not the individual can performthe essential functions of the
position held or desired, with or w thout reasonable

accommodation. Gaul v. lLucent Techs., Inc., 134 F. 3d 576, 580 (3d

Gr. 1998).

There is no dispute that Plaintiff satisfies the first
prong of the “qualified individual” test, that is, that he
satisfies the prerequisites for the position. However, Defendant
argues that Plaintiff “cannot performan essential function of
his job, which is the delivery of regular nmail along a route.”
(Doc. no. 16 at 2.) Defendant argues that Plaintiff concedes he
is unable to performthe essential function of delivering regular
mail along a route. (ld. at 13.) |In addition, Defendant argues
that the USPS did not fail to accommbdate Plaintiff as required
under the Rehabilitation Act because he concedes that he did not
ask for anything that would allow himto case or deliver mail,
and that nothing exists that would allow himto performthese
essential functions. (ld. at 19.)

Plaintiff responds that he is a “qualified individual”
because he perfornmed duties and functions of a letter carrier

i ncluding casing nmail, delivering express mail, picking up nail
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fromcoll ection boxes, taking mail to relay boxes, delivering
mail to Letter Carriers on their route, and working with
Certified Mail notification. (Doc. no. 22 at 24.) Plaintiff
states he perforned those responsibilities as part of alimted
duty position upon his return to the job after his 2005 acci dent.
(Ld.)

1. Essential Functions of the Job

Prelimnarily, the Court nust determ ne what job it
shoul d consi der when anal yzi ng whether Plaintiff could perform
the essential functions of that job. Defendant argues that the
relevant position is “Letter Carrier,” because this is the
position for which Plaintiff was hired and this remai ned
Plaintiff's title throughout his tenure at the USPS. Plaintiff
argues that he could performthe essential functions of his
limted duty position, and that those positions are the
appropriate benchmarks for the essential functions anal ysis.

The Court agrees with Defendant. The fact that
Plaintiff was able to performhis responsibilities in the Limted
Duty Program and the fact that the USPS all owed himto perform
those duties for several years, does not nake Plaintiff a
“qual ified individual” under the Rehabilitation Act.

The Third CGrcuit decision in Shiring is instructive in
this regard. In Shiring, the plaintiff was hired by the USPS as

a part-tinme flexible (“PTF’) letter carrier. 90 F.2d at 829.
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After the plaintiff began experiencing severe foot pain while
delivering the mail, the USPS placed himon |light duty work. [d.
The plaintiff was assigned to casing mail for all carrier routes.
Id. The plaintiff tenporarily returned to delivering mail as a
letter carrier, but because of his condition, the USPS returned
himto the same nodified light duty position of casing mail. 1d.
at 829-30. Several years later, the USPS determ ned that there
was nothing nore available for the plaintiff consistent with his
medi cal restrictions. 1d. at 830. The plaintiff argued that he
was otherwi se qualified for the position of PTF letter carrier
because he had been able to performthe duties of the nodified
assignnment. |d. at 831. The court held that “[t]he *casing’
position to which he was tenporarily assigned was not an offici al
position, but had been created by the Postal Service to give [the
plaintiff] something to do on a tenporary basis.” 1d. Therefore,
the fact that the plaintiff “would have been qualified to perform
the requirenents of such a position does not help his case
because under the Act enployers are not required to create
positions specifically for the handi capped enployee.” 1d. (citing

Fedro v. Reno, 21 F.3d 1391, 1395 (7th Cr. 1994)).

As in Shiring, the [imted duty work that Plaintiff
performed at A ney Station, and other tenporary assignnents at
USPS facilities, did not constitute an official position. Rather,

this limted duty work was created precisely because his injuries

-16-



prevented himfromperformng the duties of his official

position: Letter Carrier. Since the USPS was not required to
create a new position for Plaintiff when he was injured, see
Shiring, 90 F.3d at 831, and since Plaintiff was never reassigned
to anot her vacant, funded position that would supplant his letter
carrier job, the Court will consider the “qualified individual”
prong wwth reference to Plaintiff's official position as a letter
carrier.

The Third Crcuit has found that “[o]ne of the
essential functions of a mail carrier is to physically deliver
the mail to the people along the route.” [d. Plaintiff admts
that his nmedical and physical restrictions nmake it inpossible for
himto deliver the mail. Accordingly, the Court nust determ ne
whet her any reasonabl e acconmopdati on would allow Plaintiff to
performthe essential duties of a letter carrier, that is,
delivering nuil

2. Reasonabl e Accommobdati on

“An enpl oyee can succeed under the Rehabilitation Act
only if the enployee can denonstrate that a specific, reasonable
accommodati on woul d have all owed her to performthe essenti al

functions of her job.” Donahue v. Consol. Rail Corp., 224 F.3d

226, 232 (3d Cr. 2000) (internal quotation marks omtted).
“Thus, enployers are not required to nodify the essenti al

functions of a job in order to accommobdate an enpl oyee.” |d.
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Furthernore, “[a]n enployer's obligation to provide a reasonabl e
accommodati on does not require the enployer to create a new job.”

Donahue, 224 F.3d at 230 (citing Mengine v. Runyon, 114 F.3d 415,

417 (3d Cir. 1997)).
The parties do not dispute that no anmount of
accommodation on the part of the USPS would allow Plaintiff to

performhis duties as a letter carrier. See Shiring, 90 F.3d at

831. Plaintiff testified in his deposition that he coul d not
deliver mail along his route after the 2005 accident (Pl."'s Dep.
at Y 14-16.) Plaintiff also testified that he was not aware of
anyt hi ng USPS coul d have done to allow himto deliver mail. (ld.)
Plaintiff also repeatedly testified that he did not ask USPS to
assi st himor nmake other accommodation to help himdeliver mail
(Ld. at 91 16, 26, 66.)

Furthernmore, Plaintiff's request to remain at Jd ney
Station doing limted duty work was not, as he argues, a request
for “reasonabl e acconmodation.” (See Doc. no. 22 at 26 ("“How can
Def endant claimPlaintiff did not request an accommobdati on when
he asked to be allowed to continue performng the Letter Carrier
duties he was performng for nore than a year while he was on
limted duty[?]”).) The limted duty work was not an
accommodati on because it did not allow Plaintiff to performthe
essential functions of his position as a letter carrier. See

Shiring, 90 F.3d at 831 (finding that “the district court did not
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err in refusing to consider the non-existent position of ‘caser
as an accommodation that would nmake [the plaintiff] qualified’);

accord Antol v. Perry, 82 F.3d 1291, 1299 (3d Cr. 1996)

(“[ Rl easonabl e accommodation refers to affirmative efforts which
t he enpl oyer nmust nmake in order to ensure that an enpl oyee can
performthe essential job functions.”).?®

The requests Plaintiff describes - to stay at d ney
station, to deliver express mail, to work on certified mai
notifications, to pick up collections - are not “acconmobdati ons”
wi thin the neaning of the Rehabilitation Act because they woul d
not have enabled Plaintiff to performthe essential function of

his job of delivering mail along a regular route. The Court is

> See alsoGantner v. Potter, No. 03-644, 2007 U S. Dist.
LEXI S 82815, at *9-10 (WD. Ky. Nov. 7, 2007) (finding that where
the position of “Wndow C erk Mdified” was offered to the
plaintiff by the USPS pursuant to FECA, and where there was no
evi dence indicating that the position would have existed if not
for FECA requirenments, the position could not be characterized as
a “reasonabl e accommpdati on” under the Rehabilitation Act); R o
v. Runyon, 972 F. Supp. 1446, 1458 (S.D. Fla. 1997) (finding that
plaintiff who could not deliver the mail was not entitled to
“indefinite tenporary light duty” and that “[a]lthough the Postal
Service did permt Plaintiff only to case the mail on a tenporary
basis, that discretionary act does not require the Postal Service
to maintain such a position as a reasonabl e accommodati on”);
Sidaris v. Runyon, 967 F. Supp. 1260, 1267-68 (M D. Ala. 1997)
(finding that where the USPS assigned injured plaintiff to
[ight-duty, which required her to case her route but not deliver
mail, the USPS was “not, as a matter of |aw, required by the
[ Rehabilitation] Act to assign Plaintiff to permanent |ight-duty
or continuing tenporary light-duty position” as a reasonabl e
accommodat i on because “[a]n enployer has no duty to create a new
light-duty position in order to accommodate a handi capped

enpl oyee”).
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satisfied that Plaintiff could not performthe essenti al

functions of his job and that no reasonabl e accommodati on was

avai | abl e.

3. Reassi gnnent

Al t hough an enployer is not required to create a new
job for a disabled individual, “an enployer may be required to

transfer an enployee to an existing position.” Donahue, 224 F.3d

at 230 (citing Mengine, 114 F.3d at 418; Shiring, 90 F. 3d at

832); see also Shiring, 90 F.3d at 832 (finding that courts nust
consi der “whether reassignnment is possible in determ ning whet her
an individual seeking relief under the Rehabilitation Act is an
ot herwi se qualified individual”). “The reassi gnnment should be to
an al ready funded, vacant position within the sanme conmuting
area, and at the sane grade or level.” Shiring, 90 F.3d at 832
(citing 29 CF. R 8§ 1614.203(g)). Wen a plaintiff challenges an
enployer's failure to transfer, the plaintiff nust denonstrate:
(1) that there was a vacant, funded position; (2) that the
position was at or below the |evel of the plaintiff's former job;
and (3) that the plaintiff was qualified to performthe essenti al
duties of this job with reasonabl e accomodation. |If the enpl oyee
nmeets [his] burden, the enployer nust denonstrate that
transferring the enpl oyee woul d cause unreasonabl e hardshi p.
Donahue, 224 F.3d at 230 (citing Mengine, 114 F.3d at 418;

Shiring, 90 F.3d at 832).
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Here, neither party addressed the issue of
reassignnment. Plaintiff did not seek reassignment, and Plaintiff
does not allege that the USPS failed to transfer or reassign him
to another position. Nor has Plaintiff shown that there were any
vacant, funded positions at an equivalent |evel or position as
his letter carrier position. Rather, the only “accomvbdati on”
that Plaintiff seeks is to be permanently assigned to d ney
Station performing limted duty work for 40 hours per week, plus
overtinme. However, as already explained, such “accommodati on”
woul d effectively require the USPS to create an alternative
position for Plaintiff, which it is not required to do. Even if
Plaintiff were challenging the USPS on the basis of a
failure-to-transfer, the Court finds that Plaintiff has not
carried his burden of denonstrating that there were appropriate

vacant, funded positions. See Shiring, 90 F.3d at 832 ("A

plaintiff seeking relief under the Rehabilitation Act nust
denonstrate what reasonabl e accommodati on he or she contends the
enpl oyer shoul d have made, including an identification of the
positions the enployer should have considered for

reassi gnment.”).

Accordingly, Plaintiff's discrimnation clains -
di sparate treatnent, denial of accommobdation, and involuntary

transfer - under the Rehabilitation Act nust fail.
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B. Retaliation dainf

Plaintiff clainms that his transfer from d ney Station
to MOD in March 2007 was in retaliation for Plaintiff's
participation in protected activity, that is, filing an inform
EEO conpl aint (informal counseling) in February 2007.7 (Doc. no.
22 at 29-31.) Defendant noves for summary judgnment on this claim
arguing that Plaintiff cannot establish a causal connection
between his EEO activity and his transfer to MOD because “there
is no evidence that [his supervisors were] aware that the
plaintiff engaged in protected activity prior to his March 23,
2007 transfer to MOD.” (Doc. no. 16 at 25.)

To survive summary judgnent on a claimof retaliation

under the Rehabilitation Act, a plaintiff nust satisfy his

®Plaintiff's failure to establish that he is a “qualified
i ndi vi dual” under the Rehabilitation Act does not preclude him
fromrecovering on a claimof retaliation. See Krouse v. Am
Sterilizer Co., 126 F.3d 494, 498 (3d Cr. 1997) (cited in Ozl ek
v. Potter, 259 Fed. App'x 417, 421 (3d Cr. Dec. 19, 2007) (non-
precedenti al opinion)).

"Plaintiff lists the followi ng as adverse enpl oynent
actions suffered as retaliation: “He was transferred to anot her
work | ocation. He was not permtted to work overtinme, he had to
travel longer to get to work, he did not have parking nearby, and
he had to start work much earlier, i .e., 3:00 A M as supposed
[sic] to 6:00 AM” (Doc. no. 22 at 30.) Plaintiff's allegation
that the USPS retaliated by not permtting himto work overtine
does not meke any sense. According to Plaintiff's retaliation
t heory, the w thhol ding of overtinme was not retaliation, but
rather the inpetus for Plaintiff's conplaints, which led to the
retaliation by transfer. Mreover, it is undisputed that after
havi ng been noved to MOD, Plaintiff received overtine in the
summer of 2007. (Pl.'s Dep. at 132.)
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burdens under the MDonnell Douglas franmework. To establish a

prima facie case of retaliation under the [Rehabilitation Act], a
plaintiff nust show. (1) protected enployee activity; (2) adverse
action by the enployer either after or contenporaneous wth the
enpl oyee's protected activity; and (3) a causal connection

bet ween the enpl oyee's protected activity and the enpl oyer's
adverse action. . . . If an enployee establishes a prima facie
case. . . the burden shifts to the enployer to advance a
legitimate, non-retaliatory reason for it adverse enpl oynent
action. . . . If the enployer satisfies its burden, the plaintiff
must be able to convince the factfinder both that the enployer's
proffered explanation was fal se, and that retaliation was the
real reason for the adverse enploynent action. Krouse, 126 F.3d

at 500 (internal citations omtted); see also Strawbridge v.

Potter, No. 08-2937, 2009 W. 2208577 (E.D. Pa. July 22, 2009)
(appl ying Krouse to retaliation claimunder the Rehabilitation
Act) .

In order to establish a causal connection, a plaintiff
nmust denonstrate either (1) a tenporal proximty between the two
events that is “unusually suggestive” of retaliation, see

Wllianms v. Phila. Hous. Auth. Police Dep't, 380 F.3d 751, 760

(3d Cr. 2004), or (2) timng plus other evidence, such as
evi dence that the enployer engaged in a “pattern of antagonisni

with the plaintiff, see Robinson v. Se. Pa. Transp. Auth., 982
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F.2d 892, 895 (3d Cir. 1993) (A “pattern of antagonisni existed
because the enpl oyer engaged in a “constant barrage of witten
and verbal warnings . . ., inaccurate point totalings, and
disciplinary action, all of which occurred soon after plaintiff's
initial conplaints and continued until his discharge.”) (interna
guotation marks om tted).

1. Timng

Timng alone is normally insufficient to raise an

i nference of causation. See Weston v. Pennsyl vania, 251 F.3d 420,

431 (3d Cr. 2001) (holding that timng is rarely sufficient to
rai se an inference of causation). The Third Crcuit has
recogni zed that causation nmay be established by timng al one
where the adverse enpl oynent action follows wi thin days of the

conplaint of discrimnation. See Jalil v. Avdel Corp., 873 F.2d

701, 708 (3d Cr. 1989) (holding that timng of term nation two
days after enployer |earned of EEO conplaint raised inference of
causation).

However, in Wllians, the Third Grcuit found that a
period of two nonths was not “unusually suggestive” of
retaliation. 380 F.3d at 760. Oher courts have al so found that
tinme periods as short as two nonths, w thout additional evidence,

are not “unnecessarily suggestive” to denobnstrate causation. See

Washco v. Fed. Express Corp., 402 F. Supp. 2d 547, 560 (E.D. Pa.

2005) (five nonths); Zappan v. Pa. Bd. of Probation & Parole, No.
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00- 1409, 2002 W 32174230, at *10 (E.D. Pa. Nov. 25, 2002) (two

months); Pritchett v. Inperial Metal & Chena. Co., No. 96-0342,

1997 WL 570929, at *4 (E.D. Pa. Sept. 8, 1997) (two nonths).

Plaintiff argues that “Plaintiff had conpl ai ned about
being transferred out of the A ney station in his first EEO
Conmpl ai nt and shortly upon returning to A ney Station he is
transferred again out of A ney. Also, one of the individuals
involved in Plaintiff’'s first EEO conplaint was involved in
Plaintiff’s transfer out of O ney Station.” (Doc. no. 22 at 31-
32.) Plaintiff filed an informal EEO conplaint in February 2007
and his enpl oyer's adverse action, transferring himto MOD,
occurred in March 2007, only a nonth after the alleged conplaint.

Here, the period between the participation in the
protected activity and the adverse enploynent action falls
hal fway in between the two day tinme period, where the Third
Circuit has found an inference of retaliation, and two nonth tine
period where the Third Grcuit did not find an inference of
retaliation. |In the absence of any other supportive evidence,
under these circunmstances, Plaintiff raises, at best, a weak
i nference suggestive of retaliation.

2. Pattern of Antagonism

Plaintiff has provided no evidence of a “pattern of

ant agoni sni that woul d suggest retaliatory aninus on the part of

Plaintiff's supervisors. As Defendant points out, Plaintiff
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admts that he was “wel coned back” to A ney Station by M.
D sante on March 19, 2007 - well after he engaged in protected
activity. (Pl.'s Dep. at 114.)

3. Supervisors’ Awareness of Protected Activity

There is no evidence that Plaintiff’s supervisors were
aware that Plaintiff had engaged in protected activity prior to
his March 23, 2007 transfer to MOD. M. Disante and Ms. Breslin
have both declared that they had no know edge of Plaintiff’s
February 20, 2007, informal EEO conplaint prior to his transfer
(Doc. no. 16, Ex. B at 11 22-24; Ex. J at 9 6-8). Rather, both
supervisors only claimto have | earned about the EEO conpl ai nt
after Plaintiff was transferred and requested nedi ati on on March
30, 2007, and these statenents have not been chal |l enged by
Plaintiff. Finally, on Plaintiff’s May 10, 2007, formal EEO
conplaint he indicated that M. Di sante knew of his prior EEO
activity fromhis presence at the April 10, 2007 redress hearing
whi ch occurred after the alleged retaliatory transfer. (Doc. no.

16, Ex. Q)

Even assum ng, arguendo, that Plaintiff is able to
establish a prima facie case of discrimnation or retaliation,
Def endant is nevertheless entitled to summary judgnent, as it has

produced a legitimate nondi scrimnatory reason for transferring
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Plaintiff.® Plaintiff has failed to provide any evidence
rebutting Defendant's legitimate, non-retaliatory reasons for
transferring Plaintiff. Plaintiff has not shown that this
explanation is false and that retaliation was the real reason
that Plaintiff was transferred.® Accordingly, the Court finds
that Plaintiff's retaliation claimcannot survive sumary

j udgnent .

| V. CONCLUSI ON
For all of these reasons, the Court wll grant
Def endant's Motion for Summary Judgnent to all clains. An

appropriate order will issue.

8 Defendant explains that Plaintiff's station nmanager
selected Plaintiff to be transferred to MOD because: (1) there
was an unprecedent ed nunber of passports to be processed in March
2007; (2) the Phil adel phia Postmaster asked for injured enpl oyees
who were not being used effectively at their stations to be sent
to MOD; (3) Aney Station's nmanager selected Plaintiff and
anot her individual because there was not enough work at QO ney
Station within their nedical restrictions; (4) he believed that
t he passport work at MOD would be within their restrictions and
provide themw th nore hours; and (5) because they were the two
nmost junior enployees at A ney Station. (Doc. no. 16 at 27; Ex. J
at ¥ 5.)

°Plaintiff argues that there was enough work at O ney
Station, and as proof offers that “M. Bill Isaac, Union Shop
Steward at the A ney Station, who told Plaintiff that when he was
away from A ney Station, other Letter Carriers would perfornmed
[sic] his duties.” (Doc. no. 22 at 8.) This statenent is
i nadm ssi bl e as hearsay and Plaintiff does not point to anything
else in the record that supports this assertion.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN LUCKI EW CZ, : Cl VIL ACTI ON
: NO. 08-842
Pl ai ntiff,
V.

JOHN E. POTTER, Post nmaster
Gener al

Def endant s.

ORDER
AND NOW this 20th day of Novenber, 2009, it is hereby
ORDERED t hat Defendant’s Mtion for Summary Judgnent (doc. no.

16) i's GRANTED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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