I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NAKI SHA BOONE, et al . : ClVIL ACTION
V.
CI TY OF PH LADELPH A : No. 05-1851
MEMORANDUM
McLaughlin, J. Novenber 3, 2009

The parties have noved for the certification of a class
and approval of a settlenent in this case involving the policy of
the Gty of Philadel phia to strip-search all pretrial detainees
upon adm ssion to the Phil adel phia Prison System (PPS). C ass
counsel has also noved for an award of attorneys’ fees and
rei mbursenent of out-of-pocket expenses. After a hearing held on
Sept enber 29, 2009, the Court grants these notions and enters

final judgnent and an order of dism ssal.

Backgr ound

A. History of the Litigation

Cl ass representative Naki sha Boone brought this class
action on behalf of herself and all others who were strip-
searched after being charged with a m sdeneanor or other m nor
crinme. M. Boone was arrested for violating a bench warrant with

an underlying charge of endangering the welfare of a child. She



was strip-searched before being placed into detention. She
argued that PPS s policy of strip-searching all pretrial
det ai nees upon adm ssion was unconstitutional. The conpl aint
named the City, the PPS, the Prisons Comm ssioner, nenbers of the
Prisons’ Board of Trustees and three of the prison’s Deputy
Comm ssi oners as def endants.

The class was defined in the conplaint as

[a]l ] persons who have been or will be placed

into the custody of the PPS after being

charged wi th m sdeneanor viol ations,

vi ol ations of probation or parole, traffic

infractions, civil commtnents or other m nor

crinmes and were or will be strip searched

upon entry into PPS pursuant to the policy,

custom and practice of the PPS and the City

of Phi |l adel phi a.
Conpl. at 7. The class period commenced on April 21, 2003, and
was to extend until the defendants were enjoined from or
ot herwi se ceased enforcing the policy. |d.

The parties engaged in extensive discovery fromJuly
2005 until Novenber 2005. This initial period of discovery
focused on the PPS' s policy. It included the production of
docunents relating to the prison policies, an inspection of the
PPS facility, and depositions of prison officials and staff.

The plaintiff filed a notion for partial summary
judgnent on the issue of the constitutionality of the defendants’

bl anket strip-search policy on January 23, 2006. The defendants

responded to the plaintiff’s notion a nonth later and filed their



own notion for summary judgnent, to which the plaintiff
r esponded.

In their notion, the defendants argued in part that the
search policy was justified by the PPS s need for security and
safety. They maintained that the policy was necessary to prevent
det ai nees from snuggling contraband into the prison system See
Def. Mdt. for Summary Judgnent at 21-23. They al so argued t hat
the search of Ms. Boone was reasonable due to her prior history
of crimnal charges, which included a conviction for sinple
assaul t, possession of an instrunent of crine, recklessly
endangeri ng anot her person, and crimnal conspiracy. See id. at
32; Parties’ Mdtion for Cass Cert. and Settl enent at 4-5.

Oral argunment on the parties’ sunmmary judgnent notions
was held before the Court on April 27, 2006. After the hearing,
the Court dism ssed with prejudice the individually-nanmed
defendants and the PPS fromthe case upon stipulation of the
parties. The Cty remained as the sole defendant. The parties
al so stipulated to a discovery and briefing schedule with respect
to class certification. The Court denied both parties’ sunmary
j udgnent notions wthout prejudice and held that the parties
woul d have the opportunity to renew their notions after the issue
of class certification was resol ved.

In response to the Cty's argunent that the search of

Ms. Boone was reasonabl e based upon her crimnal history, the



plaintiff amended the conplaint to add cl ass representative
George Byrd. M. Byrd was charged with driving under the

i nfl uence when admtted to the prison. He had no previous
history of violent crine. See Mem in Support of Plaintiff’s
Unopposed Mdtion to Anend the Cl ass Action Conpl. at 2.

The parties conducted additional discovery on the issue
of class certification for alnost six nonths. They interviewed
hundreds of class nmenbers to establish that a substantial nunber
of pretrial detainees would be within the class definition. They
al so revi ewed hundreds of the prison’s disciplinary records to
determ ne how many m sdeneanor detainees attenpted to snuggle
contraband into the PPS facility.

The plaintiffs filed their notion for class
certification on February 16, 2007, and the defendants responded
on April 16, 2007. The plaintiffs also filed a notion for
prelimnary injunction on March 23, 2007

A hearing on both of the plaintiffs’ notions was held
on June 28, 2009. At the hearing, the Gty infornmed the Court
that it was preparing procedures for the use of equi pnment that
woul d be used in lieu of strip-searching.

In view of the Gty s proposed change in policy, the
Court referred the matter to Magi strate Judge Elizabeth Hey for
settlenment. Negotiations began in July of 2007. The parties net

wi th Judge Hey el even tines over the course of the year. These



negoti ati ons concluded with a nediation held on July 21, 2008,
before retired Magi strate Judge Janes R Melinson, in which
settl ement was reached.

After reaching the settlenent, the parties nenorialized
the ternms in a Settlenment Agreenent, prepared for the
adm nistration of the settlenent, and drafted the class notice.
They executed the proposed Settl enent Agreenent on February 20,

2009.

B. The Settl ement Agreenent

The Settl enent Agreenent divides the Settlenment C ass
into two subcl asses, defined as foll ows:

Al l persons who were placed into the custody
of the Phil adel phia Prison System after being
charged with m sdeneanors; summary offenses;
traffic infractions, civil conmtnents, or
other mnor crinmes; or bench warrants and/ or
probation viol ati ons where the underlying
charge was a m sdenmeanor, summary offense or
other mnor crinme; and who were strip-
searched in the absence of reasonable

suspi cion upon their entry into the

Phi | adel phia Prison System pursuant to the
policy, custom and practice of the

Phi | adel phia Prison Systemand the City of
Phi | adel phia. The class period commences on
April 21, 2003 and extends to, and includes,
Cct ober 9, 2007.

Subcl ass | :

Al'l persons in the Settlenment C ass, EXCEPT
for persons who (1) were charged with certain
vi ol ence, drug and/ or weapons (hereinafter
"VDW) related m sdenmeanor charges at the
time of their adm ssion, or (2) were charged
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wi th bench warrants and/ or probation

vi ol ati ons where the underlying charge was a
VDW m sdeneanor charge, or (3) had
convictions for felonies and/ or VDW

m sdenmeanor charges predating the date of

t heir adm ssi on.

Subcl ass 11

Al persons in the Settlenment C ass who were

(1) charged with VDW m sdeneanor charges at

the tinme of their adm ssion, or (2) were

charged with bench warrants and/or probation

vi ol ati ons where the underlying charge was a

VDW m sdeneanor charge, or (3) had

convictions for felonies and/ or VDW

m sdenmeanor charges predating the date of

t hei r adm ssi on.

Settl ement Agreenent at 7.

The Settl enent Agreenent recognized that the Cty had
changed its policy to stop strip-searching all pretrial detainees
on a bl anket basis and to stop strip-searching m sdeneanor
detai nees in the absence of reasonable suspicion. See id. at 10.
The City adopted a nodel policy that uses nodern technol ogy such
as netal -detecting chairs and ion scanners to thoroughly search
all pretrial detainees without a strip-search. See Parties’ Mt.
for Class Cert. and Settlenent at 3.

The Settl enent Agreenent states that the City's current
witten policy has been reviewed by the City of Philadel phia Law
Departnment for conpliance with state and federal law. The City
mai ntains that the current policy is constitutional. The

Settl ement Agreenent requires that all correction officers have

access to the policy. Current and new corrections officers have



been, and will continue to be, trained on the policy. The
Settl enment Agreenent also states that the policy will be posted
in the intake area of the PPS. See Settlenent Agreenent at 10-
11.

The Settl enment Agreenent creates a fund to conpensate
the class nmenbers in the amount of $5,900,000. See id. at 8.
Al'l adm nistrative expenses, including the costs of settlenent
adm ni stration, website mai ntenance, notice to class nenbers and
attorneys' fees, costs and incentive awards w |l be deducted from
the settlenent fund prior to determ ning the anmount of
distribution. See id. at 11-12. An anmount of the fund, not to
exceed $330,000, was to be dedicated to the settlenent
adm nistrator to cover the costs of notice and adm ni strati on.
See 1d. at 11.

Cl ass counsel agreed that they would not seek nore than
30% of the entire Settlenment Fund in attorneys’ fees. See id. at
14. The Settlenment Agreenent al so states that an award of
$15,000 will be requested for each of the class representatives.

The Settl enent Agreenent provides that the total anount
of the fund dedicated to nenbers of Subclass | is $5,170,000, to
be granted pro rata to each class nenber who submts a tinely
claimform in an amount not to exceed $3, 000 per class nenber.
The ampunt dedicated for Subclass Il is $400,000, with a cap of

$100 per claimant. See id. at 12. If the final approval of the



settlenment is appeal ed and sone portion of the Settlenment Fund is
not subject to the dispute, the undi sputed portion was to be
distributed in accordance with the Settl enent Agreenent. ee id.
at 14.

Notice was to be provided by the direct mailing of
class notice and a claimformto all identifiable individuals in
the Settlenment Cass. The Settlenment Agreenent al so provides
that notice would be given by television advertisenent. The
settlement adm nistrator was also instructed to establish a
website and maintain a toll-free nunber. Copies of the class
notice and claimformwere to be avail able by request over the
phone, and downl oadabl e copi es of the docunents woul d be
avail able at the website. See id. at 15-16.

The Settl enment Agreenent provided the nethod for class
menbers to submt requests for exclusion in witing. It also
provi ded the process for objecting to the settlenent, including
the reservation of the right to appeal final judgment of the
settlenment. See id. at 16-17.

The Settlenment was prelimnarily approved by this Court

on March 6, 2009.



C. Notice to the d ass

The clains adm nistrator attests that notice went out
to 37,159 putative class nenbers on May 1, 2009, by way of
regular mail. See Parties’ Mt. for Cass Cert. and Settl enent,
Affidavit of RSM M@ adrey, Inc., Exhibit C Al mil that was
undel i ver abl e because of inaccurate addresses was investigated
using a |l ocator database to ascertain the correct address and
then re-nailed to the nenbers of the class where possible.

The adm nistrator also contracted with a website
admnistrator to create a website that provided information to
the class in both English and Spanish. The adm nistrator al so
established a toll-free phone nunber and handl ed i ncom ng
t el ephone calls and witten correspondence from prospective cl ass
menbers. See id.

The adm ni strator provided further notice by way of

publication in the Phil adel phia Tri bune, Philadelphia Al Dia and

the Phil adel phia Daily News on May 4, 2009, and again in the

Phi | adel phia Daily News on August 17, 2009. Finally, the

adm ni strator provided notice through television during the weeks
of April 27, 2009 and May 4, 2009. See Parties’ Mt. for C ass

Cert. and Settl enent at 1-2.



D. The Response of the d ass

The clains adm nistrator received 7,647 clains forns,
5,321 of which represent claimnts who appear in the Gty’'s
records, a clains rate of 15% See id. Exhibit C!? Fi ve nenmbers
of the class opted out. See Parties’ Mt. for Cass Cert. and
Settlenment at 2.

The parties report that the individual nenbers of
Subclass | will receive approximately $1,400. Menbers of
Subclass Il will receive approximately $100. See id.

Due to the volune and response of the class, the
adm ni strator spent an extra $211, 220. 00 above the ori gi nal
$330, 000 earnmarked for class admi nistration costs. The parties
have requested that the Court award an additional $100,000.00 to
the administrator, providing a total of $430,000 in
adm nistrative costs. See id.

Three objectors submtted witten objections to the
proposed settlenment. Two of the objectors, Kuwsh Muhammad and
Thomas R Mundy, object to issues concerning the second subcl ass.
See (bj ection of Kuwsh Miuhammad; Objection of Thomas R Mundy.
M. Mihammad is a nenber of Subclass |l because he was arrested
on violent, drug or weapons-related charges. He objects to the

difference in recovery anount between the two subcl asses. M.

The 2,326 other clains forns are currently marked as
i neligi ble because the individuals who submtted them do not
appear in the Cty's records.
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Mundy is a nmenber of Subclass Il because of a previous felony
conviction. He objects to his exclusion from Subclass | based
upon this previous conviction.

The third objector, Aole Bl ackman/ Wi ght, objects to
the fees and costs that will be deducted fromthe fund. See
(bj ection of Aole Blackman/ Wight. None of the objectors

appeared at the fairness hearing.

E. Attorney’'s Fees, Expenses, and C ass Representative
Awar ds

Cl ass counsel have requested 30% of the Settlenment Fund
for attorney’s fees, which amounts to a paynent of $1, 770, 000. 00.
See Pl.’s Joint Mdt. for Fees and Expenses at 1. C ass counsel
al so seeks rei nbursenment for out-of-pocket expenses of
$70,094.24. See Declaration of Daniel C. Levin of Cctober 2,
2009. Finally, class counsel requests a special award of $15, 000
for the two named cl ass representatives. See Pl.’s Joint Mot.

for Fees and Expenses at 21-22.

. Di scussi on

The Court decides the follow ng four questions:

A) whet her the proposed cl ass can be properly
certified under Federal Rule of G vil Procedure
23;

B) whet her notice to the class regarding the

settlenment and attorneys’ fees petition was
adequat e;

11



O whet her the settlenent itself is fair, reasonable
and adequate; and

D) whet her cl ass counsel s’ petition for attorneys’
fees, out-of-pocket expenses and special awards to
the class representatives shoul d be approved.

As prelimnary matter, the Court will discuss the |aw
relating to the constitutionality of a strip-search policy like
the one at issue here.

The Suprene Court has held that a court nust analyze a

prison’s strip-search policy under the Fourth Amendnent. See

Bell v. Wlfish, 441 U. S. 520 (1979). 1In Bell, a federal short-

termcustodial facility had a policy to strip-search all pre-
trial detainees after a contact visit with an outside visitor.
The Court found that, under the circunstances, the strip-searches
conducted under the policy were not unreasonabl e under the Fourth
Anendnent. See id. at 559.

In determ ning the reasonabl eness of a prison’s search
policy, the Bell Court held that courts nust bal ance the prison's
significant and legitimate interests in safety and security with
the privacy interests of the individuals. See id. at 559-60. It
presented four factors for a court to consider in that bal ance:
(1) the scope of the particular intrusion; (2) the manner in
which it is conducted; (3) the justification for initiating it;
and (4) the place in which it is conducted. See id. at 559.

The Court in Bell found that the prison’s policy was

reasonabl e under this standard because the interest in preventing

12



contraband fromentering the prison facility outwei ghed the
privacy interests of the inmates searched. The categori cal
reasonabl e suspicion that a prisoner m ght use contact with an
outside visitor to smuggle contraband into the prison justified
the invasiveness of the policy. See id. at 558.

Bell’'s holding was limted to the specific policy in
guestion, and the Suprenme Court |eft open the question of whether
reasonabl e suspi cion nmust be established to justify a policy to
strip-search all incomng inmates or pretrial detainees. Since
that time, however, ten G rcuit Courts of Appeal and several
district courts have addressed the issue.

Courts in eight circuits have held that a policy to
strip-search all pre-trial detainees is unconstitutional under
Bell.? These courts interpret Bell to require that a prison have
reasonabl e suspicion that a particular arrestee is concealing
weapons or other contraband before conducting a strip-search of
that arrestee. Sonme of these courts have al so concl uded that
Bell allows such reasonabl e suspicion to be established

categorically for certain groups of prison detainees, such as

’See Roberts v. Rhode Island, 239 F.3d 107 (1st G r. 2001);
Weber v. Dell, 804 F.2d 796 (2d Cr. 1986), cert. denied, 483
U S. 1020 (1987); Masters v. Crouch, 872 F.2d 1248, 1255 (6th
Cr. 1989), cert. denied, 493 U S. 977 (1989); Jones v. Edwards,
770 F.2d 739 (8th Cir. 1985); Stewart v. County of Lubbock, 767
F.2d 153 (5th Cir. 1985), cert. denied, 475 U S. 1066 (1986);

H |l v. Bogans, 735 F.2d 391 (10th Cir. 1984); Mary Beth G v.
City of Chicago, 723 F.2d 1263 (7th Cr. 1983); Logan v. Shealy,
660 F.2d 1007 (4th Gr. 1981), cert. denied, 455 U S. 942 (1982).

13



t hose charged with felonies or violent or drug-rel ated
m sdeneanors. 3

One circuit court, however, recently broke with the
majority and overruled its previous decisions on this issue. See

Powell v. Barrett, 541 F.3d 1298 (11th Cr. 2009) (overruling

Wlson v. Jones, 251 F.3d 1340 (11th Cr. 2001)). The court in

Powel I held that a bl anket strip-search policy for all arrestees
can be constitutional under Bell. It reasoned that the Bell
bal ancing test allows for the interest of prison security to
outwei gh the individual privacy interests of detainees,
regardl ess of whether there is reasonabl e suspicion that the
particul ar arrestee is concealing weapons or contraband. See id.
at 1309-12.

Another circuit is reconsidering its |ine of cases on

the issue* and rehearing a strip-search case en banc. See Bull v.

Cty and County of San Francisco, 539 F.3d 1193 (9th G r. 2008),

rehearing en banc granted, 558 F.3d 887 (9th Cr. 2009). The

Court of Appeals for the Third Crcuit has yet to rule on this

i ssue.

See, e.qg., Weber, 804 F.2d at 802; Masters, 872 F.2d at
1255; NMary Beth G, 723 F.2d at 1272.

“See Thonpson v. City of Los Angeles, 885 F.2d 1439 (9th
Cir. 1989); Kennedy v. Los Angeles Police Dept., 901 F.2d 702,
711 (9th Cir. 1989), Gles v. Ackerman, 746 F.2d 614 (9th
Cir.1984), overrul ed on other grounds by Hodgers-Durgin v. de la
Vina, 199 F.3d 1037 (9th G r.1999) (en banc).
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The plaintiffs in this case, therefore, would have to
establish that the Gty s policy was unconstitutional under the
Bell standard. To do so, they nust show that Bell requires a
reasonabl e suspicion to conduct a strip-search of pre-trial
det ai nees. They nust then show that, under the Bell factors, the
policy was unreasonable as applied to all persons arrested for
m sdeneanors and m nor crines, including those charged with
vi ol ence, drug, or weapons-related crinmes and those with a
previous felony or violence, drug, or weapons-rel ated m sdenmeanor

convi cti on.

A Class Certification

A court presented with a joint request for approval of
a class certification and settlenent nust separate its anal ysis
of the class certification fromits determ nation that the

settlenment is fair. See In re |Insurance Brokerage Antitrust

Litigation, 2009 W. 2855855 at *9 (3d Cir. Septenber 8, 2009).
To certify a class under Rule 23, a court nust find that all four
requi renents of Rule 23(a) and at |east one part of Rule 23(b)

are nmet. See Baby Neal v. Casey, 43 F.3d 48, 55 (3d G r. 1994).

The Settlenment C ass includes all individuals who were
pl aced into the custody of PPS after being charged with
m sdeneanors or other mnor crines and were strip-searched upon
entry. The class period conmences on April 21, 2003 and extends

to, and includes, October 9, 2007. The Settlenent Cass is then

15



divided into two Subcl asses. Subclass | includes all persons in
the Settlenment C ass except those who (1) were arrested for

vi ol ence, drugs or weapons-rel ated m sdeneanor charges, (2) were
charged with bench warrants or probation violations where the
under |l yi ng charge was a viol ence, drugs or weapons-rel ated

m sdeneanor charge, or (3) had convictions for felonies or

vi ol ence, drugs or weapons-rel ated m sdeneanors. Subcl ass |

i ncludes all menbers of the Settlenment C ass excluded from

Subcl ass |.

1. Anal ysis Under Rule 23(a)

Federal Rule of G vil Procedure Rule 23(a) requires
that four requirenents be net in order for a to be certified:
nunmerosity, commnality, typicality, and adequate representation

See Anthem Prods., Inc. v. Wndsor, 521 U S. 591, 613 (1997).

The Court finds that the four requirenents of Rule 23(a) are net.

a. The Nunerosity Requirenent

Rule 23(a)(1) requires a class to be so nunerous that
joinder of all menmbers is inpracticable. C asses exceeding forty
or nore class nenbers are generally held to neet the nunerosity

requirenent. See Stewart v. Abraham 275 F.3d 220, 226-227 (3d

Cr. 2001). The Settlenent C ass consists of over 37,000

individuals. Currently, 5,400 of those individuals have

16



submtted verified clains forms. Because joinder of such a |arge
class is inpracticable, the plaintiffs satisfy the nunerosity

requi renent.

b. The Commopnal ity Requirenent

Rule 23(a)(2) requires that there are questions of |aw
or fact comon to the class. |[If class nenbers share at |east one
guestion of |law or fact in common, factual differences anong the
clainms of the class nenbers do not defeat certification. 1n re

Prudential Ins. Co. Anerica Sales Practice Litigation Agent

Actions, 148 F.3d 283, 310 (3d Gr. 1998) (ln re Prudential). 1In

this case, there is a legal issue common to all class nenbers:
whet her the defendant’s bl anket policy of strip-searching al
det ai nees upon adm ssion was constitutional. This satisfies the

Rul e 23(a)(2) commonality requirenent.

C. The Typicality and Adequacy Requirenents

Rule 23(a)(3) and (a)(4) require that the clainms or
defenses of the representative parties be typical of the clains
or defenses of the class and that the representative parties wll
fairly and adequately protect the interests of the class. The
Court of Appeals for the Third Crcuit has noted that these two
inquiries tend to nmerge because both evaluate the relation of the

clainms and the potential conflicts between the class

17



representatives and the class in general. Beck v. Maxinus, Inc.,
457 F.3d 291, 296 (3d Cir. 2006).

The typicality inquiry centers on whether the interests
of the class representatives align wwth the interests of the
absent class nenbers such that the former is working towards the

benefit of the class as a whole. See In re Prudential, 148 F. 3d

at 311.
Two distinct inquiries conprise the adequacy

requirenent. See In re Prudential, 148 F.3d at 312. The first

inquiry determ nes whether any significant antagonistic interests
or conflicts exist between the class representatives and absent
class nenbers. The second inquiry |ooks to the experience and
expertise of class counsel in representing the class. See id.

If a court finds that a single class representative
cannot represent the entire class, it may under Rule 23(c)(5)
divide a class into subclasses where appropriate. Wen cl ass
menbers have different clains or defenses or have conflicting or
antagoni stic interests, subclasses are appropriate. Each
subclass is then to be treated as a class within the rule, and
each nust have its own representative. See id. at 312; Anthem
521 U S. at 627.

In this case, the parties have separated the
settlenment class into two subclasses: Subclass | includes al

persons in the Settlenment C ass except those who (1) were
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arrested for violence, drugs or weapons-rel ated m sdeneanor
charges, (2) were charged with bench warrants or probation

vi ol ati ons where the underlying charge was a viol ence, drugs or
weapons-rel ated m sdeneanor charge, or (3) had convictions for

fel onies or violence, drugs or weapons-rel ated m sdeneanors;
Subclass Il includes all nenbers of the Settlenent C ass excl uded
from Subcl ass 1I.

The Court finds that the creation of subclasses is
appropriate here because each of the tw subclasses wll have to
make a different showing to establish that the Gty |acked the
reasonabl e suspicion to strip search the subclass nenbers. For
the nenbers of Subclass | to prevail on their clains, they nust
establish both that Bell requires a reasonable suspicion to
conduct a strip search of all pre-trial detainees and that the
City lacked such a reasonable suspicion with regard to them

The nenbers of Subclass |1, however, will have to nmake
the additional showing that the City could not strip-search them
categorically based upon the reasonabl e suspicion that they are
nore likely to attenpt to snuggle contraband into the prison due
to the nature of the charges against themor their crimnal
hi story. The nenbers of Subclass Il therefore would have to show
t hat reasonabl e suspicion to strip-search nust be established

i ndividually and cannot be found categorically.
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The proposed division into these two subcl asses is
reflected in the decisions of other courts,® in that courts
routinely certify classes with definitions excluding individuals
vi ol ence, drug, or weapons-related charges.®

The class representatives in this case have clains
typical of, and no interests antagonistic to, nenbers of their
respecti ve subclasses. M. Byrd who, represents Subclass I, was
charged with a non-viol ence, drug or weapons-rel ated m sdeneanor
and had no previous crimnal history. M. Boone represents
Subclass Il. Although she was arrested for a non-viol ence, drug
or weapons-related crinme, she had a crimnal history involving
vi ol ent crines.

Finally, class counsel in this case has substanti al
experience in litigating conplex civil rights actions. They have
served as class counsel in at least twenty strip-search class

actions. C ass counsel have al so vigorously represented the

At | east one other district court has created subcl asses
along simlar lines. See Ford v. City of Boston, 154 F. Supp.2D
131, 135 (D. Ma. 2001).

°See, e.qg., Mracle v. Bullitt County, Ky., 2008 W. 3850477
(WD. Ky. Aug. 15, 2008); Florence v. Bd. of Chosen Freeholders
of County of Burlington, 2008 W. 800970, *6 (D.N.J. March 20,
2008); Johnson v. District of Colunbia, 248 F.R D. 46, 50 (D.D.C.
2008); Bull v. Gty and County of San Francisco, 539 F.3d 1193,
1195 (9th G r. 2008); Sutton v. Hopkins County, 2007 W. 119892,
*1 (WD. Ky. Jan. 11, 2007); Tardiff v. Knox County, 218 F.R D
332, 336 (D. Me. 2004); Nilsen v. York County, 219 F.R D. 19, 25
(D. Me. 2003); MBean v. Gty of New York, 228 F.R D. 487, 490
(S.D.N. Y. 2005); Blihovde v. St. Croix County, Ws., 219 F.R D
607, 623 (WD. Ws. 2003).
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class through four years of litigation, including discovery and
nmotion practice. They fulfill the adequacy requirenent of Rule
23(a).

For these reasons, the Court finds that the four
requi renents of Rule 23(a), nunerosity, commonality, typicality

and adequacy, are net in this case.

2. Anal ysis Under Rul e 23(b)

Once a court determnes that the requirenents of Rule
23(a) are net, it nust consider whether the action is
mai nt ai nabl e under one of the three parts of Rule 23(b). The
parties seek to have this class certified under Rule 23(b)(3).

Rule 23(b)(3) allows certification only if the
guestions of law or fact conmmon to class nenbers predom nate over
any questions affecting only individual nmenbers and if a cl ass
action is superior to other avail able nethods for fairly and
efficiently adjudicating the controversy. This is comonly
broken out into the so-called “predom nance” and “superiority”

requi renents. See In re: Ins. Brokerage Antitrust Litigation,

2009 W 2855855 at *10.

Rul e 23(b)(3) al so provides a non-exhaustive |ist of
factors to aid the court in determning whether a class action is
the best nmethod of adjudication: (1) the class nenbers’

interests in individually controlling the prosecution or defense

21



of separate actions; (2) the extent and nature of any litigation
concerning the controversy al ready begun by or against class
menbers; (3) the desirability or undesirability of concentrating
the litigation of the clains in the particular forum and (4) the
likely difficulties in managing a class action. Although the
fourth factor has been held to be not relevant in a settlenent-
only class certification, the other requirenents of the rule
“demand undi |l uted, even heightened, attention in the settl enment

context.” Anthem 521 U S. at 620.

a. The Predom nance Requirement

Under Rule 23(b)(3), a court nmust determ ne that conmon
guestions of |law or fact predom nate over any questions affecting
only individual nenbers. Predom nance is found when common
gquestions represent a significant part of the case and can be
resolved for all nmenbers of the class in a single adjudication.

See 7AA Charles AL Wight, et al., Federal Practice and Procedure

8§ 1778 (3d ed. 2005). To establish predom nance, the plaintiffs
must show by a preponderance of the evidence that the el enents of
their claimcan be proven by evidence common to all in their

class. See In re Hydrogen Peroxide Antitrust Litig., 552 F.3d

305, 311-12 (3d Cr. 2008).
For the menbers of Subclass I, the question is whether

the Cty's policy of strip-searching all pre-trial detainees in
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t he absence of reasonabl e suspicion violates the Fourth
Amendnent. General evidence of the policy and its bl anket
application to the subclass nenbers will be required to prove the
subclass’s claim Evidence of the circunstances of each
i ndi vi dual search woul d not be necessary to prove this claim
This has |l ed many courts to conclude that the comon question of
the constitutionality of such a blanket strip-search policy as
applied to nenbers of classes simlar to Subclass | neets the
pr edom nance requirenment.’

Menmbers of Subclass Il would need to prove that the
Cty' s policy was unconstitutional as applied to arrestees
charged with violence, drug or weapons-rel ated crines or
arrestees with a previous felony or violence, drug or weapons-
rel ated m sdenmeanor conviction. The nenbers of this subclass
must not only show that the Gty s policy was unconstitutional as
applied to all arrestees, but also that the Gty was
constitutionally required to establish reasonabl e suspicion for
each individual arrestee before conducting a search. This common
guestion of whether individualized reasonable suspicion is
constitutionally required predom nates over any i ndivi dual

questions within this subcl ass.

‘See, e.q., Florence, 2008 W. 800970 at *12; Johnson, 248
F.R D. at 56-57 (D.D.C. 2008); Sutton, 2007 W. 119892, *6-*09;
Tardi ff v. Knox County, 365 F.3d 1, 5-7 (1st Cr. 2004);

Bl i hovde, 219 F.R D. at 620-22; Maneely v. Cty of Newburgh, 208
F.RD 69, 76-77 (S.D.N. Y. 2001).
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Wt hin each subclass, then, a common issue predoni nates
over any individual clainms, and the elenents of each claimcan be
proven with evidence comon to all. The predom nance requirenent

under Rule 23(b)(3) is therefore satisfied.

b. The Superiority Requirenent

Under the superiority requirenent, the court asks
whet her a class action, rather than individual litigation, is the
best nmethod for achieving a fair and efficient adjudication. See

Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d

154 (3d Cr. 2001).

A class action in this case saves the tine, effort and
expense of litigating the clains of as many as 37,000 cl ass
menbers individually and guarantees uni formtreatnent of
i ndi vidual class nmenbers within their respective subclasses. The
parties have not identified, and the Court is not aware of, any
other strip-search litigation involving PPS or the City of
Phi | adel phia. Because it is generally desirable to concentrate
many smaller clainms into a single forum a class action is
appropriate in this case. A class action is the superior nethod
for adjudicating this particular matter.

Finding that the requirenents of Rule 23(a) and Rule
23(b)(3) are net, the Court hereby certifies the class as

presented by the parties.
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B. Notice
Under Rule 23(c)(2)(B), notice nmust be given to

potential class nenbers by the best notice practicable under the
circunstances for all classes certified under Rule 23(b)(3).
Thi s includes individual notice to all potential class nenbers
that can be identified through reasonable effort. Notice nust,
in clear, concise and plain | anguage, state: (i) the nature of
the action; (ii) the definition of the class certified; (iii) the
class clains, issues or defenses; (iv) the class nenber’s right
to enter an appearance by an attorney; (v) the class nenber’s
right to be excluded fromthe class; (vi) the time and manner for
requesting exclusion; and (vii) the binding effect of settlenent
on class nenbers. See Rule 23(c)(2)(B). A court nust determ ne
that notice was appropriate before evaluating the nerits of the

settlenent itself. See, e.q., In re Prudential, 148 F.3d at 326-

27.

In this case, the notice given net the requirenents of
Rule 23(c)(2)(3). The notice, in all of the forns in which it
was di ssem nated, described the proposed settlenent, its terns,
and the nature of the claimfiled on behalf of the class. It
al so described the class nenbers’ right to object or to be

excluded fromthe settlenent, including their opportunity to be
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heard at the fairness hearing, and the binding effect of the
settl enment on those who choose not to opt out.

| ndi vi dual notice forns were nmailed to 37,159
identified class nenbers. Those notifications that were returned
as undeliverable were re-sent if another address could be found
using a | ocator database. Notice was also provided by way of

publication in the Phil adel phia Tribune, Philadelphia Al Dia and

the Phil adel phia Daily News and through television

adverti senents. See Parties’ Mdt. for Cass Cert. and
Settlenent, at 1-2.

Because i ndividual notices were sent to all identified
cl ass nmenbers and because the notice was w dely di ssem nated
t hrough | ocal publications and tel evision broadcasts, the Court
finds that the notice given neets the requirenments of Rule

23(c)(2)(B).

C. Approval of the Settl enent

In order to approve a class settlenent, a court nust
find that the settlenent is fair, reasonable and adequate and in

the best interests of the class under Rule 23(e). In re Ceneral

Mbtors Corp. Pick-Up Truck Fuel Tank Products Liability

Litigation, 55 F.3d 768, 785 (3d Cir. 1995) (ILn re General

Motors). Wen considering a class settlenment, the “court plays
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the inportant role of protector of the [absent class nenbers’]
interests, in a sort of fiduciary capacity.” I|d.

In Grsh v. Jepson, 521 F.2d 153 (3d G r. 1975), the

Court of Appeals for the Third Crcuit set forth the follow ng
nine specific factors that a district court should consider in
determ ning whether a settlenent is fair, reasonable and
adequate: (1) the conplexity, expense and |ikely duration of the
l[itigation; (2) the reaction of the class to the settlenment; (3)
the stage of the proceedings and the anount of discovery
conpleted; (4) the risks of establishing liability; (5) the risks
of establishing damages; (6) the risks of maintaining the class
action through the trial; (7) the ability of the defendants to
w thstand a greater judgnent; (8) the range of reasonabl eness of
the settlenment fund in |ight of the best possible recovery; (9)
t he range of reasonabl eness of the settlenent fund to a possible
recovery in light of all the attendant risks of litigation. 1d.
at 157.

Applying these factors, the Court is satisfied that the

Settlenent is fair, reasonable and adequate to the class nenbers.

1. The Ri sks of Establishing Liability and Danages

The risks of establishing liability and the risk of
establishing damages will be di scussed first because these two

factors require close attention here. The Court concl udes that
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there is a risk of establishing liability in this case, due to
the uncertainty of the law on the constitutionality of blanket
strip-search policies such as the one used by the CGty. Even if
l[tability is established, the Court concludes that there is a

ri sk of establishing damages. The Court further concl udes that,
because of the increased risk for the nenbers of Subclass I, the
creation of the subclasses and corresponding difference in
settlenment anounts is fair, reasonabl e and adequat e under these

factors.

a. The Constitutionality of the Defendant’s
Strip-Search Policy

The status of the case | aw surrounding the
constitutionality of the use of blanket strip-search policies in
the prison context has become increasingly uncertain. Courts in
several circuits have held that, under Bell, the constitution
requires strip and visual body cavity searches to be justified by
at | east a reasonable suspicion that the individual arrestee is
conceal i ng contraband or weapons.® These courts have held that it
is unconstitutional for a prison to have bl anket policies that
circunvent a mnimal-threshold of reasonabl e suspicion for
arrestees charged with m sdeneanors and ot her mnor crines.

The Court of Appeals for the Eleventh Crcuit’s recent

8See supra at n. 2.
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decision in Powell rejecting this reading of Bell has created a

split inthe circuits on this issue. See Powell, 541 F.3d at

1314. The Court of Appeals for the Ninth Crcuit has al so
decided to reconsider its line of cases on the issue and re-hear

a strip-search case en banc. See Bull v. Gty and County of San

Franci sco, 539 F.3d 1193 (9th Cr. 2008), rehearing en banc

granted, 558 F.3d 887 (9th Cr. 2009).

The Court of Appeals for the Third Circuit has yet to
decide this issue. The District Court of New Jersey, however,
recently certified the following question to the Court of Appeals
for interlocutory appeal: “Whether a blanket policy of strip
searching all inmates upon admission to a county correctional
facility is violative of the inmates' constitutional rights?”

See Florence v. Bd. of Chosen Freeholders of County of

Burlington, 2009 WL 1971328 at *3 (D.N.J. June 30, 2009).

The | aw concerning the constitutionality of the
def endant’ s bl anket strip-search policy has therefore becone
i ncreasingly uncertain. Although this issue may have appeared to
be nore settled at the outset of litigation, the recent decision
in Powell, the decision of the Court of Appeals for the Ninth
Circuit to reconsider its precedent en banc, and the Court of
Appeals for the Third Grcuit’s forthcom ng consideration of the
i ssue conme together to make the state of the | aw nore uncertain

t oday.
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Even if the plaintiffs were able to establish the
Cty s liability, the amunt of damages owed to the class nenbers
woul d present a challenge to the plaintiffs. Calculating the
value of the plaintiffs’ clains will depend upon a nunber of
vari abl es, including the circunstances and severity of the search
and the effect of the search on the class nenbers. A

consi deration of damages al so wei ghs towards settl enent.

b. The Increased Risks of Liability for
the Menbers of Subcl ass |

The Court nust al so deci de whether the disparity in
recovery anmounts between the subclasses is fair, reasonable and
adequate. The Court concludes that the Iimted recovery to
menbers of Subclass Il is fair, reasonabl e and adequat e when
considering the increased risk to the nmenbers of Subclass Il in
establishing liability.

Courts in at least two circuits have stated that a
violent or drug-related charge al one creates a reasonabl e
suspicion that would allow prison authorities to strip-search
pretrial detainees |like those placed in Subclass Il. See
Masters, 872 F.2d at 1255 (“It is objectively reasonable to
conduct a strip search of one charged with a crinme of violence
before that person cones into contact with other inmates”); Mary
Beth G, 723 F.2d at 1272 (distinguishing the constitutionality

of strip-searches where there is no reasonabl e suspicion for
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pretrial detainees held on “inherently dangerous” crines fromthe
unconstitutionality of strip searches of “mnor offenders”).

Under this view, even if a court were to find that a bl anket
strip-search policy was unconstitutional as applied to the
menbers of Subclass I, it could still find that the policy was
constitutional as applied to individuals charged with viol ence,
drug or weapons-related crinmes. These nenbers of Subclass I
therefore, have nore of a risk in establishing liability than the
menbers of Subclass |I.

Class definitions in simlar strip-search class actions
of ten exclude individuals with violence, drug or weapons-rel at ed
charges.® In this case, these subclass nenbers will still receive
sone relief, which is a nore generous result than simlarly-
situated individuals in other cases have received. This fact,
coupled with the greater risk in establishing liability, makes
the settlenent for these menbers of Subclass Il under the fourth
and fifth Grsh factors fair, adequate and reasonabl e.

There is simlar support for the inclusion of
individuals with preexisting felony or violence, drug or weapons-
rel ated m sdemeanor convictions in Subclass Il. At |east one

court has explicitly held that reasonabl e suspicion exists to

°See, e.qg., Bull, 539 F.3d at 1195; MBean, 228 F.R D. at
490; Tardiff v. Knox County, 365 F.3d at 5 (1st G r. 2004),
affirmng Nilsen v. York County, 219 F.R D. 19, 19-20 (D. M.
2003) and Tardiff v. Knox County, 218 F.R D. 332, 336 (D. M.
2004); Sutton, 2007 W. 119892 (WD. Ky. Jan. 11, 2007).
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strip-search all tenporary detainees with prior records of felony
or violence, drug or weapons m sdeneanor-m sdeneanor convi ctions.

See Smth v. Mintgonery County, M., 643 F. Supp. 435, 439 (D. M.

1989) (“Reasonabl e suspicion also exists to strip search al
tenporary detainees with prior records of convictions or

unresol ved arrests for felony offenses, or for m sdeneanors

i nvol vi ng weapons or contraband”). Oher courts have held that a
detainee's prior record is at |least relevant in determning

whet her or not reasonabl e suspicion exists.!® For simlar reasons
to those charged with viol ence, drug or weapons-rel ated crines,

t hen, individual class nmenbers who are included within this
category al so stand an increased risk of not establishing

l[tability than the nmenbers of Subclass |

2. The Conpl exity, Expense, and Likely Duration
of the Litigation

The first Grsh factor, the conplexity, duration, and

expense of the litigation, weighs towards settlenment in this

See G les, 746 F.2d at 617 (“Reasonabl e suspicion may be
based on such factors as the nature of the offense, the
arrestee' s appearance and conduct, and the prior arrest record”);
Boyd, 613 F. Supp. at 1525 (finding that reasonabl e suspicion
“coul d be based on the nature of the offense, the detainee's
crimnal history, the deneanor of the individual, and the results
of any other search ... which the defendants may choose to
conduct”); N nneman, 612 F. Supp. at 1071; Hunter, 672 F.2d at 671
(noting that the strip-searched parties had never been convicted
of a drug offense).
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case. At trial, the plaintiffs would face the task of proving

the unconstitutionality of the defendant’s policy, which would be
conpl ex, expensive and, as discussed in nore detail above, risky.
These facts make settlenent the best option under the first Grsh

factor.

3. The Reaction of the dass to the Settl enent

The second factor, reaction of the class, also favors
approval of the settlenent. Qut of over 37,000 potential class
menbers, only three have formally objected. A |ow nunber of
obj ectors conpared to the nunber of potential class nenbers
creates a strong presunption in favor of approving the

settl enent. See In re Cendant Corp. Litigation, 264 F.3d 201,

234-35 (3d CGr. 2001). Moreover, only five class nenbers chose
to opt out of the class. The fact that so few potential class
menbers objected to or opted out of the settlenment supports a

finding of general acceptance of the settlenment in the class.

4. The Stage of the Proceedi ngs and t he Anpunt
of Discovery Conpleted

The third factor, the stage of the proceeding and the
anount of discovery, simlarly weighs towards acceptance of the
settlement. Post-discovery settlenents are nore likely to

reflect the true value of the claim Bell Atlantic Corp. V.

Bolger, 2 F.3d 1304 (3d Cir. 1993). Discovery has been extensive
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here, wth numerous depositions taken and hundreds of docunents
reviewed by the parties. The discovery and other investigations
that the parties have undertaken render them sufficiently
informed to make a determ nation about the fairness of a

settl enent.

5. The Ri sks of Maintaining the C ass Action
Through Trial and the Ability of the
Def endants to Wthstand a G eater Judgnent

The sixth and seventh G rsh factors, the risk of
mai ntai ning the class action through trial and the ability of the
defendants to withstand a greater judgnent, are neutral issues in
this particul ar case.

Al though there are no factors to indicate a |ikelihood
that this class could not have been maintained through trial,
there is always sone risk of decertification in any class action.
The risk of decertification is therefore present here, but it is
no nore substantial than the risk present in any class action.

Simlarly, the defendants in this case, a major city,
shoul d under normal circunstances be able to withstand a greater
judgnment. Taking into consideration the current financi al
situation of the Cty, however, the plaintiffs do have cause to
be genui nely concerned about the ability of the defendant to

allocate its resources to a greater judgment.
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6. The Reasonabl eness of the Settlenment in Light
of the Best Possible Recovery and the
Attendant Risks of Litigation

Finally, the eighth and ninth factors, the
reasonabl eness of the settlenent in light of the best possible
recovery and the attendant risks of litigation, support approval
of the settlenent. The reasonabl eness of a proposed settl enment
depends in part upon a conparison of the present value of the
damages the plaintiffs would recover if successful, discounted by

the risks of not prevailing. In re General Mtors, 55 F. 3d at

806.

Considering the risks of litigation and the uncertainty
of the lawin this area, the disparity between the settl enent
anount and a possibly greater recovery anount is reasonabl e.

Mor eover, the approxi mately $1400 granted to the nenbers of
Subclass | is commensurate with the anmounts received by class
nmenbers in settlenents of simlar actions. The approxi mately
$100 granted to the nenbers of Subclass Il is also fair given
that individuals neeting the definition of Subclass Il are often

conpletely excluded fromrecovery in strip-search cases. Because

1See Hicks v. The County of Canden, 05-cv-1857 (D.N. J. June
9, 2008) (awarding an estimted $1,025 per clainmant); MBean v.
City of New York, 233 F.R D. 377, 388 (S.D.N. Y. 2006) (awarding
ei ther $750 or $1000 per claimant, dependi ng upon the nunber of
times the prisoner was searched); Kahler v. County of Renssel aer,
No. 03-cv-1324 (N.D.N. Y. 2004) (awarding $1, 000 per clai mant)
Doan v. Watson, 2002 W. 1730917 (S.D. Ind. Dec. 4, 2002)
(awar di ng $1, 000 per clai mant).
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of the risk that the class nenbers m ght not recover at all and
because the ampunts received are commensurate with, and even
exceed, the anmounts awarded in simlar class actions, these |ast
two factors weigh towards granting the settlenment.

After applying the Grsh factors, the Court concl udes
that the settlenment is fair, reasonabl e and adequate under Rule
23(e). Al but tw of the Grsh factors weigh in favor of
approving the settlenent. Those other two factors are neutral.
For these reasons, the Court approves the Settlenent under Rule

23(e).

D. The Attorneys’ Fee Petition

Cl ass counsel in a class action who recovers a conmon
fund for the benefit of persons other than hinself or his client
is entitled to a fair and reasonabl e award of attorneys’ fees

fromthe fund as a whol e. Boeing Co. v. Van Genert, 444 U. S.

472, 478 (1980). dass counsel calculate their fee award using
t he percentage-of-recovery nmethod, which is the nmethod favored in

common fund cases. See In re General Mtors, 148 F.3d at 333.

They al so use the alternative nmethod of fee cal culation, the
| odestar nethod, as a cross-check in order to ensure that the fee

anount i s reasonable. See, e.q., In re Insurance Brokerage

Antitrust Litigation, 2009 W. 2855855 at *31.
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As a result of these cal cul ations, class counsel seek
an award of attorney’s fees of 30%of the $5.9 nmillion settlenent
fund, which anmounts to $1, 770,000. d ass counsel also seek a
rei nmbursenent of out-of-pocket expenses of $70,094.24. They al so
request that the Court award an additional $100,000.00 to the
clains admnistrator. Finally, class counsel request an award to
the class representatives of $15, 000 each.

The Court finds that all of these requests are

reasonabl e and grants class counsel s’ notion.

1. The Reasonabl eness of the Fees

Wen the percentage-of-recovery nethod is used to
determ ne attorneys’ fees in a common fund case, the Court of
Appeals for the Third Grcuit requires the district courts to
consi der seven factors for determ ning the reasonabl eness of the

fee. Gunter v. R dgewood Energy Corp., 223 F.3d 190 (3d G r

2000). These are: (1) the size of the fund created and the
nunber of persons benefitted; (2) the presence or absence of
substanti al objections by nenbers of the class to the settl enent
terms and/or fees requested by counsel; (3) the skill and
efficiency of the attorneys involved; (4) the conplexity and
duration of the litigation; (5) the risk of nonpaynent; (6) the
anount of tinme devoted to the case by plaintiffs' counsel; and

(7) the awards in simlar cases. Qunter, 223 F.3d at 195 n.1

37



Al factors weigh in favor of approving the attorneys’ fee
petition in this case.

The first Qunter factor, the size of the fund created
and nunber of persons benefitted, favors the fee anobunt, as class
counsel were able to obtain a sizable result, $5.9 mllion, for a
potential class of 37,000 individuals.

The second factor, the nunmber of substanti al
obj ections, also weighs in class counsels’ favor. Only three
obj ections have been entered to the settlenment generally and just
one to the proposed attorney’s fees and costs.

The third factor, the skill and efficiency of the
attorneys invol ved, supports approval of the attorneys’ fee
request. C ass counsel are highly skilled in this area and have
conducted at |east twenty other strip-search class actions. The
subm ssions made in this case were thorough and of high quality.
Finally, class counsel worked effectively and efficiently to
bring this action to settlenent. The skill and efficiency
brought to this action by class counsel support the fee request.

The fourth and fifth factors, the conplexity and
duration of the litigation and the risk of nonpaynent, also
support approval of class counsels’ fee request. As discussed
above, this case involves a conplicated i ssue of constitutional
| aw, the outcone of which has becone increasingly uncertain over

the tinme of this litigation. Cass counsels’ work was perforned
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on a contingent basis, and they have not been rei nbursed. @G ven
the four years spent on this litigation, the fee requested is
reasonable for the tinme, effort and risk invol ved.

The sixth factor, the anount of tinme devoted by
counsel, supports the fee anmount. C ass counsel docunents
2,857.65 hours of contingent work on this litigation, justifying
t he amount requested in their petition. This determnation is
confirmed by the reasonabl e outcone of the | odestar cross-check,
as di scussed bel ow.

The seventh Qunter factor, the awards granted in
simlar cases, also supports the fee amobunt. The percentage of
30% requested by class counsel is within the range the
percentages granted in simlar cases and class action settlenents
generally. A study referenced by another court in this district
anal yzed 289 class action settlenents ranging fromunder $1
mllion to $50 million and determ ned that the average attorneys’
fees percentage to be 31.71% and the nedian to be one-third. In

re Rite Aid Corp. Securities Litigation, 146 F. Supp.2d 706, 735

(E.D.Pa. 2001) (affirmng a fee anount of 25%. Furthernore, a
30% fee percentage is commensurate with other strip-search class

actions conducted by class counsel . '?

2See Suggs v. Cunberl and County, 1:06-CV-00087 (D.N.J.)
(approving a 30% fee percentage); Boiselle v. Mercer County,
3:06-CV-2065 (D.N.J.) (sane); dark v. County of Salem O07-CV-
2259 (D.N.J.) (sane); H cks v. County of Canden, 1:05-CV-1854
(D.N.J.) (approving a 27.5% fee percentage).
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Under the Qunter factors, then, an attorneys’ fee award
of 30% of the fund is reasonable.

The | odestar cross-check analysis further supports the
reasonabl eness of the attorney’s fees. Under the | odestar
met hod, the court cal culates the proper fee by multiplying the
nunber of hours spent on the litigation by an appropriate hourly

rate. See In re CGeneral Mtors, 55 F. 3d at 819 n.37. Although

the resulting multiplier need not fall within any pre-defined
range, the Court of Appeals for the Third Crcuit has noted that
mul ti ples ranging fromone to four are frequently awarded in
comon fund cases when the | odestar nethod is applied. See In re
Prudential, 148 F.3d at 341.

In this case, class counsels’ requested fee produces a
mul tiplier of 2.3 using the historic rate cal cul ati on, a nmethod
by whi ch hours expended by each attorney are grouped into
historical tinme periods and nultiplied by the attorney’s hourly
rate for that tine period.® A nultiple of 2.3 reached under the
historic rate calculation is safely within the reasonable
mul ti plier range and confirns the reasonabl eness of cl ass

counsel s’ fee request.

BCourts al so use the “current |odestar method,” by which
the total hours expended by each attorney are multiplied by that
attorney's hourly rate at the conclusion of the case. See, e.q.,
M ssouri v. Jenkins, 491 U S. 274, 283-84 (1980); New York State
Ass'n for Retarded Children, Inc. v. Carey, 711 F.2d 1136, 1153
(2d Cir. 1983). ddass counsel reports that under this nethod
“the | odestar anmount woul d be higher but the nultiplier would be
lower.” Pl.’s Joint Mdt. for Fees and Expenses at 20 n. 9.
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2. Rei nbur senent of Qut - of - Pocket Expenses

Cl ass counsel have requested additional reinbursenent
in the amount of $70,094.24 for their out-of-pocket expenses for
t he managenent of the common fund for the benefit of the class
menbers.

Cl ass counsel provided a breakdown for each firm or
| awyer that separates the out-of-pocket expenses into broad
categories. The categories include anounts spent for postage,
mai | and courier services; photocopying; telephone and facsimle;
filing and litigation fees; neals, hotels, and transportation;
publications; research; and assessnents. The totals for each
category are reasonabl e expenses for a large, conplex, multi-year
[itigation.

Finally, class counsel has requested that the Court
grant an additional $100,000.00 to the adm nistrator for extra
class admnistration costs. This request is reasonable and is
gr ant ed.

The Court therefore approves class counsels’ request
for an award of out-of-pocket expenses in the anount of
$70, 094. 24 and the award of an additional $100,000.00 to the

cl ains adm ni strator.
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3. Awards to the Class Representatives

Cl ass counsel requests a special award of $15,000 for
each class representative. Qher strip-search settlenents
provide simlar awards to class representatives.

These awards, though high, are justified by the benefit
provided to the absent class nenbers. The class representatives
have accepted the public exposure of the fact that they have been
pl aced into custody and charged with a crime. They do so for the
benefit of the class, and the Court finds that these awards are

reasonabl e conpensation for the sacrifice of their anonymty.

V. Concl usi on

For the reasons herein stated, the Court grants the
plaintiffs’ and defendant’s Mtion for Final Approval of
Settlenment and Class Certification. The Court hereby certifies
the class and approves the settlenent in this class action as
described in that notion.

The Court also grants class counsels’ Joint Mtion for
Fees and Expenses.

An appropriate Order shall issue separately.

YSee Hicks v. Gty of Canden, No. 05-CV-1857 (awarding
$15,000 to two class representatives); Suggs v. Cunberl and
County, 1:06-CV-00087 (D.N.J.) (sane); Boiselle v. Mercer County,
3:06-CV-2065 (D.N. J.) (awardi ng $20,000 to one cl ass
representative); MBean v. Gty of New York, 233 F.R D. 377, 391-
92 (S.D.N. Y. 2006) (awarding between $25,000 and $35,000 to cl ass
representatives).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NAKI SHA BOONE, et al . ) Cl VIL ACTI ON
. :
Cl TY OF PH LADELPH A E NO. 05-1851

ORDER GRANTI NG FI NAL APPROVAL
OF CLASS ACTI ON SETTLEMENT AND JUDGVENT

This case com ng on for hearing before The Honorabl e
Mary A. McLaughlin, U S.D.J. on Septenber 29, 2009, pursuant
to this Court’s Order of March 6, 2009, in order for this
Court to conduct a final fairness hearing to determ ne whether
t he proposed Settl enent Agreenent between the Parties is fair,
reasonabl e and adequate, and to address Cl ass Counsel’s
application for an award of attorney’'s fees and costs; and the
Settlement C ass Menbers being represented by O ass Counsel
and Defendant being represented by its attorney; AND THE COURT
havi ng read and consi dered the Settl ement Agreenent, the
Notice Plan, and Menorandum of Law submitted by C ass Counsel,
havi ng recei ved evidence at the hearing, having heard
argunents from C ass Counsel and the Defendant, and havi ng
consi dered the subm ssions by O ass Menbers, now nakes the

fol | ow ng:

FI NDI NGS OF FACT
1. This action was commenced on April 21, 2005, as a

cl ass acti on.



2. After several years of intensive litigation
i ncl udi ng extensive discovery and notion practice, and as a
result of intensive, armis | ength negotiations between C ass
Counsel and Defendant, including settlenment conferences before
Magi strate Judge Elizabeth T. Hey and fornmer Magi strate Judge
James K. Melinson, the Parties have reached accord with
respect to a Settlenent that provides substantial benefits to
Settlenment Cl ass Menbers, in return for a rel ease and
dism ssal of the clains at issue in this case against the
Def endant (“Settlenment Agreement”). The resulting Settl enent
Agreenment was prelimnarily approved by the Court on March 6,
20009.

3. As part of the Oder Ganting Prelimnary
Approval , this Court approved a proposed Notice Plan and C ass
Notice, which provided Settlenent C ass Menbers notice of the
proposed Settlenment. The Notice Plan provided an opportunity
for Cass Menbers to file objections to the Settlenent, and an
opportunity to opt-out of the Settlenent.

4. As of the deadline for the filing of objections,
three objections were filed. Gven the size of this
Settlenment, and the Notice Plan described above, this Court
finds that the conparatively |ow nunber of objections is
i ndi cative of the fairness, reasonabl eness and adequacy of the
Settlement with the Defendant.

5. The settling Parties have filed with the Court an

affidavit from RSM Mcd adrey, Inc. declaring that the mailing
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of the Court-approved notice, consistent with the Notice Pl an,
has been conpl et ed.

6. The Court finds that the published notice, nuailed
notice and Internet posting constitute the best practicable
noti ce of the Fairness Hearing, proposed Settlenent, Cd ass
Counsel’s application for fees and expenses, and other natters
set forth in the Class Notice and Short Form Notice; and that
such notice constituted valid, due and sufficient notice to
all menbers of the Settlenent Cass, and conplied fully with
the requirenents of Rule 23 of the Federal Rules of Cvil
Procedure, the Constitution of the United States, the |aws of
Pennsyl vani a and any ot her applicable | aw

7. Any persons who wi shed to be excluded fromthis
action were provided an opportunity to “opt-out” pursuant to
the Notice. Al persons who have validly excluded thensel ves
fromthe action have no rights under the Settl enment Agreenent
and shall not be bound by the Settl enent Agreenent or the
final judgnment herein and the nanes of those persons are set
forth in Exhibit A hereto.

8. Settlenment C ass Menbers are bound by the
Settlenment, Settlenent Agreenent, Rel ease contained within
the Settlenment Agreenent, and the Final Oder and Judgnent.
Settlenment C ass Menbers do not have a further opportunity to
opt-out of this Action.

9. Any C ass Menber who did not tinely file and serve

an objection in witing to the Settl enment Agreenent, to the
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entry of Final Order and Judgnent, or to C ass Counsel’s
application for fees, costs, and expenses, in accordance wth
the procedure set forth in the Cass Notice and mandated in
the Oder Ganting Prelimnary Approval of Settlenent, is
deened to have wai ved any such objection by appeal,

coll ateral attack, or otherw se.

10. On the basis of all of the issues in this
litigation, and the provisions of the Settl enent Agreenent,
the Court is of the opinion that the Settlenent is a fair,
reasonabl e and adequat e conpron se of the clains against the
Def endant in this case, pursuant to Rule 23 of the Federa
Rul es of G vil Procedure. There are a nunber of factors
whi ch the Court has considered in affirmng this Settlenent,

I ncl udi ng:

a. The liability issues in this case have been
vi gorously cont est ed.

b. This Settlenment has the benefit of providing
relief to Cass Menbers now, without further
[itigation, under circunstances where the liability
i ssues are still vigorously contested anong the Parties
tothis litigation. This Settlenent provides O ass
Menbers with a substantial nonetary benefit.

C. This Settlenent is clearly a product of hard-
fought litigation between the Parties, and not a result
of any collusion on the part of O ass Counsel or

Counsel for the Defendant.
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11. dass Counsel submtted to the Court and served on
the Defendant their application for reasonable attorneys’
fees, costs, and expenses consistent with the terns of the
Settlement Agreenent. This Court has considered C ass
Counsel s request and hereby grants the request.

12. The clainms procedure established under the
Settlenment Agreenent is fair, a sinplified process, and
wor kable. In any event, the Court will retain jurisdiction

to work out any unantici pated probl ens.

NOW THEREFORE, ON THE BASI S OF THE FOREGO NG FI NDI NGS
OF FACT, THE COURT HEREBY MAKES THE FOLLOW NG CONCLUSI ONS OF
LAW

13. This Court has jurisdiction over the Parties and
the subject matter of this proceeding.

14. Pursuant to Rule 23 of the Federal Rules of G vil
Procedure, the following Settlenment Class is certified for
pur poses of final settlenent:

Settlenment ( ass:

Al persons who were placed into the
custody of the Philadelphia Prison
System after bei ng char ged W th
m sdeneanors; sunmary offenses; traffic
infractions, civil commtnents, or other
m nor crinmes; or bench warrants and/or
pr obati on vi ol ati ons wher e t he
underlying charge was a m sdeneanor
summary offense or other mnor crine;
and who were strip searched in the
absence of reasonable suspicion upon
their entry into the Phil adel phia Prison
System pursuant to the policy, custom

a7



and practice of the Philadel phia Prison
System and the City of Phil adel phia. The
cl ass period comences on April 21, 2003
and extends to, and includes, Cctober 9,
2007.

Subcl ass | :

All persons in the Settlenent d ass,

EXCEPT for persons who (1) were charged
with certain violence, drug and/or

weapons  (hereinafter “VDW ) rel ated
m sdenmeanor charges at the tinme of their

adm ssion, or (2) were charged wth
bench warrants and/ or probati on
vi ol ations where the underlying charge
was a VDW m sdeneanor charge, or (3) had
convictions for felonies and/or VDW
m sdenmeanor charges predating the date
of their adm ssion.

Subcl ass 11

Al persons in the Settlenent C ass who
were (1) charged with VDW m sdeneanor
charges at the tine of their adm ssion

or (2) were charged with bench warrants
and/ or probation violations where the
underlying charge was a VDW m sdeneanor
charge, or (3) had convictions for
fel oni es and/ or VDW m sdeneanor charges
predating the date of their adm ssion.

15. The Court finds that, for the purpose of this
Settlenment, the requirenents of Rule 23 of the Federal Rules
of Givil Procedure are satisfied, and that a class action is
an appropriate nmethod for resolving the disputes in this
litigation. Al the prerequisites for class certification
under Rule 23 are present. The C ass Menbers are
ascertai nabl e and too nunmerous to be joined. Questions of
| aw and fact common to all C ass Menbers predom nate over

i ndi vi dual issues and should be determ ned in one proceeding
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with respect to all Cdass Menbers. The O ass
Representatives’ clains are typical of those of the C ass.
The O ass action nechanismis superior to alternative neans
for adjudicating and resolving this action.

16. The Settlenent C ass Representatives, Nakisha
Boone and CGeorge Byrd, are entitled to and are hereby
awar ded a paynent of $15,000 each, in recognition of the
efforts they undertook in connection with this lawsuit. All
Cl ass Menbers who have nmade clains on the settlenent are
entitled to receive their pro rata share of the Settl enent
fund, as menbers of Subclass | not to exceed $3, 000 or
Subclass Il not to exceed $100, after adm nistrative
expenses, attorneys’ fees and expenses, and incentive awards
are deducted fromthe fund.

17. dass Counsel are qualified, experienced, and
have aggressively litigated this case, thereby denonstrating
their adequacy as counsel for the Settlenent O ass. Daniel
C. Levin, Esquire of Levin, Fishbein, Sedran & Bernman,

Phi | adel phia, PA; Charles J. LaDuca, Esquire and Al exandra
Warren, Esquire of Cuneo G | bert & LaDuca, LLP, Washi ngton
DC, El mer Robert Keach, 111, Esquire of the Law O fices of
El mer Robert Keach, 11, Ansterdam New York; and Gary E
Mason, Esquire and N cholas A. Mgliaccio, Esquire of the
Mason Law Firm LLP are hereby appointed as counsel for the

Settl enent C ass.
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18. The Court grants final approval of the
Settl enment Agreenent, as being fair, reasonable and
adequate, pursuant to Rule 23 of the Federal Rules of Cvil
Procedure. The Courts finds that the request for attorneys’

fees i s reasonabl e.

NOW THEREFORE, ON THE BASI S OF THE FOREGO NG
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW I T | S HEREBY
ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

1. The Motion for Final Approval of the Proposed

Settlement is GRANTED.

2. The Settlenent O ass Representatives, Nakisha
Boone and CGeorge Byrd, are entitled to and are hereby
awar ded a paynent of $15, 000 each in recognition of the
efforts they undertook in connection with this lawsuit. All
Cl ass Menbers who have nmade clains on the Settlenent are
entitled to receive their pro rata share of the Settl enent
Fund, as nenbers of Subclass | (not to exceed $3, 000) or
Subclass Il (not to exceed $100), after adm nistrative
expenses, attorneys’ fees and expenses, and incentive awards
are deducted fromthe fund.

3. The O ass Counsels’ petition for attorneys’
fees and expenses is granted. C ass Counsel is awarded

fees of $1,770,000.00 and costs of $70,094.24
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4. RSM Mcd adrey is awarded an additi onal
$100, 000 for adm nistering the Settlenent.

5. This Action and all clainms against the settling
Def endant are hereby dism ssed with prejudice, but the Court
shal|l retain exclusive and continuing jurisdiction of the
Action, all Parties, and Settlenment C ass Menbers, to
interpret and enforce the terns, conditions and obligations
of this Settlenment Agreenent.

6. Al Cass Menbers who have not tinely filed an
opt-out request are barred and enjoi ned from conmenci ng
and/ or prosecuting any claimor action against the
Def endant. Any C ass Menber who has not tinely filed a
request to exclude thensel ves shall be enjoined from

initiating and/ or proceeding as a class action in any forum

T 1S SO ORDERED

Dat ed: Novenber 3, 2009 BY THE COURT:

[s/Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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EXHBIT A

Cl ass Menbers Who Have Requested
Exclusion From This Settl enent

Reverend Daceia C. Frazier
P. O. Box 48145
Phi | adel phi a, PA 19144

Mar vi n Johnson
PP# 62152
No Address

Genn Galie
551 Ki ng Road
Royersford, PA 19468

Mar k Par ker

ET# 4454

660 State Route #11
Hunl ock Creek, PA 18621

Donal d St ewart

GA- 7744, SC
G aterford, PA 19426
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