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FACTS

Def endant Joseph Yokshan (“Defendant”) is charged with
one count of knowi ngly and intentionally possessing with intent
to distribute a mxture and substance contai ning a detectable
amount of oxycodone, in violation of 21 U S.C. 88 841(a)(1),

(b) (1) (0.

Begi nning in 2004, the Bensal em Townshi p Police
Departnent Special Investigations Unit (“SIU ) obtained
informati on from various sources that the Defendant was engaged
in the distribution of narcotics, specifically Percocet and
Oxycontin pills. (Def.’s Mot. to Suppress Evid. Ex. C, doc. no.

13.)2 In February 2007, Oficer Schwartz of the SIU spoke with

! Thi s Menorandum contains the Court’s findings of fact

and concl usions of |aw.
2 Menbers of the SIU received substantive information
from separate sources that inplicated the Defendant’s invol venent
in narcotics activity. In April 2004, two confidential
informants alerted nmenbers of the SIU to the Defendant’s selling



Confidential Informant 07-06 (“C. 1. 07-06") who stated that the
Def endant sol d Percocet pills (anong other drugs) and that C. |
07-06 purchased drugs at the Defendant’s residence, |ocated at
2472 Greenland Court, Bensalem PA 19020 (the “Residence”), nore
than twenty times the previous year. 1d.

On Decenber 4, 2007, nenbers of the SIU conducted a
controlled buy of Oxycontin pills froman individual known to the
SIU (“Person 1"), after which SIU officers foll owed Person 1 to
t he Defendant’s Residence and observed Person 1 enter the
Resi dence and | eave approximately 3 minutes later. 1d. Person 1
was arrested on narcotics charges and upon questioning inforned
the SIU that the Defendant sold | arge quantities of Percocet
pills; that Person 1 purchased Percocet pills fromthe Defendant
on nunerous occasions in the preceding six nonths; that the
Def endant drove to New York to purchase his supply of pills; and
that the Defendant drove a tan Nissan Altima with Dare License

Plates. (Id.; 1d. at Ex. A Aff. § 6).

various narcotics, including Percocet pills. (l1d.) 1In Cctober
2006, a separate confidential source informed SIU officers that
t he Def endant sold Percocet pills and that the Defendant drove a
gol d Maxi ma bearing a Pennsylvania DARE |icense plate (l1d.) 1In
May 2007, an anonynous source told the SIU that he purchased
drugs fromthe Defendant and that the Defendant drove a Ni ssan
Altima. (l1d.) On Decenber 3, 2007, a confidential source told
Oficer Schwartz of the SIU that he had purchased drugs fromthe
Def endant over 100 times in the previous year and that the

Def endant drove a “chanpagne colored Nissan with Dare License
plates.” (Ld.)



On Decenber 20, 2007, at the request of the SIU, Person
1 engaged in a controlled buy of four Percocet pills in exchange
for $40.00 pre-recorded buy noney fromthe Defendant at the
Resi dence (the “Controlled Buy”). (ld. at Ex. A Aff. § 7; 1d.
at Ex. C.) The Controlled Buy consisted of SIU Oficers issuing
pre-recorded buy noney to Person 1 and following him wthout
Person 1's know edge, to the Defendant’s Residence. (Mt. to
Suppress H'g Tr. 22:22-23:25, Sept. 3, 2009.) The Defendant was
observed exiting the Residence and directly entering Person 1's
vehicle, after which Person 1's vehicle drove around the
Resi dence for approxinmately 30 seconds, at which tine the
Def endant was observed exiting the Vehicle and returning to his
Resi dence. (1d.)

In June 2008, Oficer Schwartz spoke to a person known
to SIU (“Person 2") who stated that Person 2 purchased Percocet
pills in bulk fromthe Defendant between 60-70 tines in the
previous year. (Def.’s Mdt. to Suppress Evid. Ex. C) Person 2
further stated that the Defendant drove to New York City in a
“chanpagne col ored Nissan Altima or Maxi ma” and that the
Def endant drove to New York City “at |east once a week” in order

to purchase his narcotics supply. (ld.)® SIU Oficer Schwartz

3 Subsequent to Person 2 providing this information, the

SI U becane aware that Person 2 told several individuals that he
was arrested and had supplied | aw enforcenent with information
about his narcotics source, but that he had no i ntention of
assisting |l aw enforcenent and was going to “‘string’ the police
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verified through surveillance that the Defendant drove a N ssan
Al tima bearing Pennsyl vania DARE |icense pl ate DA6A70 (the
“Vehicle”), and confirmed through the records of the Bureau of
Mot or Vehicles that |icense plate DAGA70 is registered to the
Def endant.* (1d.)

On August 11, 2008, Confidential Source 08-36 (“C.I
08-36") advised the SIU that he bought Percocet and Oxycontin
pills fromthe Defendant over 100 tines in the previous eight
years and that C 1. 08-36 | ast observed the Defendant with
narcotics in June 2008. (ld.) The sane day, C 1. 08-36 inforned
the SIU that the Defendant responded to a request by C. 1. 08-36
to purchase Percocet pills by stating that he was on his way to
“re-up” his supply and would contact C. 1. 08-36 upon his return.
(Ld.)

On August 18, 2008, Special Agent Jeffrey Lauriha of
the Drug Enforcenment Agency (“DEA’) applied for a warrant
authorizing the installation of a 3 obal Positioning System

(“GPS") device on the Vehicle for the purpose of investigating

along with their investigation.” [d. Person 2 was confronted by
SIU Oficer Schwartz regardi ng these statenents, and Person 2
subsequent |y assisted nenbers of the SIUwth an attenpt to
execute a controlled buy fromthe Defendant which was never
consummat ed. 1d.

4 The regi stered address of the Vehicle matched the

Def endant’ s known address, 2472 Greenl and Court, Bensalem PA
19020.
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Def endant’ s invol venent in drug-related activities. (ld. at Ex.
A Aff. § 2.) The warrant was approved by the Honorabl e Ti not hy
R Rice and expired 45 days after its execution(the “Oigi nal
Warrant”). On August 21, 2008, Special Agent Richard El |l wanger
of the DEA installed the GPS device on the outside of the Vehicle
while it was parked in the driveway of the Defendant’s Resi dence.

| nformation provided by nonitoring the GPS device
reveal ed that the Defendant traveled to the Franklin MIIs Ml
i n Northeast Phil adel phia, which Person 2 identified as a
| ocation at which he purchased Percocet pills fromthe Defendant.
(Id. at Ex. B, Aff. § 12.) The Extension Warrant did not state
t he dates on which Person 2 had purchased Percocet pills fromthe
Def endant at the Franklin MIls Mall. Monitoring of the GPS
tracking device failed to reveal any trips by the Defendant to
New York City in the Vehicle. (l1d. at § 13.) On Septenber 30,
2008, the Honorabl e Linda K Caracappa approved a 45-day
extension of the Original Warrant (the “Extension Warrant,” and
together wwth the Original Warrant, the “Warrants”). Both the
Original Warrant and the Extension Warrant were acconpani ed by
affidavits setting forth the basis for probabl e cause
(collectively, the “Affidavits”).

On Novenber 11, 2008, |aw enforcenent agents were

alerted that the Vehicle was traveling to New York City based on



information fromthe GPS device.®> (ld. at Ex. C.) Approxinmtely
ten mnutes after arrival in New York City, the Vehicle departed
back toward Pennsyl vani a, making one brief stop at a rest stop on
the New Jersey Turnpike. (ld.) The SIU officers initiated a
traffic stop of the Vehicle upon its exit fromthe Pennsylvani a
Turnpike.® (1d.) The SIU officers observed the Defendant’s
nervousness in reaction to the stop. This apprehensi on was

mani fested by the Defendant: (1) having shaky hands; (2) dropping
his wallet when his identification was requested; (3) refusing to
make eye contact wwth SIU Oficer Schwartz; and (4) repeating the
questions posed by SIU Oficer Schwartz. (ld.) The Defendant
stated to the officers that he was returning froma 2-3 hour
visit with a relative in Cunberland, New Jersey. (ld.) The

Def endant specifically failed to nention traveling to New York
Cty. (lLd.) Upon the Defendant being infornmed that he was being
det ai ned on suspicion of a felony, the Defendant asked one of the

of ficers what he was “l ooking at” and the officer responded that

° The Governnent and the Defendant dispute whether the
area at which the Vehicle stopped in New York City (the
approximate vicinity of 158" Street and Ansterdam Avenue) was a
known | ocation for drug-related activities. (See id. at Ex. C
(stating that this location “is the sane area previous[ly]
menti oned where [the Defendant] picks up his controlled
substances for sale”).

6 The affidavit notes that the SIU officers observed that
the Vehicle had dark tinted wi ndows, but does not indicate that
this potential traffic violation was the basis for the stop.

(See id.)
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t he Def endant was | ooking at going to “jail for a long tine for
what was in his car.” (ld.) 1In response to this statenent, the
Def endant “nade a | arge sigh and exhaled.” (1d.)

The Def endant was transported to Bensal em Police
Headquarters, given his Mranda warnings, and interviewed by
police for approximately 30 to 45 mnutes at which tinme the
Def endant admtted in witing to possessing Percocet pills with
the intent to sell. After obtaining a search warrant, |aw
enforcement officers perfornmed a search of the Vehicle and
recovered, anong ot her contraband, 2,000 Percocet pills.’

The Defendant filed (1) a notion to suppress evidence
concerning the use of the GPS device based on an all egedly
defective warrant; and (2) a notion to suppress evidence and
statenents arising fromthe Defendant’s custodi al detention based

on a | ack of probable cause.

1. DEFENDANT' S MOTI ON TO SUPPRESS EVI DENCE BASED ON DEFECTI VE
WARRANTS

The Def endant nobves to suppress evidence recovered

pursuant to the Warrants authorizing installation of the GPS

! The Def endant al so consented to a search of the

residence |ocated at 3128 Friendship Street in Philadel phia,
which is the address that the Defendant departed fromon his trip
to New York City on Novenber 11, 2008. O ficers recovered 24
various pills and sonme marijuana snoking devices. Oficers also
obt ai ned consent to search the Defendant’s Residence, but did not
recover any narcotics. The results of these additional searches
are not germane to the Defendant’s notions.
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device on the Vehicle on the basis that the Affidavits in support
of the Warrants are defective.

The Warrant C ause of the Fourth Amendnent provides in
pertinent part that “no warrants shall issue, but upon probable
cause, supported by Gath or affirmation.” Const. anmend I|V.

Evi dence recovered pursuant to a warrant obtained in violation of
the Fourth Amendnment is subject to the exclusionary rule, unless
the actions of the government fall under one of the judicially

sanctioned exceptions to the rule. See United States v. Leon,

468 U. S. 897, 906 (1984) (noting that the exclusionary rule is a
judicially created safeguard of Fourth Amendnent rights, but is
not itself a personal constitutional renedy).

1. Msleading Affidavits In Support of the Warrant.

A. Fr anks Anal ysi s

A two-step nechani sm has been devel oped in order for a
def endant to overcone the general presunption of validity with
respect to affidavits in support of search warrants. Franks v.

Del aware, 438 U. S. 154, 171-72 (1978); United States v. Yusuf,

461 F.3d 374, 383 (3d Cr. 2006).

First, in order to be eligible for a hearing, the
defendant is required to establish a “substantial prelimnary
show ng” that the challenged affidavit contained a statenent that
was deliberately false or showed a reckless disregard for the

truth, and that such statenent was nmaterial to a finding of
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probabl e cause. Franks, 438 U S. at 171; Yusuf, 461 F.3d at 383.
In order to nake this prelimnary show ng, the defendant is
required to present an offer of proof contradicting the
affidavit, such as sworn affidavits or otherw se reliable wtness
statenents, and is precluded fromrelying on conclusory
statenents or a “nere desire to cross-examne.” Franks, 438 U S
171.

Second, if such a Franks hearing is necessary, the
def endant nust prove by a preponderance of the evidence: “(1)
that the affiant know ngly and deliberately, or with a reckl ess
disregard for the truth, nade false statenents or om ssions that
create a falsehood in applying for a warrant; and (2) that such
statenents or om ssions were material, or necessary, to the
probabl e cause determ nation.” Yusuf, 461 F.3d at 383, (citing

Sherwood v. Mulvill, 113 F.3d 396, 399 (3d Gr. 1997)).

Proving reckl ess disregard for the truth requires nore
than a nmere showi ng of “negligence or innocent m stake.” WIson

V. Russo, 212 F.3d 781, 787 (3d Cr. 2000) (quoting United States

v. Davis, 617 F.2d 677, 694 (D.C. Cir. 1979)). The Third
Circuit has established the standard for a finding of “reckless
di sregard for the truth” for both m sstatenments and om ssions as
fol |l ows:

In evaluating a claimthat an officer both

asserted and omtted facts with reckl ess

di sregard for the truth, we hold that: (1)
om ssions are nade with reckl ess disregard for
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the truth when an officer recklessly omts facts

t hat any reasonabl e person woul d know that a

j udge would want to know, and (2) assertions are

made with reckl ess disregard for the truth when

an officer has obvious reasons to doubt the

truth of what he or she is asserting.
Id. at 783. The defendant ultimately nust prove by a
preponder ance of the evidence that a hypothetical corrected
affidavit does not support a finding of probable cause, i.e.,
“that the deficiency in the affidavit was material to the
ori gi nal probable cause finding.” Yusuf, 461 F.3d at 383
(citing Wlson, 212 F.3d at 788). Two separate but interrel ated
tests are enployed in determ ning whether the all eged
deficiencies are material. 1d. at 383-84. A court is required
to excise an affirmatively false statement fromthe affidavit,
whereas with respect to an onission, the court “nust renove the
‘fal sehood created by an om ssion by supplying the omtted
information to the original affidavit.’”” 1d. at 384 (quoting
Sherwood, 113 F. 3d at 400).

The Defendant fails to establish the necessary
“substantial prelimnary showing” to warrant a Franks hearing
since the Defendant cannot denonstrate that the purported
om ssions are necessary to a finding of probable cause in |ight
of the plethora of avail able corroborating evidence. 1In short,
t he Def endant hi ghlights mnor and/or inconsequentia

di screpancies that are insufficient to overcone the presunption

of validity with respect to the Affidavits in support of the
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VWarrants.

B. Al | eged Omi ssions were not Material

The Defendant identifies six alleged om ssions which
render the affidavits invalid. Onmssion one, the Defendant
contends that the Affidavits omtted statenents by Person 1 and
Person 2 that the Defendant sold drugs in bul k, which the
Def endant argues shoul d have been included to question the
validity of the Controlled Buy involving only four pills.
(Def.’s Mot. to Suppress Evid. Y 10-11, 13-14.) The Affidavits
clearly convey that Person 1 and Person 2 stated to SIU officers
that the Defendant usually sold narcotics in bulk. (See id. at
Ex. A Aff. 1 6) (stating that the Defendant “usually sold pills
in bulk”); (lLd. at § 8) (stating that Person 2 “purchased
Percocet pills in bulk” fromthe Defendant).

Om ssion two, the Defendant’s claimthat the affidavit
i n support of the Extension Warrant failed to include the
results of the nonitoring of the GPS device pursuant to the
Oiginal Warrant is baseless. To the contrary, the affidavit in
support of the Extension Warrant unanbi guously reflected that
the nonitoring revealed trips to a |ocation where the Defendant
had engaged in drug transactions (the Franklin MIIs Ml in
Nort heast Phil adel phia) and explicitly stated that the GPS
device did not reveal any trips to New York by the Vehicle.

(Ld. at Ex. B, Aff. 77 12-13.)
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Om ssion three, the Defendant further argues that the
follow ng informati on was wongfully omtted fromthe Affidavits
based on its relevance in contradicting the information provided
by Person 1 and Person 2 as well as the Controlled Buy: (1) that
the Defendant “only keeps drugs at his girlfriend s house,” (2)
that the Defendant “only sells narcotics in bulk,” and (3) that
the Defendant is “afraid to sell narcotics in Bensal em where
[the Defendant] resides.” (Def.’s Mdt. to Suppress Evid. {f 10-
11, 13-14.) The Defendant’s demands that the Affidavits state
that the Defendant sold drugs “only” in bulk and stored drugs
“only” at his girlfriend s house are inaccurate depictions of
the information relied upon by the Affidavits. Neither Person 1
nor Person 2 conveyed to SIU officers that the Defendant sold
drugs exclusively in bulk or stored drugs exclusively at his
girlfriend s house. (See id. at Ex. C (detailing a statenent
fromPerson 1 that the Defendant “will usually only sell pills
In bulk”; statements from both Person 1 and Person 2 that the
Def endant supplied pills to at |east one individual named Jackie
McCorm ck; and statements from Person 2 that the Defendant’s
drugs “are kept in [the Defendant’s] bedroom at his residence
and that Person 2 “has purchased percocet directly out of [the
Def endant’ s] residence 4-5 tinmes in the past”). The om ssion
regardi ng the Defendant’s fear of selling narcotics in Bensal em

Township may qualify as a fact that a judge would want to know

-12-



under Wlson in order to weigh the reliability of the
i nformati on that the Defendant sold drugs from his Residence.

See Wlson, 212 F.3d at 783 (holding that “om ssions are nade

with reckless disregard for the truth when an officer recklessly
omts facts that any reasonabl e person woul d know that a judge
woul d want to know’ in determ ning probable cause). This fact
al one, however, is not necessary to the finding of probable
cause in light of the Controlled Buy that occurred at the
Def endant’ s Resi dence and the i ndependent corroborating
I nformati on received fromseveral sources that the Defendant
sold narcotics directly fromhis Residence.

Om ssion four, although the Affidavits did state that
the Controll ed Buy was conducted “from [the Defendant’ s]
resi dence” and that the purchase of the narcotics actually
occurred in Person 1's vehicle, this contradiction does not
satisfy the Franks requirenents for two reasons. First, there
is no indication that this statenment was deliberately fal se or
reckl essly disregarded the truth. Oficer Schwartz explained in
detail that it was his understanding that the Controlled Buy did
occur at the Residence because the drugs were taken directly
fromthe Residence and the exchange in Person 1's vehicle was
merely nomnal. (See Mot. to Suppress. H ' g Tr. 47:9-48:25)
This m nimal di screpancy was not material to a finding of

probabl e cause because it does not cast doubt on the overal
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validity of the Controlled Buy and because the Warrants sought
aut horization to track the Defendant’s Vehicle rather than
search hi s Residence.

The second reason that the Defendant fails to satisfy
the prelimnary show ng under Franks is that he fails to address
the notion that none of the proposed “contradictions” stenm ng
fromthese om ssions actually created fal sehoods since the
I nconsi stent information can be reconciled. The Defendant coul d
have sol d drugs in bulk and to individuals; kept drugs at both
the Residence and his girlfriend s house; and feared selling
drugs in Bensal em Townshi p but did so anyway.?

Om ssion five, the Defendant further contends that the
Affidavits were rendered m sl eadi ng based on the om ssions that
Person 1 was not arrested on a narcotics charge until after the
Controll ed Buy, and that Person 2 clained that he was
“stringing” the police along in their investigation. The
Governnent presented evidence that patently contradicts the
Def endant’ s assunption that Person 1 was not charged until after
the Controlled Buy. (See Mot. to Suppress H'g Tr. 49:19-50:4.)

Moreover, the very fact that the SIU successfully

8 Even assum ng these contradictions do exist, they are

not material based on the limted scope of the Warrant. The
Affidavits sought only to establish that the Defendant sold
narcotics, purchased narcotics from New York, and used the
Vehicle to transport his supply of drugs. (ld. at Ex. A Aff. §
4.) Therefore, the Defendant’s all eged contradictions do not
underm ne the finding of probable cause on these |imted grounds.
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conpl eted the Controlled Buy bolsters the reliability of the

i nformati on from Person 1. See United States v. Sanchez, 246

Fed. Appx. 803, 806-07 (3d G r. 2007) (non-precedentia

decision) (holding that officer’s om ssions regarding an

i nformant’ s questionable credibility concerning his arrests were
not material to probable cause where the informant partici pated

in several controlled buys); United States v. Nelson, 450 F. 3d

1201, 1214 (10th Cr. 2006) (“Gven the |evel of independent
corroboration provided by police surveillance of the
confidential informant’s controlled buys . . . the addition of
negative informati on about the confidential informant’s
credibility or veracity would not change the outcone because it
does nothing to defeat a show ng of probable cause.”); United

States v. MKinney, 143 F.3d 325, 329 (7th Cr. 1998)

(“Control |l ed buys add great weight to an informant’s tip.”)
(internal citations omtted).

Simlarly, although Person 2's statenent that he
intended to “string along” the police directly inpacts his
credibility, it is counterbal anced by the fact that Person 2
subsequently agreed to participate in a controlled buy and that
the information provided by Person 2 was corroborated

I ndependently by the litany of evidence concerning the
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Def endant’s drug activities.® Therefore, this om ssion, when
wei ghed against all other existing evidence, cannot be said to
underm ne the finding of probable cause.

Om ssion six, the final om ssion raised by the
Def endant is the failure of the Affidavits to include a visua
confirmation by nenbers of the SIU that the Defendant personally
participated in the Controlled Buy. (Def.’s Mdt. to Suppress

Evid. § 7.) In United States v. Frost, 999 F.2d 737, 742-43 (3d

Cir. 1993), a detective omtted froma warrant affidavit that a
drug-sniffing dog failed to alert to the presence to drugs in a
suitcase on the basis that narcotics traffickers commonly use
scent - maski ng techni ques. The detective stated that if the
failure to alert would have been included it woul d have been
acconpani ed by an expl anation of the nethods used to mask
narcotics’ odors. 1d. at 743. The Third Crcuit found that the
rel evant inquiry was whet her probable cause still existed
assumng the failure to alert was disclosed in conjunction wth
t he expl anation of the scent-nmasking techniques. 1d. The court
concluded that in [ight of the substantial anmount of i ndependent
incrimnating evidence, the omssion of the failure to alert,

consi dered concurrently with the information on scent-masking

° The Def endant does not even address the equally
pl ausi bl e scenario that Person 2's statenents that he intended to
string police along were untruthful boasting to others and that
Person 2 truly intended to provide accurate information to the
Sl U.
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techni ques, did not invalidate the finding of probable cause.
Id.

Here, the Affidavits did not include visua
confirmation of the Defendant’s participation in the Controlled
Buy. This disclosure, however, presumably would have i ncl uded
an expl anation of the procedure for a controlled buy, i.e., that
Person 1 was searched for narcotics inmmedi ately before and after
the Controlled Buy. (See Mot. to Suppress H'g Tr. 22:22-
23:25.) This concurrent disclosure, in light of the
I ndependent corroborating evidence of the Defendant’s
I nvol venent in narcotics activity, forecloses the argunent that
this omssion was material to a finding of probable cause.

2. Lack of Probable Cause due to Stal e |Information.

A “Totality-of-the-C rcunstances” Test

The determ nati on of whether probable cause exists to

justify the issuance of a search warrant is guided by the

totality-of-the-circunstances approach. |llinois v. Gates, 462

U S 213, 238 (1983). As noted in Gates, “probable cause is a

fluid concept — turning on the assessnent of probabilities in
particul ar factual contexts — not readily, or even usefully,
reduced to a neat set of legal rules.” United States v. Jones,

994 F.2d 1051, 1056 (3d GCr. 1993) (citing Gates, 462 U. S. at
232).

The reviewi ng court should give “great deference” to
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the Magi strate Judge’s determ nation of probable cause. United

States v. Loy, 191 F. 3d 360, 365 (3d Cir. 1999); United States

v. Hodge, 246 F.3d 301, 305 (3d Cr. 2001) (“The Court need not
det er m ne whet her probabl e cause actually existed, but only
whet her there was ‘a substantial basis for finding probable
cause.’” (quoting Jones, 994 F.2d at 1054). A finding of
probabl e cause nust be uphel d, even where the review ng court
woul d have reached a different conclusion in a particul ar case,
so long as the determ nation was consistent with the m ni nmal

substantial basis standard. United States v. Conley, 4 F.3d

1200, 1205 (3d Cr. 1993) (citing Gates, 462 U.S. at 236).

B. The Information in the Affidavits was not Stal e

The Defendant’s argunment that the information relied
upon in the Affidavits is stale and thus | acks probable cause is
unavailing. It is well-established that while stale information
precludes a finding of probable cause, the nature of the crine
and type of evidence presented, rather than nerely the age of
the information, nust be considered in making such a

determnation. United States v. Harvey, 2 F.3d 1318, 1322 (3d

Cr. 1993). The Third GCrcuit Court of Appeals has expl ai ned
that “where the facts adduced to support probable cause descri be
a course or pattern of ongoing and continuous crimnality, the
passage of tine between the occurrence of the facts set forth in

the affidavit and the subm ssion of the affidavit itself |oses
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significance.” United States v. Urban, 404 F. 3d 754, 774 (3d

Cr. 2005)(internal citations omtted). The protracted and
conti nuous nature of narcotics operations, such as those
al l egedly engaged in by the Defendant, extend the shelf life of

information in determning staleness. See United States v.

Tehfe, 722 F.2d 1114, 1119 (3d Cr. 1983); see e.qg., United

States v. Ritter, 416 F. 3d 256, 263 (3d Cir. 2005) (upholding a

finding of probabl e cause based on observation of narcotics
activity that occurred seven nonths earlier because the |ater
search involved a simlar type of narcotics offense); United

States v. Filiberto, 712 F. Supp. 482, 486 (E.D. Pa. 1989)

(finding that information obtained two years prior to arrest was
not stale in light of the continuous nature of narcotics

trafficking alleged in the affidavit); United States v. Smth,

266 F.3d 902, 904-05 (8th G r. 2001) (information in the
affidavit regarding three controlled buys at defendant's
resi dence occurring three nonths prior to application for search
warrant not stale).

The Affidavits in this case relied upon information
fromPerson 1 and Person 2, which was corroborated by severa
i ndependent sources and the conpletion of the Controlled Buy,
all of which established an ongoing course of drug-rel ated
activities by the Defendant. The application for the Oigina

Warrant was sought two nonths after the SIU received
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conpr ehensive information from Person 2 which corroborated

Def endant’ s i nvol venent in the sale of narcotics, specifically
Percocet pills, along with the use of the Defendant’s Vehicle to
transport his supply of narcotics from New York City. The
application for the Extension Warrant was sought pronptly upon
the pending expiration of the Oiginal Warrant and included
fresh information wth respect to the results of the Oigina
Warrant . The gap of several nonths between the Controlled Buy
i n Decenber 2007 and the application for the Original Warrant in
August 2008 is reasonable in light of the duty of |aw
enforcenent officials to confirmthe veracity of such

i nformati on through i ndependent investigation prior to seeking a
warrant. Here, the delay by the SIU in seeking the Warrants is
under st andabl e in the context of the Defendant’s ongoi ng
narcotics activities and is insufficient to overturn the

determ nati on of probable cause rendered by two i ndependent

magi strate judges.

3. Requi rement of a Search Warrant.

10 Even if the Court concludes that a substantial basis

for the finding of probable cause did not exist, the results of
the Warrants would still be valid under the “Good Faith
Exception” to the warrant requirenent. Leon, 468 U.S. at 926
(hol ding that the exclusionary rule should not be used to
suppress evidence when the officers who obtained the evidence
acted in reasonable reliance on a search warrant issued by a
neutral and detached magistrate that is later found to be
invalid).
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The Governnent argues in the alternative that no
warrant was required because the installation of the GPS device
did not violate the Defendant’ s reasonabl e expectation of
privacy and that no warrant was required after installation
because “[a] person traveling in an autonobile on public
t hor oughf ares has no reasonabl e expectation of privacy in his

novenents fromone place to another.” United States v. Knotts,

460 U. S. 276, 281 (1983). Courts have extended the holding in
Knotts to GPS tracking devices placed on autonobiles, however,

t hese cases address situations where the GPS device was
installed on the vehicle while located in a public street. See

United States v. Garcia, 474 F.3d 994, 996-98 (7th Cr. 2007)

(hol ding that no search occurred for Fourth Amendnent purposes
when police placed a GPS tracking unit underneath a defendant’s

vehicle); Mirton v. Nassau County Police Departnent, 05-CV-4000,

2007 W. 4264569, *3-4 (E.D.N.Y. Nov. 27, 2007) (extending
Knotts’ holding to GPS tracking devices). In this case, the GPS
device was installed while the Vehicle was parked in the

Def endant’ s driveway, and therefore a mnimal intrusion on the
Def endant’ s reasonabl e expectation of privacy in his hone is
inplicated. Therefore, since sufficient independent grounds

exi st to deny the notion, there is no need to address this issue
because the Warrants in this case were duly authorized and

execut ed.
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I n conclusion, the Defendant does not put forth a
substantial prelimnary show ng that the purported om ssions
were material to a finding of probable cause or that the

information relied upon in the Affidavits was stale.

[11. DEFENDANT' S MOTI ON TO SUPPRESS EVI DENCE AND STATEMENTS
BASED ON LACK OF PROBABLE CAUSE

1. Reasonable Suspicion to Justify the Initial Stop.

Under Terry v. Chio, 392 U S. 1 (1968), "an officer

may, consistent with the Fourth Anendnent, conduct a brief,
i nvestigatory stop when the officer has a reasonabl e,
articul abl e suspicion that crimnal activity is afoot."

[Ilinois v. Wardlow, 528 U. S. 119, 123, (2000). The reasonabl e

suspicion required for a Terry stop is a | ess demandi ng standard
t han probabl e cause since it “requires a showi ng considerably

| ess than preponderance of the evidence” and can “arise from
information that is |less reliable” than that required to

establish probable cause. United States v. Valentine, 232 F.3d

350, 353 (3d Cir. 2000) (internal citations omtted). Even in
situations in which the conduct justifying the initial stop is
susceptible to an i nnocent explanation, Terry recogni zed that an
i ndi vi dual could be detained for the purpose of resolving any

anbiguity. Wardlow, 528 U S. at 125. 1

n As an initial matter, the affidavit in support of

probabl e cause notes that the officers observed that the
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The Defendant renews his argunments with respect to the
reliability of the informants relied upon by the SIUto formthe
reasonabl e suspicion used to justify the Defendant’s traffic
stop. The Defendant reiterates that the foll ow ng
contradi ctions exist based on the information provided by the
informants to the SIU. (1) that the Defendant only sold drugs in
bul k; (2) that the Defendant did not sell narcotics fromhis
Resi dence; (3) that the Defendant traveled to New York City once

a week to purchase pills;* (4) the bias of the information

Def endant' s Vehicle had "dark tinted wi ndows," which al one was
sufficient to justify the initial traffic stop of the Defendant.
See 75 Pa. C. S. A 8 4524(e)(prohibiting a vehicle from having any
mat eri al that prevents a person from seeing inside the vehicle);
Wiren v. United States, 517 U. S. 806, 810-13 (1996) (establishing
that a technical traffic violation legitimzes a stop); United
States v. Mosley, 454 F.3d 249, 252 (3d Cir. 2006); United States
v. Gvan, 320 F.3d 452, 458 (3d Cr. 2003) ("After atraffic stop
that was justified at its inception, an officer who devel ops a
reasonabl e, articul able suspicion of crimnal activity may expand
the scope of an inquiry beyond the reason for the stop and detain
the vehicle and its occupants for further investigation.").

Here, however, the officers specifically noted that the stop was
based upon the GPS surveillance and not the traffic violation,
thus the initial stop and subsequent arrest cannot rest on this
gr ound.

12 The Def endant submits that Person 2's statenent that

t he Defendant made trips at |east once a week to New York City
was contradi cted by the absence of any docunmented trips resulting
fromthe GPS nonitoring, and thus, underm nes a finding of
probabl e cause or reasonable suspicion (Def.’s Mdt. to Suppress
Evid. and Statenments  12.) The Defendant fails to recognize
that Person 1 infornmed the SIU that the Defendant traveled to New
York City to purchase narcotics, but did not give a specific
frequency for these trips. Therefore, the SIU was pernitted to
resolve this discrepancy to conclude that the Defendant nmade
recurring trips to New York City to purchase narcotics in spite
of the uncertainty as to how often these trips occurred.
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provi ded by Person 1 with respect to the circunstances of his
arrest and the subsequent Controlled Buy; and (5) Person 2's
statements that he was stringing along | aw enforcenent officials
in their investigation.

Knowl edge provided by informants, when coupled with
I ndependent investigatory corroboration, can denonstrate
sufficient indicia of reliability to create the reasonabl e

suspi cion necessary to justify a Terry stop. Al abama v. Wite,

496 U. S. 325, 332 (1990); United States v. Silveus, 542 F. 3d

993, 1000 (3d Cr. 2008). As explained in further detail above,
the “contradictions” enphasized by the Defendant are weak or
nonexi stent. Al though the Defendant is able to denonstrate that
certain information provided to the SIUis not entirely
consistent, the detailed information regardi ng the Defendant’s
persistent drug-related activities, when corroborated by the
SIU s investigation and the Control |l ed Buy, provided a
sufficient basis for the reasonabl e suspicion necessary to
initiate the traffic stop of the Defendant’s Vehicle.

The Defendant echoes his argunent that the stal eness
of the information relied upon by the SIU fails to provide the
reasonabl e suspi cion or probabl e cause necessary to justify the
traffic stop. As previously discussed, the information rel ayed

to the SIUrelated to the ongoing drug-related activities of the

- 24-



Def endant, which rendered the information nore durable in terns
of providing reasonabl e suspicion or probable cause. See Urban,
404 F.3d at 774-75. Moreover, the SIU relied directly upon
information transmtted fromthe GPS device hours before the
traffic stop was nade. In the context of the Defendant’s
continuous illegal activities, the information relied upon by
the SIUto justify the traffic stop was relatively fresh and
forecl oses the Defendant’s stal eness argunent.

The Defendant’s argunent that no reasonabl e suspicion
exi sted due to the information obtained fromthe GPS device
because the exact |ocation of the Defendant’s stop in New York
Cty was not known by SIU to be a drug-rel ated area, the
Def endant’ s presence in the Vehicle was not confirmed by the
SIU, and nonitoring of the GPS device reveal ed no previous trips
to New York City, is unavailing. The show ng of reasonabl e
suspicion is denonstrated by the fact that the Vehicle was
driven directly to New York Cty, remained there for |ess than
15 mnutes, then imedi ately began a return trip to
Pennsyl vani a.* The experience and specialized training of SIU
officers indicated that a two hour trip from Pennsylvania to New
York Cty for the purpose of a 15 mnute stop was itself

entirely consistent wwth drug trafficking activity and

13 The Defendant’s Vehicle nmade one brief stop at a rest
stop on the New Jersey Turnpike.
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constitutes the requisite reasonable suspicion to warrant the
traffic stop. Assum ng arguendo that the Defendant’s actions
were susceptible to an innocent explanation, the SIU was
authorized to execute the traffic stop to resolve any anbiguity.
Wardl ow, 528 U. S. at 125.

Def endant further argues that reasonable suspicion did
not exist due to the failure of |aw enforcenent to confirmhis
presence in the Vehicle as it traveled to and from New Yor k
Cty. Wile Defendant is correct that SIU officers did not
establish his presence in the Vehicle through visua
confirmation, this fact is not material to the finding of
reasonabl e suspicion. The Defendant fails to acknow edge that
the reasonabl e suspicion justifying the stop was founded on
substantial information provided to SIU officers that this
particul ar Vehicle traveled to New York City to conduct

narcotics activity. Therefore, regardless of the identity of

14 Even assum ng SIU officers could not confirmthe

identity of the Defendant, reasonabl e suspicion existed to
justify the initial stop of the Vehicle. See United States V.
&oodrich, 450 F.3d 552, 561 (3d Gr. 2006) (holding that Terry
stop was justified despite the absence of information identifying
either the vehicle or the suspects where the external

ci rcunstances surrounding the initial stop indicated that the
vehicle was involved in the reported crimnal activity); United
States v. Lucky, 569 F.3d 101, 106 (2d G r. 2009) (holding that
of ficers had reasonabl e suspicion to conduct investigatory stop
of defendant’s car based solely on vehicle having matching
license plate and description as one involved in a shooting two
days earlier); United States v. Marxen, 410 F.3d 326, 331 (6th
Cr. 2005) (holding that investigative stop was justified where
defendant’ s vehicle matched the nmake, nodel, general color, and
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the driver, reasonable suspicion existed to initiate a traffic
stop of the Vehicle itself based upon the 15 mnute stay in New
York City.
2. Probable Cause to Detain the Defendant.

“Probabl e cause exi sts whenever reasonably trustworthy
i nformation or circunstances within a police officer's know edge
are sufficient to warrant a person of reasonable caution to
concl ude that an offense has been conmtted by the person being

arrested.” United States v. Meyers, 308 F.3d 251, 266 (3d Cr.

2002) (citing Beck v. Gnhio, 379 U S. 89, 91 (1964)). Under the
applicable “totality-of-the-circunstances” test, sufficient
probabl e cause existed during the traffic stop to justify
further investigation by SIU officers. The Defendant’s actions
in response to the traffic stop are relevant in determ ning

whet her the SIU officers had probabl e cause to conduct a further

I nvestigation. See United States v. Ten Thousand Seven Hundred

Dollars and No Cents in U S. Currency, 258 F.3d 215, 226-27 (3d
Cr. 2001) (finding that a suspect’s nervous deneanor,
suspi ci ous behavi or and inconsistent answers during a traffic

stop are of probative value in determ ning probable cause);

| i cense nunber of an autonobile used in a robbery); United States

V. Reid, Gv. No. 01-4122, 2002 W. 90985, *1 (4th Cr. Jan. 24,
2002) (finding that a tip providing that defendant’s vehicle

mat ched the description of a car involved in an arned robbery
commtted several days earlier provided reasonabl e suspicion for

a Terry stop).
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Frost, 999 F.2d at 743-44 (finding that nervous behavi or and
contradictory answers to questions fromlaw enforcenent conbi ned
with other indicia of drug related activity satisfied a show ng
of probable cause). Here, the Defendant’s (1) nervous behavi or;
(2) evasi veness to questioning by SIU officers; (3) deception as
to his travel to New York City; and (4) loud sigh in response to
the statenent that he was | ooking at “jail for a long tine;”
when coupled with the previous information known to SIU officers
i nplicating the Defendant’s narcotics-related activities,
dictates that probable cause existed to detain the Defendant.?®

In conclusion, the Governnment has established that
reasonabl e suspi ci on and probabl e cause existed to justify the
initial traffic stop and subsequent detention and interrogation
of the Defendant, and thus, the fruits of this stop are not

excl udi bl e.

' V. CONCLUSI ON
For the reasons set forth above, the notion to
suppress based on defective warrants and the notion to suppress

evi dence and statenents based on | ack of probable cause will be

s Even if these facts were insufficient to establish
probabl e cause, since the search of the Defendant’s Vehicle was
aut hori zed by a search warrant approved by a Bucks County
District Judge, the “Good Faith Exception” to the exclusionary
rule would likely apply to any evidence seized fromthe Vehicle.
See Leon, 468 U.S. at 926.
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deni ed. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
: NO. 09-314
V.

JOSEPH YOKSHAN
ORDER

AND NOW this 1st day of Cctober, 2009, upon consideration
of Defendant's Mdtion to Suppress Evidence and Statenents (doc.
no. 12) and Mdtion to Suppress Evidence (doc. no. 13), the
Governnment's responses thereto (doc. nos. 16, 17), and the
evidentiary hearing on the notions, it is hereby ORDERED that the

nmoti ons are DEN ED

AND I'T | S SO ORDERED.

s/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




