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VEMORANDUM

McLaughlin, J. Sept enber 9, 2009

The two above-captioned actions arise fromthe
di sm ssal of plaintiff Jeffrey P. Datto, Ph.D. (“Datto”) fromthe
M D./Ph.D. program of Thomas Jefferson University. Datto alleges
that his dism ssal was the result of disability discrimnation or
retaliation or retaliation for his conplaints about patient care.
The two suits have a conplicated procedural history and both
raise simlar clains. The defendants in each action, who are
represented by comon counsel, have filed notions to dismss.
For reasons expl ai ned below, the Court will refer to Case No. 09-
2064 as “Datto I11” and Case No. 09-2549 as “Datto |”.

The notion filed in Datto |1l seeks to dismss all
claims. The notion filed in Datto | seeks to dism ss Counts Four
and Six through Twel ve of the operative conplaint, which bring

clainms under the Americans with Disabilities Act (“ADA’), the



Rehabilitation Act, the Pennsylvania Human Rel ati ons Act
(“PHRA”), the Pennsylvania Fair Educational QOpportunities Act
(“PFEQA”), and state law clains for wongful termnation

For the reasons that follow, the Court will dismss the
plaintiff’s ADA and Rehabilitation Act clainms in both cases to
the extent they concern the defendants’ decision to dismss the
plaintiff fromthe Jefferson MD./Pd.D. program but wll not
dism ss those clains to the extent they concern the defendants’
all eged refusal to readmit himto that program The Court wll
al so dismss the plaintiff’s Rehabilitation Act clains for
retaliation against the individual defendants in both cases, but
will not dismss those clainms under the ADA. The Court wll also
dism ss the plaintiff’s PHRA and PFEOA clains in both cases and

the plaintiff’s wongful termnation claimin Datto |

The Procedural Hi story of the dains

A Datto |
The plaintiff began the first of these actions, Datto

|, by filing a praecipe for a wit of sumons, pro se, in the
Phi | adel phia Court of Conmmon Pleas on July 11, 2007. The
plaintiff subsequently filed a conplaint and anended it three
times in state court. The plaintiffs’ initial conplaint and his
first two anended conpl aints brought only state law clains. The
plaintiff’s third amended conplaint, filed April 21, 2008, after

the plaintiff had obtained counsel, for the first tinme included a
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federal claim alleging a claimunder the ADA. The defendant
tinmely renoved Datto | to this Court, where it was docketed as
Case No. 08-2154.

The defendants filed a notion in this Court to dismss
Datto I. The plaintiff opposed the notion and noved to anend the
conplaint for the fourth tinme to add anot her federal claimunder
the Rehabilitation Act. Wiile these notions were pending, Datto
requested that the case be stayed to allow himto obtain new
counsel. The Court granted the stay, but Datto was unable to
obt ai n new counsel and his current counsel noved to w thdraw.

Wil e the defendants’ notion to dismss and the
plaintiff’s counsel’s notion to w thdraw were pending, the
plaintiff filed a notion asking the Court to “exercise
suppl enmental jurisdiction or in the alternative remand.” In the
notion, the plaintiff explained that, after Datto |I had been
renoved to federal court, he had filed two newrelated suits in
state court, Datto Il, a nedical nal practice action concerning
treatnment he received while in the Jefferson M D./Ph.D. program
and Datto I1l, a substantively identical action to Datto |
challenging his dismssal fromthe MD./Ph.D. program The
plaintiff’s notion to exercise supplenental jurisdiction or
remand sought to have all three actions tried in the sane forum
and stated that the plaintiff was willing to dismss his ADA
claimin Datto | and have the action remanded to state court

where it could be coordinated with Datto Il and Datto |11
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The Court granted the plaintiff’s notion on March 3,
2009, allowing himto dismss his federal claimwthout
prejudi ce, and granted his counsel’s notion to withdraw. The
Court declined to exercise pendent jurisdiction over the
remai ning state law clainms and remanded themto state court. The
Court found that the interests of judicial econony and fairness
to the parties were best served by having all of the plaintiff’s
clai ns brought together in one forumto avoid duplicative
l[itigation. Although the Court recognized that the plaintiff
could seek to anend his conplaint to re-assert federal clains in
state court after remand, which would allow the defendants to
again renove, it reasoned that this possibility, while real, was
specul ati ve because the plaintiff had not stated that he intended
to seek to re-plead his federal clains and any anendnent woul d
require | eave of court.

Once the case was remanded, the plaintiff noved in
state court to again anmend his conplaint to add federal clains
under the ADA, the Rehabilitation Act and the 14th Amendnent to
the United States Constitution. The plaintiff filed the notion
to anmend on April 22, 2009. The defendants filed a notice of
removal on May 1, 2009, before the notion had been rul ed upon.
Upon renoval, the case was docketed as Case No. 09-1873. Because
t he defendants had renoved the case before the plaintiff’s notion

to anend had been granted, the Court remanded the case sua sponte




as prematurely renoved, finding that, until amended, the
operative conpl aint contained no federal claimallowng renoval.
After remand, the defendants did not oppose the
plaintiff’s notion to anend, and the state court granted the
notion on May 11, 2009. On May 22, 2009, the plaintiff filed his
fourth anmended conpl ai nt containing federal clains under the ADA,
the Rehabilitation Act, and the Fourteenth Amendnent, and the
def endants again filed a notice of renpval to this Court, where
it has been docketed as Case No. 09-2549.
The operative fourth anmended conplaint in Datto | nanes
as defendants Thomas Jefferson University (“Jefferson”) and
el even individuals who are either Jefferson enpl oyees or
adm nistrators.® It brings state law clains for breach of
contract (Counts I, Il, and I11); wongful termnation (Count
IV); intentional infliction of enotional distress and intentional
interference with contract (Count V); violations of the PHRA
(Count Xl); and violations of the PFEQA (Count Xl I). It brings
federal clains under the ADA (Counts VI, VII, and VIIl), the
Rehabilitation Act (Counts |IX and X), and the Fourteenth

Amendnent to the United States Constitution (Count Xl I1).

L The individual defendants in Datto | are Arthur M
Fel dman, M D., Ph.D.; Thomas J. Nasca, MD.; Mark G G aham
MD.; John W Caruso, MD.; Charles A Pohl, MD.; Janes A Fink
M D.;: Nora Sandorfi, MD.; Thonmas Klein, MD.; dara Call ahan
M D.; Robert L. Barchi, MD., Ph.D., Brian Harrison, and four
John Doe def endants.
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B. Datto |
The action referred to as Datto Il is a state | aw
medi cal mal practice action pending in the Court of Comon Pl eas

of Phil adel phia: Datto v. Thomas Jefferson University, et al.

Phila. C. C P., Decenber Term 2007, No. 5181. According to the
state court docket in the case, it was filed on or about January
4, 2008, by wit of sumons. The parties have represented that
t he case concerns Datto’s nedical treatnent by Thomas Jefferson
University and others while enrolled in the MD./Ph.D. program
Because Datto Il brings only state | aw causes of action, it has

not been renoved to this Court.

C. Datto 1|1

Datto Il was initiated by a praecipe for wit of
sumons filed in the Court of Common Pl eas of Phil adel phia County
on Cctober 10, 2008. On February 2, 2009, defendant Thomas
Jefferson University Hospital filed a rule to require the
plaintiff to file a conplaint, which the plaintiff filed on Apri
22, 2009. Like Datto I, the conplaint in Datto Ill chall enges
the plaintiff’'s dism ssal from Thomas Jefferson University’s
M D./Ph.D. program and brings both state and federal clains. The
def endants renoved Datto IlIl to this Court on May 13, 2009, where
it has been docketed as Case No. 09-2064.

The conplaint in Datto Il nanmes as defendants Thonmas

Jefferson University, Thomas Jefferson University Hospitals, Inc.
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(“Jefferson Hospital”), and four individuals who are either
Jefferson enpl oyees or admnistrators.? It brings clains for
violations of the ADA (Counts I, Il, and Il1); the Rehabilitation
Act (Count 1V and V); the PHRA (Count VI); and the PFEOA ( Count

Vi),

D. Consolidation of Datto | and Datto ||

Datto | and Datto Il were renoved to this Court on My
22 and May 13, 2009, respectively. After renoval, the defendants
filed notions to dismss in both cases, and the plaintiff filed a
notion for a prelimnary injunction. At the plaintiff’s request,
whi ch the defendants did not oppose, the Court consolidated Datto
| and Datto Il for all purposes and set a briefing schedule on
t he pending notions. |In the consolidation order, the Court
stated that, once the notions were fully briefed, it would review
t hem before scheduling a hearing on the prelimnary injunction
noti on.

Both parties have al so noved sinmultaneously in this
Court and in state court to coordinate discovery in Datto |

Datto Il, and Datto Il1l. The parties stipulated to the

2 The i ndividual defendants in Datto IIl are Brian
Harri son, Thomas Lewis, Thonas Klein, MD., and Mark G aham M D.
Fi ve John Doe defendants are also named. O these individua
defendants, Harrison, Kl ein and G aham are al so naned as
defendants in Datto |I; Lewis isS not.
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appoi ntnent of a discovery matter in all three cases, to be

sel ected by the Court.

1. The Allegations of the Conpl ai nt

The operative conplaints in Datto | and Datto 11
concern the sane events, but the allegations in Datto | are far
nore detailed. The Court will set out the allegations of each

conpl aint separately.

A The All egations of the Datto | Conpl ai nt

In June of 1996, the plaintiff submtted an application
for the conbined MD./Ph.D. program (the “progrant) at Jefferson
The program consisted of two pre-clinical years of nedica
school, followed by three or nore years of graduate research
| eading to a doctoral dissertation. 1In choosing to apply to the
program the plaintiff relied on publications fromJefferson
whi ch described it as giving participants three years to conplete
their Ph.D. thesis research. Datto | Conpl. at Y 19, 22-23, 25.

I n Decenber 1997, the plaintiff was notified that he
had been accepted into the programas an early deci sion
applicant. That sanme nonth, the plaintiff was told by Jefferson
officials that the university was not likely to be able to offer
hi m a schol arshi p because antici pated governnent fundi ng woul d
likely not be available. The plaintiff conmunicated with

Jefferson officials fromJanuary through May 1998 concerning his
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expectations of a scholarship and what he all eges was Jefferson’s
prom se to provide one. Datto |I Conpl. at Y 26-30.

On June 2, 1998, Jefferson agreed to fund the
plaintiff’s entire MD./Ph.D. education. Because Jefferson
provided funds for the plaintiff, it was unable to fund pl anned
schol arships for other students. The plaintiff alleges that this
caused significant ill will towards himfrom Jefferson officials.
Datto I Conpl. at {1 31-32.

The plaintiff did well academcally in his first two
years of nedical school and in Septenber of 2000 conpl eted the
first part of the nmedical licencing examin the top 12% of
students nationwi de. In Septenber 2001, the plaintiff applied
for an National Institute of Health (“NIH) grant with the
assi stance of Jefferson enpl oyees. The NIH awarded Jefferson and
the plaintiff the grant in February 2002 and the plaintiff becane
the principal investigator. Datto | Conpl. at T 33-36.

In spring or sumer of 2002, several faculty menbers,
including Dr. Matthew During, the plaintiff’s thesis advisor,
left Jefferson. In addition, the Jefferson CNS Gene Therapy
Center, in which the plaintiff worked, was shut down. Although
the plaintiff had been working on his research for tw years and
had not yet witten his thesis or had his research published, Dr.
Charl es Pohl, Dean of Student Affairs, encouraged the plaintiff

to return to nedical school. Datto | Conpl. at Y 37-40.



I n Septenber 2002, Jefferson sent a letter to the NIH
Program Director suggesting that Dr. Irving Shapiro, D rector of
the Jefferson Cell and Tissue Engineering Program could becone
the plaintiff’s new “NRSA nentor,” replacing Dr. During. The
letter stated that Dr. During would continue to “advise the
student scientifically and participate in the preparation” of the
plaintiff’'s thesis and hel p himpublish his researching findings.
The letter also said that other nenbers of the plaintiff’s
commttee would work with himto facilitate conpletion of his
thesis research and in the construction of his dissertation.
Datto I Conpl. at § 41; Ex. E

The plaintiff returned to nedical school and obtai ned
good to excellent grades. At this tine, the plaintiff was al so
working to conplete his thesis, which limted the time he could
devote to his nedical school studies. |In conpleting his thesis,
the plaintiff did not receive the prom sed help fromhis fornmer
thesis advisor, Dr. During, or fromnenbers of his commttee.
Datto I Conpl. at 9T 42-44.

In January 2004, the plaintiff defended his Ph.D
thesis. The plaintiff’s thesis conmttee expressed concerns that
his thesis needed significant work to ensure publication. A
mont h before his thesis defense, knowing the thesis still needed
significant work, the plaintiff had asked Jefferson for a third
year of graduate support to allow himto conplete it. After his

defense, the plaintiff approached Dr. Pohl, Dean of Student
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Affairs, to express concerns about his workload and to again
request funding for a third year of graduate studies. Jefferson
denied the plaintiff’s request for a third year of funding.
Datto I Conpl. at 9 46-49.

Jefferson’s refusal to fund his third year of studies
and his workl oad from sinultaneously conpleting both his nedical
school studies and his Ph.D. thesis, put the plaintiff under a
great deal of stress. The plaintiff began seeing Dr. Janes
Youakim the Jefferson psychiatrist assigned to treat nedi cal
students, who prescribed the plaintiff several psychiatric
medi cations including Lithiumand Zyprexa. Wile on the
medi cation prescribed by Dr. Youakim the plaintiff experienced
significant side-effects, including a severe trenor, neurol ogic
side effects, weight gain, nenory |oss, slowness of thought,
apat hy, and cognitive dysfunction. Datto | Conpl. at Y 50-52.

In April 2004, the plaintiff was given a grade of
“Mar gi nal Conpetence” fromDr. Mark Grahamin one of his courses.
At this time, Dr. G aham expressed concern that the plaintiff was
exhi biting nmenory problenms and visible shaking that Dr. G aham
attributed to anxiety. Dr. Gahamdid not review his grade with
the plaintiff, as required by the Jefferson student handbook, and
di d not question himabout the cause of his shaking. Datto |
Conpl . at {1 54-56.

In May 2004, the plaintiff was placed on a mandatory

| eave of absence. The plaintiff met with the Jefferson Conmttee
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on Student Pronotions and told themthat his shaking and trenors
had been caused by the side-effects of his nedication. The
plaintiff did not tell the Commttee that his cognitive problens
wer e being caused by his nedications, because he had been told by
his psychiatrist, Dr. Youakim that these problens were caused by
bi pol ar di sorder and attention deficit hyperactivity disorder.
The plaintiff requested that the Commttee renove references to
his anxiety fromhis “Dean’s Letter” concerning his mandatory

| eave, but the Commttee and Dr. Pohl, Dean of Student Affairs,
refused. Datto |I Conpl. at Y 57-63.

After the mandatory | eave ended, the plaintiff returned
to medical school. In April 2005, during the plaintiff’s
penultimate rotation of the year, in rheumatol ogy, the plaintiff
took a history froma patient who had been wongly given an
injection of the anti-nausea nedi cati on Phenergen inter-
arterially instead of intravenously. The inproper injection
caused the patient great pain, cyanosis, and shriveling and
eventual anputation of the injected |inb. The plaintiff noted
the error in the patient’s chart and was reprimanded by the
plaintiff’s rotation supervisor, Dr. Sandorfi, who attenpted to
renove the notes and indicated that he should not report such
incidents. Datto I Conpl. at 1Y 64-69.

The plaintiff then went to the Jefferson Ethics
Comm ttee and voiced concerns about the incident. Dr. Sandorfi

and others told the Ethics Conmttee that they had inforned the
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patient of the medical error that led to her anputation. The
plaintiff |learned fromother students that Dr. Sandorfi was very
angry at himfor making a report to the Ethics Commttee. The
plaintiff alleges that he later |earned that he was the only
doctor to informthe patient that her anputati on was caused by a
medi cal error, and that other doctors had told the patient that
the plaintiff was “crazy” and that the cause of her anputation
was her diabetes. The plaintiff also |learned that the patient
was not told she m ght need a second anputation, which was a
possi bl e conplication of her condition. Datto | Conpl. at {Y 70-
73.

After this incident, which occurred in the plaintiff’s
penultimate rotation, the plaintiff received a failing grade in
his next rotation. This was the plaintiff’'s last rotation before
his graduation. The plaintiff was given a grade of narginal
conpetence by the attending and resident on the rotation, but
this was changed to a failing grade by Dr. Arthur Feldman, the
Chai rman of Medicine. The plaintiff alleges that Dr. Fel dman had
been tasked by the Ethics Commttee with contacting the
i nproperly-injected patient about whomthe plaintiff had
conpl ained and that Dr. Feldman was unhappy about this. Datto
Compl . at 1Y 76-77, 85-87.

The plaintiff alleges that the supervisors on this
rotation did not fulfill the responsibilities set out in the

rotation’s course description. The resident on the rotation did
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not review each patient’s history with the plaintiff or provide
face-to-face feedback and the attendi ng physician did not provide
the plaintiff with “renmedi ati on or assistance,” as they were
required to do in the course description. The plaintiff alleges
that, had they done so, the attending and the resident could have
worked with his psychiatrist to identify and correct his
deficiencies, which he contends were caused by his nedications.
Datto I Conpl. at 9 78-84.

Because the plaintiff failed a rotation, he was
di sm ssed fromJefferson's MD./Ph.D. program Al though the
conpl ai nt does not specifically allege the date of the
plaintiff’'s dismssal, the plaintiff has attached to his
conplaint a letter to himfrom Jefferson, dated May 31, 2005,
informng himof his dismssal. The letter states that the
Jefferson Conmttee on Student Pronotion had reviewed his failing
grade and was “sorry to informyou that the Coormittee has deci ded
that your status at Jefferson Medical College has been officially
termnated.” It states he is being “given an Academ c Di sm ssal
based on a consistent inability to achieve a satisfactory
academc record.” The letter also inforns the plaintiff that he
has the right to appeal this decision. Conpl. Ex. FF.

The plaintiff filed an appeal fromhis dismssal.
During his appeal, the plaintiff says he protested his dism ssal,
“rai sed violations” of the ADA, and “demanded” accommopdati ons.

The plaintiff states that he was told by Dr. Bernard Lopez,
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Assi stant Dean of Student Affairs and Career Counseling, that
during the appeals process, Jefferson still considered himto be
a student.® Datto | Conpl. at 1Y 92, 94-96.

In a letter dated July 20, 2005, and attached to the
plaintiff’'s conplaint, Dr. Lopez formally inforned the plaintiff
of the result of his appeal. The July 20, 2005, letter begins by
stating that the plaintiff’'s “dismssal from Jefferson was not
resci nded during the entire appeal process” and that “[y]our
status remains that you are dismssed.” It states that the
Conmm ttee on Student Pronotions has determ ned that “the
di sm ssal would be reconsidered if the followng 3 conditions are
met.” These conditions are:

1) That the plaintiff have an independent psychiatric
eval uation that finds himto be “nedically and
psychiatrically stable to resune” his nedica
st udi es;

2) That he enter in to a contract with the
“Physicians Health Progrant and submt a copy of

the contract to the Commttee; and

3 The plaintiff has attached to his brief in opposition
to the notion to dismss several emails that the plaintiff
received fromDr. Lopez while his appeal was pending. In these

emails, Dr. Lopez describes the decision to be made on appeal as
whether to “maintain his dismssal” and, in an enmail sent after
hi s appeal was determned, tells the plaintiff that Jefferson
considered himto be a student during the pendency of his appeal.
Pl. Br. at Ex. C
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3) That he agree to have his dean’s letter nodified
to include his diagnosis of bipolar disorder and
t he accommodati ons that he requested to keep it
under control
The letter states that, if he neets these three conditions, “the
Committee will rescind your dismssal and will prepare a
remedi ation plan” for himto follow Datto | Conpl. at Ex. I.%
The plaintiff received a second letter setting forth
t hese conditions, although phrasing themslightly differently, on
July 21, 2005, fromthe Chairman of the Commttee on Student
Pronotion. This letter stated that upon “conpletion of these
requi renents, the Conmttee wll then reconsider its previous
deci sion of Academ c Dismissal.” The plaintiff requested a
clarification of this wording in an enmail to Dr. Lopez on July
27, 2005, who replied that the | anguage was “sinply the wording
of the | anguage that was chosen” and that “[i]f you are
successful wth neeting the conditions, your dismssal wll be

revisited and you will be reinstated.” The plaintiff then signed

4 In his opposition to the notion to dismss, the
plaintiff states that Jefferson’s decision to deny his appeal was
made at a neeting of the Conmttee on Student Pronotion on July
12, 2005. This fact is not alleged in the plaintiff’s conplaint.
The plaintiff, however, has attached to his conplaint an enai
exchange between himand Dr. Lopez on July 13, 2005, which
di scusses the three conditions later nenorialized in Dr. Lopez’s
letter of July 20, 2005. 1In the exchange, Dr. Lopez wites,
“Keep in mind until the three conditions are net, your status
remai ns that you are academcally dismssed.” Conpl. Ex. Z
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the letter of July 21, 2005, and returned it to Jefferson. Datto
| Conpl. at 99 98-101, Ex. J, K

The plaintiff changed healthcare providers after his
dism ssal. These doctors determ ned that the nedication he had
been prescribed was causing his cognitive inpairnents.

After the plaintiff stopped taking his nedication, he
experienced “w t hdraw rebound” effects that caused himto becone
hi ghly enotional and manic and to suffer hallucinations. These
effects subsided over tinme. During this tinme, the plaintiff
suffered econom c hardship. Datto | Conpl. at Y 103, 108-113.

The plaintiff alleges that, as part of his doctors’
attenpt to diagnose his condition, they asked to review emails
fromthe plaintiff's Jefferson email account, which Jefferson
woul d not allow. On June 29, 2006, the plaintiff sent an enai
to fifteen Jefferson enpl oyees conpl ai ning of being deni ed access
to his emails and threatening to file conpl ai nts about
Jefferson’s actions wwth the governor’s office, the attorney
general, and the departnents of education and justice. Datto |
Compl . at 1Y 104-05, Ex. M

The plaintiff sent another email on Septenber 4, 2006,
to the programdirectors and chairnmen of Jefferson, the
University of Pittsburgh Medical Center and Northwestern Medica
Center, copying three mal practice attorneys and officials of the
NlH and O fice of the Inspector General, anong others. The emai

stated that he had personal know edge that certain unnanmed
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residents, fellows, and recent graduates of the three
institutions were “long standi ng” drug users and/or had been at a
party where drugs were used. The email stated that the plaintiff
beli eved drug use was a W de-spread problem at these institutions
and that he was requesting that they conduct “a mandatory drug
screen this week of all your faculty to verify the veracity” of
his clainms. Datto | Conpl. at Y 104, Ex. N

In Cct ober 2006, Jefferson “attenpted to revoke the
prom sed accommodation” of reinstating himonce he had been
medi cally and psychiatrically cleared. The plaintiff states that
he has been cleared to return to Jefferson and has attached to
his conplaint several letters and reports from physicians stating
that he can return to school. He states that Jefferson refuses
to “engage in any interactive process” with himand continues to
deny himthe opportunity to conplete his studies. He also states
that he has been unable to enter any other nedical programin the

United States or Canada. Datto | Conpl. at 91 107, 114-117, Ex.

P- U
B. The Allegations of the Datto Il Conpl ai nt
The conplaint in Datto Ill is far nore skeletal than
that in Datto I. In their entirety, the allegations of the Datto

1l conplaint are:
The plaintiff was a Jefferson MD./Ph.D. student.

Wil e he was at Jefferson, a Jefferson student suffering from
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bi pol ar disorder killed another student. The plaintiff alleges
that the defendants perceive himas suffering from bipol ar

di sorder. The plaintiff also alleges that he suffers froma

| earning disability, for which the plaintiff requested
accommodations fromJefferson. Datto Ill Conpl. at Y 13-17.

The defendants approved the plaintiff’s request for
accommodati ons and said he would be given the opportunity to
finish his nedical studies at Jefferson once he was physically
and nentally cleared to do so. Wen the defendants did “not
appropriately engag[e] with himin an interactive process about
this accommodation,” the plaintiff threatened to file a
conplaint. After this threat, the defendants attenpted to
rescind their previously approved accommodati on of allow ng him
to finish his degree once nedically cleared. The plaintiff
al l eges that the defendants feared hi mbecause of his perceived
bi pol ar disorder. Datto IIl Conpl. at 1Y 18-21.

The plaintiff is now free of psychiatric nedication and
hi s previous cognitive problens have resolved. He has obtained
cl earance froma nunber of physicians that he is psychiatrically
stable and there is no reason he cannot return to school. The
defendants are refusing to engage with himand allow himto
return, and no other nmedical programin the United States or

Canada has accepted him Datto IIl Conpl. at 1Y 22-25.

-19-



I11. Analysis

The defendants in Datto | and Datto Il have noved in
both cases to dismss the plaintiff’s clains under the ADA, the
Rehabilitation Act, the PHRA, and the PFEOA. The defendants have
al so noved to dismss the plaintiff’s wongful term nation clains
in Datto I. If granted in their entirety the notions would
dismss all clains in Datto I1l, but leave clains in Datto | for
breach of contract, intentional infliction of enotional distress,
intentional interference with contract, and federal clains under

t he Fourteenth Anendnent.

A. The ADA and Rehabilitation Act d ains

The defendants in both Datto | and Datto Il seek to
dismss the plaintiff’s ADA and Rehabilitation Act clains. In
both Datto | and Datto II1l, the plaintiff brings ADA clains under
Title Il (discrimnation by a public entity ), Title Ill (public
accomodation discrimnation), and Title IV (retaliation), 42
US. C § 12131 et seq., 8§ 12181 et seq., and § 12203. The
plaintiff brings Rehabilitation Act clains under section 505,
codified at 29 U . S.C. 8 794, which forbids disability
discrimnation in any programreceiving federal assistance, and
34 CF.R 8§ 100.7(e), which forbids retaliation for exercising
rights under the Act. The plaintiff brings his retaliation

claims under the ADA and the Rehabilitation Act against al
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def endants. He brings his other ADA and Rehabilitation Act
clains only against Jefferson and Jefferson Hospital

Because the defendants rai se separate argunents in
Datto | and Datto IIl for dism ssal of these clains, the Court

w || address each case separately.

1. Datto |

The defendants contend that the plaintiff’s ADA and
Rehabilitation Act clains in Datto | are tinme-barred. |In the
alternative they argue that the plaintiff’s retaliation clains
agai nst the individual defendants nust be di sm ssed because

neither statute provides for such liability.

a. Statute of Limtations

Al t hough the statute of |imtations is an affirmative
defense, it may be raised in a notion to dism ss where the
plaintiff's failure to conply with the limtations period is
apparent fromthe face of the pleadings. |In evaluating the
statute of |imtations on a notion to dismss, a court is [imted
to the allegations of the conplaint, the exhibits attached to the

conplaint, and matters of public record. Oshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384 n.1, n.2 (3d Cr

1994). A court nust accept the factual allegations of the

conplaint as true, but need not accept as true |egal concl usions
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couched as factual allegations. Ashcroft v. Igbal, 129 S. C

1937, 1950 (U.S. 2009).

The statute of limtations for the plaintiff’s ADA and
Rehabilitation Act clains is two years. Because neither the ADA
nor the Rehabilitation Act contains an express limtation period,
their statute of limtations is determ ned by |ooking to the
l[imtations period for the nost anal ogous cause of action in the
state in which it sits. For the plaintiff’s clains under the ADA
and the Rehabilitation Act, this is Pennsylvania s two-year

[imtations period for personal injury actions. Disabled in

Action of Pa. v. S.E. Pa. Trans. Auth., 539 F.3d 199, 208 (3d

Cr. 2008) (uphol ding application of Pennsylvania s personal
injury limtations period to clainms under ADA Title Il and § 505

of the Rehabilitation Act); Soignier v. Am Bd. of Plastic

Surgery, 92 F.3d 547, 551 (7th Cr. 1996) (uphol ding application
of state | aw personal injury statute of limtations to claim
under ADA Title Il1l).

The plaintiff began Datto | by filing a praecipe in
state court asking for the issuance of a wit of summons on July

11, 2007.° Under Pennsylvania procedure, the filing of such a

5 In some portions of the defendants’ brief in support of
its notion to dismss Datto |, the defendants state that the
plaintiff filed the praecipe in Datto I on July 11, 2007; in
other portions of the brief, the defendants give the date as June
11, 2007. A review of the state court docket shows the praecipe
was filed July 11, 2007.
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praecipe is sufficient to coomence a | awsuit for purposes of
tolling the statute of limtations.® Pa. R Cv. P. 1007.

Datto | having been filed on July 11, 2007, the
plaintiff’'s ADA and Rehabilitation Act clainms will be tinme-barred
if they accrued before July 11, 2005. The defendants contend
that the plaintiff’s clains accrued when Jefferson notified him
that he was dismssed, in a letter dated May 31, 2005. The
plaintiff contends that his clainms accrued, at the earliest, when
he | earned that his appeal of the dism ssal was denied, which the
plaintiff states that he knew on July 12, 2005, but which the
docunents attached to his conplaint indicate occurred on July 13

or July 20, 2005.” The plaintiff also contends that his clains

6 Under Pennsyl vania | aw, although an action can be begun
by filing a praecipe for a wit of sumons, doing so will only
toll the statute of limtations if the plaintiff nmakes a
“good-faith effort to effectuate notice” that the suit has begun.
McCreesh v. Gty of Phila., 888 A 2d 664, 666-67 (Pa. 2005).

Lack of good faith, however, can only be found where “plaintiffs
have denonstrated an intent to stall the judicial machinery or
where plaintiffs' failure to conply with the Rules of Cvil
Procedure has prejudiced defendant.” 1d. at 674. To nake such a
finding, evidentiary determ nations are usually required. See
Farinacci v. Beaver Cy. Indus. Dev. Auth., 511 A 2d 757, 759
(Pa. 1986). The defendants have not alleged such a |ack of good
faith by the plaintiff and concede in their notions that the
plaintiff’s filing of the praecipes for wits of sunmons tolled
the statute of limtations in both cases.

! In the brief in opposition to the notion to dism ss,
the plaintiff states that he | earned that his appeal had been
denied on July 12, 2005. Although this date is not alleged in
his conplaint, a July 13, 2005, emmil exchange between the
plaintiff and Dr. Lopez, attached to the conplaint as Exhibit Z,
indicates the plaintiff knew his appeal had been deni ed on that
date. Jefferson formally notified the plaintiff that his appeal
had been denied in two letters dated July 20 and July 21, 2005.
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arising fromJefferson's failure to reinstate himaccrued no
earlier than Cctober 2006, when Jefferson refused to allow himto
return after he net its conditions for reinstatenent. He
alternatively argues that, because Jefferson still refuses to
allow himto return, his claimcontinues to accrue under a
continuing violation theory.

Both the United States Suprenme Court and the United
States Court of Appeals for the Third Crcuit have addressed when
clainms arising out of a termnation or dismssal accrue in the
context of enploynment discrimnation clainms under statutes other
than the ADA and the Rehabilitation Act. These decisions have
hel d that, in the enploynment context, a claimof unlawful
di scrim nation accrues when an enpl oyer “establishes its official
position and communi cates that position by giving notice to the

affected enployee.” Bailey v. United Airlines, 279 F.3d 194 (3d

Cr. 2002) (citing Del. State College v. R cks, 449 U S. 250, 257

(1980)). A enployer establishes an “official position” when it
“uncondi tional | y” makes an adverse enpl oynent deci sion and

communi cates that decision to the plaintiff. 1d.; see also

Wat son v. Eastnman Kodak Co., 235 F.3d 851, 855-56 (3d Cr. 2000);

Colgan v. Fisher Scientific Co., 935 F.2d 1407, 1419 (3d Cr

Because all of these dates are after the day upon which the
plaintiff's clains in Datto | nust have accrued to be tinely, the
Court need not decide exactly when the plaintiff |earned of the
deni al .
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1991) (ADEA cl ai maccrued when the enpl oyer reached a “definitive
conclusion” to termnate the plaintiff).

In Ricks, the United States Suprene Court considered a
cl ai m brought by a university professor who was denied tenure and
ultimately dism ssed. Because the facts of Ricks have sone
parallels to those here, the Court will discuss the case in sone
detail.

In February 1973, a university faculty comnmttee
informed the Ricks plaintiff that it would not be recomendi ng
himfor tenure, but that it would reconsider its decision in a
year. |In February 1974, the faculty conm ttee agai n deci ded not
to recoomend the plaintiff for tenure. |In March 1974, the ful
faculty senate adopted the conmttee’ s recommendati on and, | ater
that nonth, the board of directors of the university formally
denied the plaintiff tenure. The plaintiff then filed a
gri evance seeking reconsideration of the decision. [d., 449 U S
at 252.

The university’s policy was to term nate any faculty
menber considered and rejected for tenure, but to delay the
termnation by offering the faculty nmenber a one-year “termnal”
contract, after which he or she would | eave the university. The
Ricks plaintiff was offered and accepted such a contract in June
1974. In Septenber 1974, the plaintiff’s grievance was denied
and, in June 1975, at the end of his one-year contract, the

plaintiff was discharged. 1d., 449 U S at 252-54.
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The Ricks plaintiff filed a conplaint with the Equal
Enmpl oynent Qpportunity Comm ssion (“EEOCC’) in April 1975 and, in
Septenber 1977, after receiving his right-to-sue letter, filed
suit under Title VII and 42 U S.C. §8 1981. The defendants noved
to dismss on the ground that the plaintiff’s clains were timne-
barred because he had not filed his EEOC conplaint within 180
days of the relevant allegedly unlawful enploynent action, as
required for his Title VII claim or filed his lawsuit within
three years of the defendants’ discrimnatory actions, as
required for his 8 1981 claim The district court granted the
nmotion to dismss, finding that the plaintiff’s claimaccrued
upon the denial of tenure. The court of appeals reversed,
finding that the claimaccrued only upon the plaintiff’s ultimte
termnation. On appeal, the Suprenme Court reversed and upheld
the district court’s dismssal. 1d., 449 U S. at 254-256.

The Supreme Court held that, to determ ne when the
plaintiff’s claimaccrued, a court was required to first identify
the precise unl awmful enploynment practice challenged by the
plaintiff. The Court found that, although the plaintiff had
attenpted on appeal to characterize his claimas challenging both
his denial of tenure and his term nation as notivated by unl awf ul
discrimnation, this was contradicted by the allegations of his
conplaint. The plaintiff's conplaint failed to all ege any
discrimnatory acts occurring up to the tinme of his term nation

or that the manner of his termnation differed fromthose of
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ot her faculty nenbers who had been denied tenure. Because the
only alleged discrimnation in the case concerned the denial of
tenure, the Court found that the plaintiff’s discrimnation claim
accrued when that decision “was made and communi cated” to the
plaintiff. 1d., 449 U S. at 259. The plaintiff’s subsequent
termnation was only an “effect” or “consequence” of the
defendant’s all eged discrimnatory denial of tenure but not a
discrimnatory act itself. [1d. at 259.

Having found that the plaintiff’s claimaccrued when
the decision to deny himtenure was “made and comruni cated” to
him the Court next considered the effect of the plaintiff’s
gri evance appealing the university’s tenure decision. The Court
found that the statute of |imtations began to run when the
plaintiff was notified in a letter sent in June 1974 of the
university' s official decision to deny himtenure. Although the
plaintiff’s grievance was pending at this time and was not
decided until Septenber 1974, the Court held that this did not
affect the limtations period. The Court found that the
university’'s “willingness to change its prior decision if Ricks
grievance were found to be neritorious” did not render its tenure
decision tentative, as it nerely provided a renedy to an deci sion
al ready made. 1d., 449 U. S. at 261. Because the June 1974
accrual date neant that the plaintiffs’ clains had been filed

outside the statute of limtations, the Court remanded the case
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with instructions to reinstate the district court’s dism ssal.
Id. at 262.

In this case, as instructed by R cks, the court nust
begin an analysis of the statute of limtations by identifying
t he unl awful actions challenged by the plaintiff. The
al l egations of the operative conplaint challenge two distinct
deci sions by the defendants: the decision to dismss the
plaintiff fromJefferson's MD./Ph.D. program first conmuni cated
to himin a letter of May 31, 2005, and subsequently upheld on
appeal and communicated to himJuly 20 and 21, 2005, and the
decision not to reinstate himto the program which the plaintiff
al | eges took place in October 2006.

The plaintiff’s clainms concerning the first decision
accrued on May 31, 2005, when the plaintiff was notified by
letter that Jefferson had dism ssed him The letter told the
plaintiff that the Jefferson Conmttee on Student Pronotion “has
deci ded that your status at Jefferson Medical College has been
officially dismssed.” This |anguage is not equivocal. It
describes a conpleted decision to dismss the plaintiff and
describes his current status as “officially dismssed.” Wth the
letter, Jefferson “made and communi cated” the decision and
started the statute of limtations running on all the plaintiff’s
clains concerning it. See R cks, 449 U S. at 259; Bailey, 279
F.3d at 199.
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The plaintiff’s appeal of this decision and the
possibility that it could have been reversed do not change when
t he cause of action accrued or otherwise toll the statute of
limtations. Like the grievance in R cks, this was an
opportunity for the plaintiff to have the defendants reconsider a
deci sion that had al ready been made. As such, the plaintiff’s
cause of action arose when the initial decision was comuni cated
to him not upon the conclusion of his appeal.

Having found that the plaintiff’s clains concerning
Jefferson’s decision to dismss himfromthe MD./Ph.D. program
accrued on May 31, 2005, the Court wll dismss the plaintiff’s
ADA and Rehabilitation Act clains in Datto | concerning that
decision. To be tinely, the plaintiff would have had to file
those clains by May 31, 2007, and Datto |I was not begun until
July 11, 2007. As discussed below, the Court finds that these
cl ai ms cannot be considered part of a continuing violation that
m ght toll the statute of limtations.

The second deci sion challenged by the plaintiff is
Jefferson’s refusal to reinstate him The July 20, 2005, letter
to the plaintiff from Assistant Dean Lopez infornmed the plaintiff
that his appeal had been denied but set out three conditions
that, if nmet, would allow the plaintiff to be reinstated. The
plaintiff alleges that he satisfied these conditions, but that,
in October 2006, the university “attenpted to revoke” its pron se

to reinstate him Although the conplaint gives few details
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concerning this October 2006 decision, it is clear that the
plaintiff is alleging that the decision not to reinstate himwas
both notivated by discrimnatory or retaliatory ani mus and
constituted a failure to accommpdate his disability in violation
of the ADA and Rehabilitation Acts. See Datto | Conpl 9T 191,
197, 203, 217, 222.

In his brief, the plaintiff seeks to characterize the
Cct ober 2006 failure to reinstate himas a “continuing violation”
and part of a pattern and practice that includes his initial
di sm ssal. Wen a defendant's conduct is part of a continuing
practice, the statute of limtations is extended so that an
action wll be tinely as long as the |ast act evidencing the
continuing practice falls within the limtations period. Brenner

v. Local 514, United Bd. of Carpenters & Joiners, 927 F.2d 1283,

1295 (3d Cir. 1991). In this case, if the plaintiff’s clains
concerning the failure to reinstate himwere filed wthin the
statute of limtations and were part of a continuing practice
with his dismssal, then the plaintiff’s otherw se tinme-barred
claims concerning the dism ssal would be tinely.

A continuing violation theory, however, is restricted
to situations like those alleging a hostile work environnment,
i nvol ving repeated actions that may not be actionable on their

own. Nat'l R R Passenger Corp. v. Mrgan, 536 U. S. 101, 115

(2002). The theory does not apply to “[d]iscrete acts such as

termnation, failure to pronote, denial of transfer, or refusal
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to hire” in which “[e]ach discrete discrimnatory act starts a
new clock for filing charges alleging that act.” |[d. at 114.%
Here, Jefferson’s May 2005 decision to dismss the plaintiff and
its October 2006 decision not to reinstate himare separate and
di screte acts, and each therefore has its own statute of
[imtations clock.

In Datto |, the plaintiff’s ADA and Rehabilitation Act
claims concerning the decision not to reinstate himare tinely.
The two-year statute of limtations on the October 2006 deci sion
expi red Cctober 2008, and Datto | was filed over a year earlier

on July 11, 2007.

(1) Individual Liability Under the ADA

Whet her the ADA inposes liability upon individuals for
claims of retaliation is an issue that has divided the federa
courts. Some courts have held that individual liability is not
avai lable for retaliation clains under the ADA because the ADA' s

terms should be interpreted in light of Title VII's prohibition

8 Morgan invol ved a case brought under Title VII. The
United States Court of Appeals for the Third G rcuit has applied
Morgan to cases brought under the ADA in at |east three
unpubl i shed, non-precedential decisions. Zankel v. Tenple Univ.,
245 Fed. Appx. 196, 198-99 (3d GCir. 2007); Zdziech v.
DaimerChrysler Corp., 114 Fed. Appx. 469, 471 (3d Gr. 2004);
Shenkan v. Potter, 71 Fed. Appx. 893, 895 (3d Gr. 2003). It has
al so described Mirgan’s distinction between discrete acts and
continuing violations as a “generic feature of federal enploynent
law’ in O Connor v. Gty of Newark, 440 F.3d 125, 128 (3d Cr
2006) (applying Morgan in a 8§ 1983 case).
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on individual liability. Owher courts, |ooking nore closely at

the statutory | anguage, have held that the ADA i nposes i ndivi dual
liability for retaliation clains that do not involve enpl oynent.
The Court will begin its analysis with a general overview of the

ADA and its provisions.

(a) Statutory Structure and Text

The ADA contains four sub-parts. The first three
sections of the statute, Titles I, Il, and IIl, bar
discrimnation on the basis of disability in different areas of
public life.

ADA Title | addresses discrimnation in enploynment and
bars disability discrimnation by an “enpl oyer, enploynent
agency, | abor organization, or joint |abor-nmanagenent commttee.”
42 U.S.C. 88 12111(2), 12112. Title | contains its own
enf orcenment provision, 8 12117, which incorporates the renedies
of Title VIl of the Gvil R ghts Act, 42 U S.C. 88 2000e-4 to -9.

ADA Title Il, in pertinent part, bars disability
discrimnation in the services, prograns, or activities of a
“public entity,” defined as a state or |ocal governnent, its

agencies or instrunmentalities, and the National Railroad

Passenger Corporation or any commuter authority. 1d.
88 12131(1), 12132.° Title Il contains an enforcenment provision,
° Title Il is itself divided into two parts, Part A and

Part B. Part A 88 12131-12134, concerns discrimnation by
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§ 12133, which incorporates the renedies of the Rehabilitation
Act, 29 U S.C. § 794a(a)(2), which, in turn, incorporates Title
VI of the Civil Rights Act, 42 U S.C. 88 2000d, et seq.

ADA Title Il addresses disability discrimnation in
publ i c accommodati ons, defined to include places of education
i ncl udi ng post-graduate private schools, and bars disability
di scrimnation by “any person who owns, |eases (or |eases to), or
operates a place of public accommodation.” 88 12181(7)(J),
12182. The enforcenent provision of Title Ill, § 12188,
incorporates the renedies of Title Il of the Gvil R ghts Act, 42
U.S.C. § 2000a- 3.

The final sub-part of the ADA, Title IV, contains
m scel | aneous provisions. One of these provisions, 8§ 12203,
forbids retaliation agai nst anyone for opposing actions nade
unl awf ul under the ADA or for participating in a charge under the
ADA. 8§ 12203(a). It also forbids coercion or intimdation
agai nst anyone exercising his or her rights under the statute.
8§ 12203(b). The relevant | anguage concerning retaliation is
broadl y wor ded:

No person shall discrimnate against any

i ndi vi dual because such individual has

opposed any act or practice nmade unl awful by

this chapter or because such individual made

a charge, testified, assisted, or
participated in any nmanner in an

public entities and is the subsection at issue in this case.
Part B, 88 12141-12165, applies to public transportation.
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i nvestigation, proceeding, or hearing under
this chapter.

§ 12203(a) (enphasis added).

Section 12203 contains its own enforcenent provision
whi ch provi des that anyone subject to retaliation or coercion in
violation of the section shall have “[t]he renedi es and
procedures avail abl e” under the specific enforcenment provisions
of Titles I, Il, and Ill, with respect to retaliation concerning
t hose respective provisions. 8§ 12203(c). Under this |anguage, a
plaintiff bringing a retaliation claimw ||l have different
remedi es dependi ng on the particular rights under the ADA at
i ssue. For exanple, a plaintiff bringing an ADA retaliation
clai minvol ving enploynment will have the renedies of Title | of
the ADA, which incorporates the renedies of Title VII, but a
plaintiff bringing a retaliation claiminvolving public
accommodations will have the renedies of Title Il of the ADA,

incorporating the renedies of Title Il of the Cvil R ghts Act.

(b) Prior Decisions

The United States Court of Appeals for the Third
Circuit has not yet addressed whether individual liability exists
for retaliation clains under the ADA, but it has addressed the
exi stence of such liability for discrimnation clains under the
ADA's other three titles. It has stated in dicta that individual

liability is not available for discrimnation clains brought
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under Title | or Title Il of the ADA Kosl ow v. Commw. of Pa.,

302 F.3d 161, 178 (3d GCr. 2002) (“there appears to be no
individual litability for damages under Title | of the ADA");

Enerson v. Theil College, 296 F.3d 184, 189 (3d Gr. 2002)

(suggesting in dicta that “individuals are not |iable under

Titles | and Il of the ADA’) (citing Garcia v. S.U.N. Y. Health

Sciences Ctr., 280 F.3d 98, 107 (2d Gr. 2001) (holding Title Il

does not allow suits against individuals). 1t has also held that
individual litability is available under Title Il of the ADA, but
only if an individual owns, |eases, or operates a place of public
accomodati on. Enmerson, 296 F.3d at 189.1°

Courts that have addressed individual liability for
retaliation clains under the ADA have reached different

concl usi ons dependi ng on what rights under the ADA are invol ved

in the claim |In cases involving retaliation for the exercise of
rights under Title I, involving enploynent, courts have uniformy
found that individual liability is not available. |1n cases

involving retaliation for exercising rights under Title |1

10 Al t hough the Enmerson court found individual liability
coul d be inposed under Title Il on owners, |lessors, or operators
of public acconmmodations, it interpreted the scope of this
liability narromy. The court held that to “operate” a public
accommodation within the neaning of the statute, one nust control
or direct its functioning or conduct its affairs. 1In applying
this definition, the court found, w thout explanation, that the
presi dent, deans, and faculty nenbers of a college could not be

considered to “operate” it within the nmeaning of Title IIl and so
were not subject to individual liability. Enerson, 296 F.3d at
189.
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involving discrimnation by public entities, courts have divided
as to the existence of individual liability. Cases involving
retaliation for exercise of Title IIl rights, involving public
accommodat i ons, have been few and | ess clearly reasoned, but have
deni ed individual liability.

Here, the plaintiff brings retaliation clains for the
exercise of his rights under ADA Title Il and Title |11
Al though the plaintiff has not alleged retaliation involving
Title I, the Court will nonetheless start by discussing decisions
i nvol vi ng such cl ai ns because their reasoning forns the basis for

subsequent decisions concerning Title Il and Title I11.

i) Title |
Courts considering retaliation clains involving the
exercise of Title I rights forbidding enploynment discrimnation
have found that individual liability may not be inposed for such

clains. See, e.q., Albra v. Advan, Inc., 490 F.3d 826, 830-34

(11th Gr. 2007); Butler v. Gty of Prairie Village, 172 F.3d

736, 744 (10th Cr. 1999); Stern v. Cal. State Archives, 982 F

Supp. 690, 692-93 (E.D. Cal. 1997); Mlnerney v. Myer Lunber and

Hardware, Inc., 244 F. Supp.2d 393 (E.D. Pa. 2002).

These decisions rely on the simlarity between Title
VIl, the Age Discrimnation in Enploynent Act (“ADEA’), and Title
| of the ADA, which all involve discrimnation in enploynent.

All three statutes inpose liability on enployers and define an
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“enployer” simlarly as “a person” engaged in industry or
commerce who has either fifteen or twenty or nore enpl oyees.
Conpare 42 U.S. C. § 12111(5)(A) wth id. § 2000e(b) and 29 U S.C
8 630(b). Because of this simlarity in |anguage and purpose,
courts have routinely held that decisions interpreting one
statute should guide the interpretation of the other. See, e.q.

Newnman v. GHS Osteopathic, Inc., 60 F.3d 153, 157 (3d Cr. 1995)

(noting that “the ADA, ADEA, and Title VIl all serve the sane
purpose -- to prohibit discrimnation in enploynent against
menbers of certain classes[, and] . . . the nethods and manner of
proof under one statute should informthe standards under the

others as well.”); EEE.OC v. AIC Sec. Investigations, Ltd., 55

F.3d 1276, 1280 (7th Cr. 1995) (“Courts routinely apply
argunents regarding individual liability to all three statutes
i nt erchangeably.”).

Title VII has I ong been interpreted not to inpose

l[tability on individuals. Sheridan v. E. 1. DuPont de Nenpurs and

Co., 100 F.3d 1061, 1077 (3d Cr. 1996). This conclusion is
based, in part, on the structure of the statute, which sets out a
sliding scale for damages based on an enpl oyer’s nunber of

enpl oyees that makes no reference to the amobunt of damages
payabl e by an individual. [d. 1077-78. Based on the sane
reasoning, Title | of the ADA has al so been interpreted to not

i npose individual liability. See Koslowv. Commw. of Pa., 302

F.3d 161, 178 (3d Gr. 2002) (stating that there “appears to be
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no individual liability for damages under Title | of the ADA and

citing ALC Sec. Investigations, 55 F.3d at 1280 (hol ding that

Title | did not inpose individual liability for damages and
citing cases so holding under Title VIl and the ADEA)).

Courts addressing whether individual liability may be
i nposed under the ADA for retaliation clains involving enpl oynent
have often not distingui shed between discrimnation clains under
Title I of the ADA and retaliation clains under Title IV,
8§ 12203. Such cases have held, w thout separate analysis, that
individual litability is not available under either type of claim

See, e.qg,, Butler, 172 F. 3d at 744; Mlnerney, 244 F. Supp.2d at

397-98. These decisions do not address the distinct |anguage of
8§ 12203(a) prohibiting retaliation by “persons.”

Several courts have addressed the statutory text of
§ 12203 and have reached the sane conclusion that individual
liability is not available for retaliation clainms. Albra, 490
F.3d at 830-34; Stern, 982 F. Supp. at 692-94. These deci sions
reason that the reach of the broad | anguage of § 12203(a),
referring to retaliation by “persons,” is narrowed by the
enforcenent provisions of 8 12203(c), which with respect to
clainms involving enpl oynent incorporate the renedies of Title
VII. Because Title VIl has been consistently held not to provide
a renmedy agai nst individual defendants, these courts reason that,
by incorporating Title VII renedies in clainms involving

enpl oynent, the retaliation provision of the ADA has been
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simlarly limted. Albra, 490 F.3d at 832-33; Stern, 982 F

Supp. at 694.
ii) Title Il
Title I'l of the ADA concerns discrimnation by “public
entities.” As nentioned earlier, the United States Court of

Appeals for the Third Grcuit has suggested, in accordance with
ot her courts that have considered the issue, that Title Il does
not inpose liability upon individuals, at |east for damages.
Enmerson, 296 F.3d at 189 (dicta) (citing Garcia, 280 F.3d at

107); see also Alsbrook v. Gty of Maunelle, 184 F.3d 999, 1005

n.8 (8th Cir. 1999) (no individual liability under Title I1l);
c.f. Harris v. MIls, 572 F.3d 66, 72 (2d G r. 2009) (individuals
may be sued under Title Il in their official capacity for

prospective injunctive relief under Ex Parte Young); MCarthy ex

rel. Travis v. Hawkins, 381 F.3d 407, 413-14 (5th Gr. 2004)

(sane).

In considering retaliation clains under the ADA
involving public entities, courts have divided as to whet her
individual litability exists. At |east one court has held that it
does not, assum ng w thout explanation that Title VII's
prohibition on individual liability should apply to al

provisions of the ADA. Baird ex rel. Baird v. Rose, 192 F. 3d

462, 472 (4th CGr. 1999) (“because Congress has made the renedies

available in Title VII applicable to ADA actions, the ADA does
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not permt an action against individual defendants for
retaliation for conduct protected by the ADA’). Baird did not
address the | anguage of 8 12203(a) forbidding retaliation by
“persons” or consider that the rel evant enforcenent provisions of
8§ 12203(c) for clainms involving a public entity incorporate the
renmedies of Title VI, not Title VII.

O her courts have nore directly grappled with the

statutory | anguage. The leading case to do so is Shotz v. Gty

of Plantation, 344 F.3d 1161 (11th Cr. 2003). Shotz began by

recogni zing that the | anguage of 8§ 12203(a), forbidding
retaliation by “persons,” inposed a duty on individuals “to
refrain fromsuch conduct.” |1d. at 1168. The court reasoned
that the fact that the statute “inposes such a duty on a class of
actors does not conpel the further conclusion that individual
menbers of that class are anenable to private suit or otherw se
liable for a breach of that duty.” 1d. To determ ne whet her
individuals were liable for retaliation, the Shotz court turned
to the applicable enforcenment provision of the statute,
incorporating the remedies of Title VI, 42 U.S.C. 88 2000e-5(f)-
(k).

Title VI provides that no person shall be excluded from
participation or subjected to discrimnation by any program or
activity receiving federal funds. 42 U S.C. 88 2000d. Although
the statute contains no private right of action, one has been

inplied that allows for both conpensatory danmages and injunctive
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relief. Barnes v. Gorman, 536 U.S. 181, 185-87 (2002). Because

Title VI is an exercise of the Congress’s Spendi ng Power, courts
have interpreted Title VI to inpose liability only upon those who
actually receive federal funds for the programor activity at

i ssue and have, therefore, held that individuals are ordinarily
not |iable under the statute. See Shotz, 344 F.3d at 1169-70;

Shannon v. lLardi zzone, 2008 W. 2385790 (D. Del. June 11, 2008),

aff’d, 2009 W. 1705664 (3d Cr. June 18, 2009) (unpublished op.);
Kelly v. Rice, 375 F. Supp.2d 203, 209 (S.D.N. Y. 2005).

Shotz found that, because Title VI did not reach
i ndi vi dual s unl ess they could be held to be recipients of federal
funds, there was a conflict between the broad | anguage of
8§ 12203(a) inposing liability upon all “persons” and the
appl i cabl e enforcenment provisions of 8 12203(c) that incorporated
Title VI's renedies. Shotz described the conflict as:

Did Congress intend the rights-and

duty-creating | anguage in the ADA

anti-retaliation provision to, itself,

countenance liability against individuals for

its violation, or did Congress intend the

remedi es available for Title VI violations to

control exclusively the type of relief

avai l able as well as the appropriate scope of

[iability?
Id. at 1171.

Shot z expressed concern that if the renedies of Title
VI governed the scope of liability for retaliation involving
public services under the ADA, the result m ght deviate

considerably fromthe ADA's intent and purpose. Unlike Title VI,
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the ADA was not enacted under the spending power and was intended
to reach all “public entities,” regardl ess of whether they

recei ved federal funds. Shotz also noted that limting the ADA' s
retaliation provision to only recipients of federal funds m ght
make it duplicative of the Rehabilitation Act, 29 U S.C. A § 794,
which simlarly prohibits disability discrimnation by entities
receiving federal funding. 1d. at 1174.

After considering both the text and the |egislative
history of the ADA, the Shotz court held that it was unable to
resolve the conflict and that the statute was anbi guous. The
court, therefore, turned to agency interpretations. 1d. at 1177.

Regul ations construing the retaliation provision of the
ADA have been issued by the United States Departnent of Justice
(“DAJ”).* In pertinent part, they state that "[n]o private or
public entity shall discrimnate against any individual because
t hat individual has opposed any act or practice made unl awful by
this part. . . ." 28 CF.R 88 35.134. In issuing these

regul ations, the DQJ provided a section-by-section anal ysis,

1 The authority to issue regulations to i nplenent the ADA
is apportioned by title. See Sutton v. United Air Lines, Inc.,
527 U.S. 471, 478-79 (1999). The EEOCC has authority to issue
regul ations pertaining to ADA Title I, 88 12111-12117, pursuant
to 8§ 12116. The Attorney General, through the Departnent of
Justice, has authority to issue regulations with respect to Title
1, subtitle A, 88 12131-12134, pursuant to 8 12134 and with
respect to the non-transportation provisions of Title I1I
pursuant to 8§ 12186(b). The Secretary of Transportation has
authority to issue regulations pertaining to the transportation
provisions of Titles Il and Ill, pursuant to 8 12149(a).
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publ i shed as an appendi x to the regul ations, which explains their
scope. Wth respect to the ADA's retaliation provision, it
st at es:

Because this section prohibits any act of
retaliation or coercion in response to an
individual's effort to exercise rights
established by the Act . . . the section
applies not only to public entities subject
to this part, but also to persons acting in
an individual capacity or to private
entities. For exanple, it would be a
violation of the Act and this part for a
private individual to harass or intimdate an
individual with a disability in an effort to
prevent that individual fromattending a
concert in a State-owned park. It would,

i kewi se, be a violation of the Act and this
part for a private entity to take adverse
action agai nst an enpl oyee who appeared as a
w tness on behal f of an individual who sought
to enforce the Act.

28 CF.R Part 35, App. A, “Nondiscrimnation on the Basis of
Disability in State and Local Governnment Services,” 56 Fed. Reg.
35,696, 35,707 (July 26, 1991).

Shotz found that these DQJ regul ations were entitled to
Chevron deference as a perm ssible construction of an anbi guous
stat ute. The court therefore held that individuals could be
liable for violating 8§ 12203 of the ADA for retaliation involving
public services. |d., 344 F.3d at 1179-80.

Several courts since the Shotz decision have adopted
its reasoning and simlarly found that ADA retaliation clains
i nvol ving public services may be brought against individuals.

See Alston v. District of Colunbia, 561 F. Supp.2d 29 (D.D.C.
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2008); Thomas v. Pa. Dep't of Corr., 2008 W. 68628 *5 (WD. Pa.

Jan. 04, 2008); Zied-Canpbell v. Richman, 2007 W. 1031399 at *18

(MD. Pa. March 30, 2007).

iii) Title 111
This Court has found only two deci sions addressing
individual liability for ADA retaliation clainms under 8§ 12203
involving disability discrimnation in public accommobdati ons,

actionable under Title |11l of the ADA. Scott v. G eater Phila.

Health Action, Inc., 2008 W. 4140407, *4 (E.D. Pa. Sep 05, 2008);

Douris v. Schweiker, 229 F. Supp.2d 391, 396-97 (E.D. Pa. 2002).

Both hold that individual liability is not available for such
claims on the basis of a “consensus view in this judicial
district” that there is “no individual liability under the ADA.”
Scott at *4; Douris at 397 (citations and internal quotations
omtted). The cases cited in support of this consensus, however,
concern discrimnation in the context of enploynent, not public
accommodations. Douris expressly relies on Title VII's
prohibition on individual liability in support of its hol ding.

Nei t her case addresses the specific | anguage of § 122083.
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(c) Analysis of Individual Liability

The Court finds that individual liability may be
i nposed for retaliation clains under the ADA invol ving either
public entities or public accommobdati ons.

The Court begins with the clear statenent of § 12203(a)
that “no person” shall discrimnate against any individual for
opposi ng an act or practice nmade unl awful under the ADA or
participating in a proceedi ng under the ADA. This | anguage
i nposes a duty on individuals and, standing al one, would support
individual liability under the statute.

The Court nust next consider whether the enforcenent
provi sions of 8 12203(c) narrow the scope of liability under the
statute. As discussed above, courts considering ADA retaliation
clainms in the context of enploynment have | ooked to Title VII's
prohibition on individual liability and simlarly limted clains
under the ADA. This is appropriate in enploynent cases because,
under 8§ 12203(c), retaliation clainms in that context apply the
remedies of Title |I of the ADA, which incorporates the renedies
of Title VII. Title VII, however, is not relevant to retaliation
clainms involving public entities or public acconmopdati ons
because, for such clains, 8 12203(c) authorizes the renedi es of
different sections of the GCvil Rights Act.

Wth respect to retaliation clains involving public
entities, 8 12203(c) incorporates renedial provisions of Title

VI. As discussed above, the Shotz decision found a conflict
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bet ween the broad | anguage of § 12203(a), which seem ngly

aut horizes individual liability, and the restricted scope of
Title VI, which as an exercise of the congressional spending
power, reaches only recipients of federal funds. Shotz found
that this conflict rendered the statute anbi guous and deferred to
DQJ regul ations which had interpreted the statute to all ow

i ndi vidual liability.

The Court is not convinced that there is necessarily a
conflict between 8§ 12203(a) and the incorporated provisions of
Title VI. Courts have |imted the scope of liability under Title
VI to only entities actually receiving federal funds because the
statute i s based on the spending power. See Shotz, 344 F. 3d at
1169- 70; Shannon, 2008 W. 2385790, aff’d, 2009 W. 1705664; Kelly,
375 F. Supp.2d at 209. The authority for Title Il of the ADA,
however, is not the spending power, but 8 5 of the Fourteenth

Amendnent. Tennessee v. lLane, 541 U. S. 509, 533-34 (2004). Wen

the provisions of Title VI are incorporated into the ADA, through
t he enforcenent provisions of 8 12203 and Title I, they are no
| onger authorized by the spending clause, but by the Fourteenth
Amendnent, and therefore no | onger need to be interpreted
narrow vy.

If the provisions of Title VI, as incorporated into the
ADA, are no longer interpreted as limted by the contours of the
spendi ng power, then there is no irreconcilable conflict between

t hose provisions and the broad | anguage of 8§ 12203(a), and both
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can be interpreted to allow for individual liability. Such a
result would harnonize both the liability and enforcenent
provi sions of 8§ 12203 and woul d accord wth the interpretive
regul ations issued by the DQJ. The Court therefore finds that
i ndi viduals may be subject to liability under 8§ 12203 for
retaliation clains involving public entities.

Wth respect to retaliation clains involving public
accommodations, the Court simlarly finds that 8§ 12203 i nposes
individual liability. For such clains, 8 12203(c) i ncorporates
the renedies of Title Ill, which in turn incorporates provisions
of Title Il of the Cvil R ghts Act. The applicable provisions
of Title Il authorize suits by private parties agai nst “persons”
for injunctive relief:

Whenever any person has engaged or there are

reasonabl e grounds to believe that any person

is about to engage in any act or practice

prohi bited by section 2000a-2 of this title,

a civil action for preventive relief,

i ncluding an application for a permanent or

tenporary injunction, restraining order, or

ot her order, may be instituted by the person

aggri eved .

42 U.S.C. § 2000a-3(a). There is, therefore, no conflict between
the liability | anguage of 8 12203(a) and the remnedi al provisions

of Title Il: both allow suits for injunctive relief against

“persons.”
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(2) Individual Liability Under the
Rehabilitation Act

The plaintiff has brought clains in Datto | agai nst
Jefferson for violating 8 504 of the Rehabilitation Act, 29
U S.C 8 794, and against all defendants for retaliating against
him for exercising his rights under the Act, citing 34 CF. R 8§
100.7(e). The defendants nove to dismss the retaliation clains
under the Rehabilitation Act against the individual defendants.
Section 504 of the Rehabilitation Act provides that:
No ot herw se qualified individual with a
disability in the United States . . . shall
solely by reason of her or his disability, be
excluded fromthe participation in, be denied
the benefits of, or be subjected to
di scrim nation under any programor activity
recei ving Federal financial assistance .
29 U.S.C. 8 794(a). A “programor activity” is defined to
i nclude the operations of a college or university. |d.
8§ 794(b)(2)(A). Section 504 gives rise to an inplied private
right of action to enforce its provisions, and Congress has

specifically provided that the remedi es and procedures of Title

VI are available to those seeking to enforce it. Three Rivers

Cr. for Independent Living v. Housing, 382 F.3d 412, 425 (3d

Cir. 2004) (citing 8 794a(a)(2)).
The United States Court of Appeals for the Third
Circuit has stated in general terns that individual liability may

not be inposed under the Rehabilitation Act. A W v. Jersey Cty

Public Schools, 486 F.3d 791, 804 (3d G r. 2007) (“Suits nmay be
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brought pursuant to Section 504 against recipients of federal
financi al assistance, but not against individuals.”). O her
courts to have considered the issue have also held that the

Rehabilitation Act does not provide for individual liability.

Garcia v. S.U N Y. Health Sciences Cr., 280 F.3d 98, 107 (2d

Cr. 2001); Taylor v. Altoona Area Sch. Dist., 513 F. Supp.2d

540, 557 (WD. Pa. 2007) (collecting cases).

The plaintiff argues that the individual defendants
here can be |liable under the Rehabilitation Act because they
m ght be the recipient of federal funds. The plaintiff relies on

Enerson v. Thiel College, 296 F.3d 184, 190 (3d Cir. 2002). 1In

Enmerson, the United States Court of Appeals for the Third Grcuit
considered a claimsimlar to that here, brought by a pro se
plaintiff against a college and individual nenbers of its faculty
and adm nistrative staff, alleging, in part, that the defendants
violated the Rehabilitation Act by dismssing the plaintiff for
academ c reasons w t hout naki ng accommobdati ons for his
disabilities. The Enerson court upheld the dism ssal of the
plaintiff’s Rehabilitation Act clains against the individual

def endants on the ground that the coll ege was the only recipient
of federal funds, holding that “[b]ecause the individual

def endants do not receive federal aid, [the plaintiff] does not
state a claimagainst themunder the Rehabilitation Act.” |Id.,

296 F.3d at 190.
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The plaintiff argues that the individual defendants
here, who are all nedical faculty and adm nistrators, likely
recei ved federal funds, either through federal research grants or
federal student |oans for their nedical education. Even if this
were so (and the plaintiff does not allege it in his conplaint),
it would not be sufficient to state a cl aimagai nst these
def endants under the Rehabilitation Act. Unlike the ADA, the
Rehabilitation Act is an exercise of Congress’ constitutional
spendi ng power, conditioning the receipt of federal nobney on the
reci pi ent abiding by specified conditions. As such, the conduct
for which liability may be inposed under the Act is informed by

contract law principles. Barnes v. Grman, 536 U S. 181, 186-87

(2002) .

In this case, the “programor activity receiving
Federal financial assistance,” fromwhich the plaintiff contends
he was excluded is Jefferson’s MD./Ph.D. program The party
receiving federal funds for that program and thereby accepting
the contract-like obligations of the Rehabilitation Act, is
Jefferson. The plaintiff does not allege, nor could he
reasonably have all eged, that any of the individual defendants
recei ved federal noney for that program To the extent that any
of the individual defendants may be receiving or have received
federal funds for research grants or federal |oans for nedica

education, the receipt of those funds is unrelated to the alleged
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discrimnation or retaliation against the plaintiff and cannot
support liability under the Rehabilitation Act.

The plaintiff’s clainms under the Rehabilitation Act
agai nst the individual defendants in Datto | will therefore be

di sm ssed.

2. Datto |1

In the notion to dismss in Datto Il11, the defendants
contend that the plaintiff’s ADA and Rehabilitation Act are time-
barred; that they fail to state a claimunder either statute; and
that the retaliation clains against the individual defendants

must be di sni ssed.

a. Statute of Limtations

As discussed with respect to Datto I, the statute of
l[imtations for the plaintiff’s ADA and Rehabilitation Act clains
is two years. Datto IIl was begun by a praecipe for wit of
summons filed on Cctober 10, 2008. The ADA and Rehabilitation
Act clainms in Datto Il will therefore be untinely if they
accrued before Cctober 10, 2006, unless the limtations period
was ot herw se toll ed.

The plaintiff’s ADA and Rehabilitation Act clains in
Datto | and Datto |1l are substantively identical. Neither party
has suggested that the two conplaints concern different acts or

seek different relief. The only difference between the two
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clainms is that Datto | nanes ei ght individual defendants not
named in Datto Il and Datto |1l names one individual defendant
and one institutional defendant not naned in Datto |

Despite being substantively identical, the factua

allegations in Datto Ill are nmuch | ess detailed than Datto I. In
particular, the conplaint in Datto IIl, filed after the
def endants had noved to dism ss Datto I, in part, on statute of

[imtations grounds, alleges no dates and attaches no docunents
stating when the events at issue took place.

The Court therefore nust deci de whether it can consider
the dates alleged by the plaintiff in the Datto | conplaint, the
accuracy of which the plaintiff does not dispute, in determ ning
whether the clainms in Datto Ill are tinme-barred. The two cases
have been consolidated for all purposes, on the plaintiff’s
notion, and the conplaint in Datto | is therefore a pleading in
Datto Ill. The Court also finds that the July 20, 2005, letter
fromDr. Lopez, informng the plaintiff that his appeal of his
di sm ssal has been denied and setting out the three conditions
under which his dismssal will be reconsidered, is integral to
the plaintiff’s clainms because it sets out the reasonable
accommodations that the plaintiff contends the defendants agreed
to and then rescinded.

Gven this, the Court believes it can consider the July
20, 2005, letter in ruling on the plaintiffs’ clainms in Datto

I11. U.S. Express Lines Ltd. v. Higgins, 281 F.3d 383, 388 (3d
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Cr. 2002) (“[a]lthough a District Court may not consider natters
extraneous to the pleadings, a docunent integral to or explicitly
relied upon in the conplaint may be considered w thout converting
the notion to dismss into one for summary judgnment.”) (internal
quotation and citation omtted). The Court also believes it can
consider the plaintiff’s allegation in Datto | that the
defendants’ refusal to reinstate himto the MD./Ph.D. program
occurred in Cctober 2006.

As di scussed above in reference to Datto |, the
plaintiff’s clains under the ADA and the Rehabilitation Act are
time-barred to the extent they concern the defendants’ decision
to dismss himfromthe MD./Ph.D. program referenced in the
July 20, 2005, letter. These clains were previously found
untinmely in Datto I, filed on July 11, 2007, and are even nore
untinmely with respect to Datto Ill, filed over a year later on
Oct ober 10, 2008.

The plaintiff’s ADA and Rehabilitation Act clains are
not time-barred to the extent they concern the defendants’
alleged failure to reinstate himto the MD./Ph.D. program The
plaintiff alleges in Datto | that he was denied reinstatenent in
Cct ober 2006 and Datto Il was filed two years |ater on Cctober
10, 2008. The Court therefore cannot say that the ADA and
Rehabilitation Act clains in Datto Il concerning the plaintiff’s

failure to be reinstated are ti nme-barred.
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b. Failure to State a Caim

The defendants contend that the plaintiff has failed to
adequately state a clai munder the ADA or Rehabilitation Act in
Datto Ill. They did not make this argunent with respect to the
ADA or Rehabilitation Act clainms in Datto |

To the extent that the defendants are arguing that the
clainms in Datto Ill are too skeletal to state a claim but that
the nore detailed clainms in Datto | are sufficient, the Court
will deny the notion. Even if the bare-bones allegations in
Datto Il1, considered in isolation, were insufficient to
adequately state a claim no purpose would be served in
di sm ssing those clains only to have the plaintiff sinply re-
pl ead the allegations of Datto I. Now that the two cases are
consol i dated, the purpose of giving the defendants adequate
notice of the plaintiff’s clains, required by Rule 8 of the
Federal Rules of Cvil Procedure, has been satisfied by the
all egations in the nore detailed conplaint in Datto |

It is not clear whether the defendants are arguing that
the ADA and Rehabilitation Act clainms in Datto Ill should be
di sm ssed, even if the nore detailed allegations in Datto |I are
considered. To the extent the defendants are making this
argunent, the Court rejects it.

The defendants contend that the plaintiff has failed to
adequately allege that he is a “qualified individual with a

disability” as required to state a claimunder ADA Titles Il and
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1l or that he is an “individual with a disability” required to
state a claimunder the Rehabilitation Act. 42 U S.C. 8§ 12102,
12132, 12182; U.S.C. 8§ 705(20) The plaintiff has alleged that he
was perceived as suffering from bi-polar disorder; that he
suffered fromcognitive problens and difficulty readi ng caused by
the side-effects of nedication for that disorder; and that he
suffered froma learning disability. Datto | Conpl. Y 182-86;
Datto Il Conpl. 11 15-16. This is sufficient to allege he
suffered froma disability.

The defendants also allege that the plaintiff did not
adequately all ege that he engaged in the protected conduct
necessary for his retaliation clains under the ADA and
Rehabilitation Act. |In the Datto IIl conplaint, the plaintiff
all eges that, after the defendants refused to “engage with hinf
concerning his reinstatenent, he threatened to sue them Datto
1l Conpl. at 9 19. In Datto I, the plaintiff alleges that he
rai sed violations of the ADA with the defendants prior to being
dism ssed. Datto | Conpl. at q 92. At this early stage of the
l[itigation, these allegations are sufficient to state a claimfor

retaliation. C.f. LeBoon v. Lancaster Jewi sh Conmunity Center

Ass'n, 503 F.3d 217, 232 n.9 (3d Gr. 2007) (holding, in a claim
under Title VII, that “[p]rotected activity for purposes of a
prima facie case of retaliation does not nean a formal action
agai nst the enployer . . . [and] can take the formof infornma

protests of discrimnatory enploynent practices, including making
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conplaints to managenment”) (internal quotation and citation
omtted).

The defendants al so argue that the docunentation of the
plaintiff's learning disability attached to the Datto |1
conplaint is dated after his dismssal and that, therefore, he
coul d not have been di sm ssed because of that disability. This
argunment turns on an issue of fact that is not appropriate for

resolution on a notion to di sm ss.

C. | ndi vidual Liability for Retaliation d ains

The defendants contend that the plaintiff cannot
maintain his retaliation clainms in Datto |1l against the
i ndi vi dual defendants under the ADA and the Rehabilitation Act.
For the reasons set out above in discussing these clains in
Datto I, the Court will deny the notion with respect to the
plaintiff's retaliation clainms under ADA, which seek to enforce
rights under ADA Title Il and Il1l, but wll grant it with respect

to the plaintiff’s clains under the Rehabilitation Act.

B. The PHRA and PFEQA d ai ns

The plaintiff has brought clains under the PHRA and the
PFEQA in both Datto | and Datto IIl. In both actions, these
clains are brought against all defendants. The defendants in
both cases seek to dism ss these clains on the sane grounds.

They argue that these clains are tine-barred; that they fail to
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state a claim and that there is no individual liability under
the PFEQA. Because the sane argunents are raised in both cases,

the Court will discuss the clains in each case together.

1. The PHRA
To bring a claimunder the PHRA, a plaintiff nust
exhaust his adm nistrative renmedies by filing a conplaint with
t he Pennsyl vania Human Ri ghts Conm ssion (“PHRA’). The PHRA
conplaint nust be filed wthin 180 days of the alleged act of
discrimnation, and this requirenent is strictly construed. 43

P.S. 8§ 959(h); Wodson v. Scott Paper Co., 109 F.3d 913, 925 (3d

Cr. 1997).1

The defendants contend that the plaintiff has failed to
file his PHRA conmplaint within this time. The defendants ask the
Court to consider the plaintiff’s PHRA conplaint, which although
not attached to the conplaint, was referenced in passing in both
conplaints. Datto | Conpl. at § 228; Datto IIl at § 70. This

conplaint was filed Decenber 17, 2007.

12 The plaintiff suggests that, because he dual-filed a
conplaint both with the EECC and with the PHRC, he may be
entitled to file his PHRA claimw thin 300 days of the alleged
act of discrimnation. This is not correct. Filing a conplaint
with a state anti-discrimnation agency |ike the PHRC can extend
the tinme for filing a conplaint wwth the EEOC to 300 days, but
will not extend the tine to file a conplaint wwth the PHRC
Conpare 42 U.S.C 8§ 2000e-5(e)(1) with 43 P.S. 8§ 959(h); see also
Wodson, 109 F.3d at 925.
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In opposition to the defendants’ argunent that his PHRA
clains are tine-barred, the plaintiff has attached to his brief a
conplaint he alleges he filed wth the EEOCC on July 2, 2007. He
has al so attached a formopting to also dual-file his conpl aint
with the PHRC, dated August 31, 2007.

Even taking the earliest date put forward by the
plaintiff for the filing of his PHRA conplaint, July 2, 2007, the
conplaint was filed well after 180 days fromthe acts of
di scrimnation alleged here. The | atest act of
discrimnation alleged by the plaintiff is the defendants’
all eged refusal to reinstate himto the MD./Pd.D. programin
Cct ober 2006, at |east 244 days before the PHRA conpl ai nt was
filed.

The plaintiffs’ PHRA clains are therefore tinme-barred
and will be dism ssed. The Court will not address the defendants

ot her argunents for dism ssal of these clains.

2. The PFEQCA

The PFEQA makes it an unfair educational practice for
an educational institution to expel, suspend, deny facilities, or
ot herwi se di scrim nate agai nst any student because of race,
religion, color, ancestry, national origin, sex, handicap or
disability or to penalize or discrimnate against any individual
for initiating, testifying, participating, or assisting in PFEQA

proceedi ngs. 24 P.S. 8 5004(3),(4). The act provides that the
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procedure for processing any conplaint and the renedi es avail abl e
under it shall be in accordance with the procedures of the PHRA
Id. 8 5007. Like the PHRA, the PFEOA therefore requires a
plaintiff to bring a conplaint with the PHRC within 180 days of
the unfair educational practice at issue.

As di scussed above, the plaintiff did not file a
conplaint with the PHRC within the required tinme and his PFEOA
claims will therefore be dismssed. The Court will not address
the other issues raised by the defendants with respect to the

PFEQA.

C. The Wongful Termnation Claimin Datto |

The defendants seek to dismss the state | aw w ongf ul
term nation claimbrought in Datto I. No wongful term nation
cl ai mwas brought in Datto Ill. The Court will grant the
defendants’ notion as to this claim

Pennsyl vani a | aw recogni zes a common | aw action for
wrongful term nation when an enpl oyee’ s dism ssal inplicates

public policy concerns. Rothrock v. Rothrock Mtor Sales, Inc.,

883 A 2d 511, 515 (Pa. 2005). This cause of action is an
exception to the general presunption of at-will enploynent that
is applicable only in “very limted circunstances.” [d. It may

not be used to circunvent statutory renedies. See Cay v.

Advanced Conputer Applications, 559 A 2d 917, 919 (Pa. 1989)

(wrongful discharge claimunavail able for discrimnation
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actionabl e under the PHRA); Holew nski v. Children's Hosp. of

Pittsburgh, 649 A 2d 712, 715 (Pa. Super. Ct. 1994) (sane with
respect to retaliation actionabl e under state whistl ebl owner
statute).

By its very nature, as a limted exception to at-wl|
enpl oynent, a wongful termnation claimis limted to clains by
enpl oyees agai nst enployers. The plaintiff has identified no
case law, nor has the Court’s own research discovered any, in
whi ch Pennsyl vania wongful termnation clains were permtted by
a student agai nst an educational institution.

Pennsyl vania | aw permts students who believe they have
been unlawful Iy di scrim nated against or retaliated agai nst or
ot herwi se wongfully dismssed to bring clains under the PHRA and
the PFEQCA and cl ains for breach of contract. G ven
Pennsyl vani a’ s expressed reluctance to expand the tort of
wongful termnation, the Court will not extend it to the
educational setting. The plaintiff’s claimfor w ongful

termnation will therefore be dism ssed.

| V. Concl usi on

For the reasons set out above, the Court wll dismss
the plaintiff’s ADA and Rehabilitation Act clainms in both Datto |
(Counts VI through X) and Datto IIl (Count | through V) as tine-
barred to the extent they concern the defendants’ decision to

dismss the plaintiff fromthe Jefferson MD./Pd.D. program The
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Court will not dismss those clains to the extent they concern
the defendants’ alleged refusal to readmt the plaintiff to that
pr ogr am

The Court will also dismss the plaintiff’s retaliation
clai ns agai nst the individual defendants under the Rehabilitation
Act in both cases (Count X in Datto | and Count V in Datto I11),
but will not dismss the retaliation clainms against those
def endants under the ADA (Count VI in Datto | and Count Il in
Datto I11).

The Court will dismss the plaintiff’s PHRA and PFEQCA
clainms in both cases as tinme-barred (Counts XI and XIl in Datto |
and Counts VI and VIl in Datto Ill1) and will dismss the
plaintiff’s wongful termnation claimin Datto I (Count 1V) for
failure to state a claim

The plaintiff’s clains in Datto | for breach of
contract (Counts I, Il, and Il1l) and intentional infliction of
enotional distress and intentional interference with contract
(Count V) were not challenged in these notions to dismss and

al so remai n pendi ng.

An appropriate Order will be entered separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY P. DATTO, Ph.D. : CIVIL ACTI ON
V. :

BRI AN HARRI SON, et al . : NO. 09- 2064

JEFFREY P. DATTO, Ph.D. : CIVIL ACTI ON
. :

THOVAS JEFFERSON :
UNI VERSI TY, et al. : NO. 09-2549
ORDER
AND NOWthis 9th day of Septenber, 2009, upon
consi deration of the defendants’ Mdtion to Dismiss (Docket No. 3

in Case No. 09-2064), filed in Datto v. Harrision, et al., No.

09-2064 (referred to herein as “Datto Il11”) and the defendants’
Motion to Dismiss Counts IV and VI through XIl of Plaintiff’s
Fourth Amended Conpl aint (Docket No. 4 in Case No. 09-2549),

filed in Datto v. Thomas Jefferson University, et al., No. 09-

2549 (referred to herein as “Datto 1”), and the responses and
replies thereto, IT IS HEREBY ORDERED, for the reasons set forth
in a Menorandum of today’s date, that the Modtions are GRANTED I N
PART and DEN ED I N PART as fol | ows:

1. The Mdtions are GRANTED IN PART with respect to
the plaintiff’s clainms under the Anrericans with Disabilities Act
(“ADA”) and the Rehabilitation Act in Datto I (Counts VI through

X) and Datto IIl (Count | through V). Those clains are D SM SSED



to the extent that they concern the defendants’ decision to
dismss the plaintiff fromthe Jefferson MD./Pd.D. program
Those clains are not dism ssed to the extent they concern the
defendants’ alleged refusal to readmt the plaintiff to that
program

2. The Mdtions are GRANTED as to the plaintiff’s
retaliation clains against the individual defendants under the
Rehabilitation Act in Datto |I (Count X) and Datto Il (Count V)
and those clainms are DISM SSED as to the individual defendants in
bot h cases.

3. The Mdtions are DENIED as to the plaintiff’s
retaliation clains against the individual defendants under the
ADA (Count VI in Datto | and Count I1l in Datto I11).

3. The Mdtions are GRANTED as to the plaintiff’s
cl ai mrs under the Pennsyl vania Human Rel ati ons Act and the
Pennsyl vani a Fair Educational Opportunities Act and those clains
(Counts XI and XIl in Datto | and Counts VI and VIl in Datto II1)
are DI SM SSED i n both cases.

4. The Motion in Datto | is GRANTED as to the
plaintiff's clains in that case for wongful termnation, and

that claim (Count 1V) is DI SM SSED.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. MLAUGHLI N, J.
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