IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OLUSOLA SHODI YA,
Plaintiff, : ClVIL ACTI ON
v. : No. 09- cv- 2698
LI EUTENANT LACK, Individually
and as O ficer at Curran-Fromold
Correctional Facility, WARDEN
CLYDE GAI NEY, C F.C F. PRI SO\,
and PRI SON HEALTH SERVI CES,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Septenber 1, 2009
This case is now before the Court for resolution of

Def endant Prison Health Services’ Mtion to Dismss Plaintiff’s

claimagainst it. For the reasons that follow, the notion is

GRANTED.

Fact ual Backgr ound*

Plaintiff was transferred fromfederal prison to the Curran-
Fromhol d Correctional Facility (“CFCF”), part of the Philadel phia
Prison System on July 13, 2008, in order to allow himto attend

a hearing in state court. Wiile in CFCF, Plaintiff was attacked

Plaintiff's Conpl ai nt contains all egations agai nst multiple defendants,
but as this Mdtion to Dismiss is filed solely by Prison Health Services, only

the facts relating to the claimagainst it are presented here. Inline with a
Fed. R Civ. P 12(b)(6) Mdtion to Dismss, all factual allegations are viewed
in the light nost favorable to the non-noving party. Phillips v. County of

Al | egheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations omtted).
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by other inmates and severely injured. Plaintiff was imediately
taken to the prison’s nedical ward, which is operated by
Def endant Prison Health Services (“PHS’). PHS is a private
corporation that is hired by the Philadel phia Prison Systemto
provide services to the inmates in CFCF. Upon his admi ssion to
the nedical ward, Plaintiff was pronptly transferred to Frankford
Hospital for treatnent. Once at Frankford Hospital, an x-ray was
taken, but no treatnment was provided because CFCF had not
prepared the proper paperwork. Plaintiff received no further
treat mnent when he returned to PHS s care at CFCF. Upon being
transferred back to the federal prison, Plaintiff was di agnosed
with a broken jaw. Because of the delay in treatnent, the jaw
and surroundi ng area had becone infected, and there was a
possibility that Plaintiff would suffer a permanent faci al
deformty and decreased functioning of his jaw. In regards to
the all egations against PHS, Plaintiff requests $500,000 in
damages due to Defendant’s nedi cal negligence and reckl ess
disregard for Plaintiff’s health.

Inits Motion to Dismss, PHS asserts that it has not
violated Plaintiff’s constitutional rights. PHS argues that
under 42 U.S.C. § 1983 it cannot be held liable solely on the

basis of respondeat superior, and that Plaintiff has not alleged

any policy or customthat violates his constitutional rights.
PHS, therefore, has nmade a notion to dismss for failure to state
a claimon which relief can be granted.

St andar d
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Under Fed. R Cv. P. 12(b)(6), a conplaint should be
dismssed if the plaintiff has failed to “state a claimon which
relief can be granted.” |In evaluating a notion to dismss, the
court nust take all well-pleaded factual allegations as true, but
it is not required to blindly accept “a | egal conclusion couched

as a factual allegation.” Papasan v. Allain, 478 U S. 265, 283,

286 (1986). Although a plaintiff is not required to plead
detailed factual allegations, the conplaint nust include enough
facts to “raise a right to relief above the specul ative level.”

Bel| Atl. Corp. v. Twonmbly, 550 U.S. 544, 555 (2007).

| mportantly, however, pro se plaintiffs are held to | ess
stringent standards than those represented by counsel when it
cones to examning the sufficiency of the pleadings. Haines v.
Kerner, 404 U.S. 519, 520-21 (1972) (per curiam

42 U. S.C. 8§ 1983 provides a federal cause of action for
plaintiffs whose constitutional rights have been violated by a

person acting under color of state law. Natale v. Canden County

Corr. Facility, 318 F.3d 575, 580-81 (3d Gr. 2003). A private

corporation acting under color of state |aw can properly be sued

under § 1983. Johnson v. Stenmpler, 2007 U.S. Dist. LEXIS 21726,

at *10-11 (E.D. Pa. March 27, 2007) (citing Monell v. Dep't of

Soc. Servs., 436 U.S. 658, 690 (1978)). This liability, however,




cannot rest solely on the basis of respondeat superior.?

Instead, if the plaintiff chooses to sue the overarching entity
rather than the individuals directly responsible for his harm he
must show that the defendant had a policy or customthat caused
the constitutional violation. Natale, 318 F.3d at 583-84. For
purposes of § 1983, a policy requires a formal proclamation from
a person with final authority on the matter. 1d. at 584. A
custom on the other hand, does not require formality, but nust

be “so wi despread as to have the force of law.” Bd. of the

County Commirs v. Brown, 520 U.S. 397, 404 (1997).

Failure to provide a prisoner wth adequate nedi cal
treatment can become a constitutional violation if it Is severe

enough to inplicate the Ei ghth Anendnent. Estelle v. Ganble, 429

US 97, 104 (1976). In order for the nedical treatnment to give
rise to an Ei ghth Anendnent violation, a Plaintiff nust show that
he had a serious nedical need and that the defendant acted with
“deliberate indifference” to his health or safety. 1d. at 106.
Deliberate indifference will be found if an official has

“obj ective evidence” that the plaintiff needs nedical care, yet

ignores this evidence and does nothing. Natale, 318 F.3d at 582.

’Respondeat _superior is “the doctrine hol di ng an enpl oyer or principal
liable for the enployee’s or agent’s wongful acts conmitted within the scope
of the enploynent or agency.” Black’s Law Dictionary (8th ed. 2004).




Di scussi on

Plaintiff has not nade any allegations regarding a policy or
customthat led to his alleged E ghth Arendnent violation, and,
therefore, his claimagainst Defendant PHS nust be di sm ssed.
Construed liberally, Plaintiff appears to bring his suit under 42
US C 8§ 1983, and alleges a violation of his Ei ghth Arendnent
rights. Al of Plaintiff’s allegations in regard to his claim
agai nst PHS involve an isolated incident. He has not clained
that any final decisionmaker at PHS i ssued an order that
influenced his treatnent in any way, or that PHS' s failure to
treat his injury was the result of sone system c custom \What
Plaintiff has alleged is that he received negligent nedical
treatnent while inprisoned, and that this negligence was the
fault of individuals working for PHS in CFCF. Plaintiff seenms to
request that this Court hold PHS Iiable solely for the conduct of

its enpl oyees, or, in other words, base PHS s liability on the

grounds of respondeat superior. As stated above, this cannot be
done. Although the clains against the individual enployees may
have nmerit, PHS cannot be exposed to liability under 8§ 1983

sol ely because of its enpl oyees’ independent actions. |In the
present case, it appears that the proper defendants woul d be the
i ndi vi dual s who provided the negligent treatnment to Plaintiff,
and not their enployer. Because Plaintiff has naned PHS and not

the individual practitioners as the Defendant in this case, his



Complaint fails to state a claimon which relief can be granted.
Plaintiff’s Conplaint does not contain any all egations of a
policy or customon the part of PHS that led to the violation of
his constitutional rights. |In the instant case, this prevents
himfromstating a clai mupon which relief can be granted under
42 U.S.C. § 1983, and requires that his cl ai magai nst Def endant
PHS be dism ssed pursuant to Fed. R Gv. P. 12(b)(6). Because
Plaintiff has not net the requirenents for bringing suit under
8§ 1983, the nerits of his Ei ghth Amendnent clai m need not be
addr essed.

Concl usi on

For the reasons set forth above, Defendant Prison Health
Services' Motion to Dismss the Plaintiff's claimis GRANTED. An

appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
OLUSOLA SHODI YA,
Plaintiff, : ClVIL ACTI ON

v. : No. 09- cv- 2698
LI EUTENANT LACK, Individually
and as O ficer at Curran-Fromold
Correctional Facility, WARDEN
CLYDE GAI NEY, C F.C F. PRI SO\,
and PRI SON HEALTH SERVI CES,

Def endant s.

ORDER
AND NOW this 1st day of Septenber, 2009, upon
consi deration of Defendant's Motion to Dismss, or alternatively
for Summary Judgnment (Doc. No. 8), and responses thereto, for the
reasons set forth in the attached Menorandum it is hereby

ORDERED t hat the Mdtion is GRANTED.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



