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Plaintiff James A. Reid (“Plaintiff”) brought this
action under 42 U S.C. § 1383(c)(3), which incorporates 42 U S.C.
8§ 405(g) by reference, seeking judicial review of the
Comm ssi oner of Social Security’s final decision denying his
application for Disability Insurance Benefits (“DIB") provided
under Title Il of the Social Security Act (“the Act”). Plaintiff
filed a notion for sunmary judgnent, Defendants responded thereto
and the case was referred to United States Mgi strate Judge,
Henry S. Perkin for a Report and Reconmendati on.

Magi strate Judge Perkin recommended that the relief
sought by Plaintiff be denied and the Conm ssioner’s deci sion
affirmed. Follow ng consideration of Plaintiff’s objections to
t he Report and Reconmendati on and Defendant’s responses thereto,

the Court overrules Plaintiff’s objections, approves and adopts

t he Report and Reconmendation, and denies Plaintiff’s notion for



summary judgnent.

BACKGROUND

Plaintiff filed an application for DB on February 1,
2006, alleging disability beginning on January 1, 2006, due to
i ngui nal hernia and a nood disorder. (Tr. 13.) On May 3, 2006,
this application was denied at the initial review level. (Tr.
39-43.) On May 15, 2006, Plaintiff filed a tinmely request for a
heari ng before Adm nistrative Law Judge (“ALJ”), Christine
McCaffery; the hearing was held Septenber 10, 2007. (Tr. 164-
90.) Plaintiff was represented by counsel from Comunity Lega
Services, Inc.! He testified at the hearing, (Tr. 162), as did
WlliamT. Slaven, I1l, a court appointed vocational expert
(“VE"). (Tr. 186-89.) Follow ng the hearing, at the request of
Plaintiff’s counsel, the ALJ allowed the record to remain open
for an additional thirty days, so that Plaintiff could suppl enent
the record with further evidence. (Tr. 189-90.) No additional
evi dence was subm tted.

The ALJ denied Plaintiff’'s application for D B on
Cctober 17, 2007, finding that Plaintiff was not disabled within

the neaning of the Act. Specifically, the ALJ found that

! During the hearing before the ALJ, Plaintiff was

represented by John S. Whitelaw, Esquire. However, the ALJ
incorrectly stated that Plaintiff was represented by Nancy
Cedeno, Esquire. (Tr. 13.) M. Cedeno is a non-attorney
advocate. (Pl.’s Br., p. 2.)



Plaintiff was able to performhis past relevant work as a vendor,
security guard, packager, janitor, and di shwasher. (Tr. 10-19.)
In addition, the ALJ found that even if Plaintiff was unable to
return to his past relevant work, he would still be able to
successfully adjust to a significant nunber of jobs in the

nati onal and regional econony. (ld.) On Decenber 17, 2007,
Plaintiff filed a tinely request for review of the ALJ s
decision. (Tr. 6.) The Appeals Council denied this request on
March 14, 2008. (Tr. 4-5.)

On May 16, 2008, Plaintiff initiated this action,
seeking judicial review of the Conm ssioner’s decision, denying
Plaintiff's application for DIB.? This Court referred the case
to Magi strate Judge Perkin for preparation of a Report and
Recomendati on. Judge Perkin recomended that Plaintiff’s
Request for Relief be denied. Plaintiff filed three objections
to Judge Perkin's Report and Recommendati on, which are presently

before the Court.

1. APPLI CABLE LAW

This Court undertakes a de novo review of the portions

of the Report and Recommendation to which Plaintiff has objected.

28 U S.C. 8 636(b)(1); Cont’l Cas. Co. v. Domnick D Andrea,

2 Also on May 16, 2008, Plaintiff filed a Motion to
Proceed In Forma Pauperis; the Court granted this notion.
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Inc., 150 F.3d 245, 250 (3d Cr. 1998). The Court “may accept,
reject or nodify, in whole or in part, the findings or
recomendati ons nade by the magistrate judge.” 28 U. S.C. 8§
636(b) (1).

Deci sions of an ALJ should be affirmed if supported by

“substantial evidence.” Burns v. Barnhart, 312 F.3d 113, 118 (3d

Cr. 2002). Substantial evidence is “such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a

conclusion.” Pierce v. Underwod, 487 U S. 552, 565 (1988)

(internal quotations and citation omtted). “It is less than a
pr eponderance of the evidence but nore than a nere scintilla.”

Jesurumyv. Sec’'y of Health & Human Servs., 48 F.3d 114, 117 (3d

Cr. 1995) (citing Richardson v. Perales, 402 U.S. 389, 401

(1971)). If the ALJ's decision is supported by substanti al
evi dence, the Court may not set it aside even if the Court would

have decided the factual inquiry differently. Hartranft v.

Apfel, 181 F.3d 358, 360 (3d Cir. 1999) (citations omtted); see
al so Rutherford v. Barnhart, 399 F.3d 546, 552 (3d G r. 2005)

(“[1]n the process of reviewing the record for substanti al
evi dence, we may not ‘weigh the evidence or substitute [our own]

conclusions for those of the fact-finder’”) (quoting Wllians v.

Sullivan, 970 F.2d 1178, 1182 (3d G r. 1992)).
Because Magi strate Judge Perkin outlined the standards

for establishing a disability under the Social Security Act and



summari zed the five-step sequential process for eval uating
disability claims, the Court will not duplicate these efforts

here. (R&R at 3-4); see also Santiago v. Barnhart, 367 F. Supp.

2d 728 (E.D. Pa. 2005) (Robreno, J.) (outlining the standards and

five-step sequential process for evaluating disability clains).

[11. DI SCUSSI ON

Plaintiff objects to the Report and Recomrendati on,
arguing that the Magistrate Judge conmtted reversible error by
finding: (1) the ALJ properly determned that Plaintiff’s nental
inmpairnment did not neet the “C’ criteria section of 12.04 of the

Mental Listings® (Pl.’s Objs. 5); (2) the ALJ eval uated al

8 12.04 Affective Disorders defined:

Characterized by a disturbance of nood, acconpani ed by
a full or partial manic or depressive syndrome. Mod refers to a
prol onged enotion that colors the whole psychic life; it
general ly invol ves either depression or elation.

The required |l evel of severity for these disorders is
met when the requirenents in both A and B are satisfied, or when
the requirenments in C are satisfied.

C. Medically docunented history of a chronic affective
di sorder of at least 2 years' duration that has caused nore than
a mnimal limtation of ability to do basic work activities, with
synptons or signs currently attenuated by nedication or
psychosoci al support, and one of the foll ow ng:

1. Repeated epi sodes of deconpensation, each of extended
duration; or

2. A residual disease process that has resulted in such margi nal
adj ustment that even a mininal increase in nental demands or
change in the environnment would be predicted to cause the
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rel evant evidence and did not reject evidence w thout explanation
(Pl.”s bjs. 9); and (3) the hypothetical question posed to the
VE was not fundanentally flawed (Pl.’s Objs. 12-13.) The Court
considers and rejects each of Plaintiff’'s objections ad seriatim

1. “C’ Criteria of Section 12.04 of the Mental
Li stings

Plaintiff argues that the ALJ did not offer a rationale
for her conclusion that Plaintiff did not neet the “C’ Criteria
of Section 12.04 of the Mental Listings. Specifically, Plaintiff
contends that the ALJ's determ nation constituted “nmerely . . . a

conclusory statenent,” w thout any explanation. (Pls. Objs. 6.)

Citing Cotter v. Harris, 642 F.2d 700, 704 (3d G r. 1981),

Plaintiff notes that “an adm nistrative decision should be
acconpani ed by a clear and satisfactory explication of the basis

on which it rests.” See also Burnett v. Conm ssioner, 220 F.3d

112, 119 (3d Cir. 2000) (holding ALJ erred by failure to consider
and explain his reasons for discounting pertinent evidence before
himin making his residual functional capacity determ nation).

In contrast, Defendant contends that ALJ carefully

considered the record before her and ultimtely concl uded t hat

i ndi vidual to deconpensate; or

3. Current history of 1 or nore years' inability to function
outside a highly supportive living arrangenent, with an

i ndi cation of continued need for such an arrangenment. 20 C. F.R
Pt. 404, Subpt. P, App. 1, 8§ 12.04(C).



Plaintiff did not neet the*C Criteria of Section 12.04 of the

Mental Listings. See Jones v. Barnhart, 364 F.3d 501, 505 (3d

Cir. 2004). Citing Jones, Defendant argues that the Third
Crcuit “does not require the ALJ to use particul ar |anguage or
adhere to a particular format in conducting his anal ysis.

Rat her, the function of Burnett is to ensure that there is
sufficient devel opnment of the record and expl anation of findings
to permt neaningful review” Jones, 364 F.3d at 505 (quoting
Burnett, 220 F.3d at 120).

Federal regul ations provide that the determ nation of
whet her a particul ar nedical or psychol ogical condition “neets or
equal s” the requirenents of a listed inpairnent is a nedical
judgnent, nmade at the initial and reconsideration |evels of
adm nistrative review by the Conm ssioner’s desi ghated physici ans
and consultative nedical specialists. See 20 CF.R 8§ 416. 926.

Here, as identified in the Report and Recommendati on,
the ALJ cited substantial nedical and non-nedical evidence to
support the determnation that Plaintiff did not neet the “C
Criteria of Section 12.04 of the Mental Listings. First, John
Chianpi, Ph.D., a State Agency Psychol ogi st trained the make the
“meets or equals” determnation, reviewed Plaintiff’s nedical
hi story and concl uded that the evidence failed to establish the

presence of the “C criteria. (Tr. 155.) Although Dr. Chi anpi



did identify sonme deficits in Plaintiff’s abilities,* he
ultimately concluded that Plaintiff retained the ability to work,
notw t hstandi ng such inpairnents. (Tr. 142-43.) Second, the ALJ
noted that Plaintiff received “virtually no nental health
treatnent” during the relevant tine period in this case.®> (Tr.
16, 17-18). Although Plaintiff voluntarily participated in one
drug treatnent program and one clinical drug trial during the
rel evant tine period,® the sparse evidence of these treatnments is
insufficient to neet the “C’ Criteria of Section 12.04 of the
Mental Listings. (Tr. 108-40; 150-60.)

Third, the ALJ cites nunerous exanples of non-nedi cal
evi dence whi ch support the determnation that Plaintiff did not

nmeet the “C’ Criteria. For exanple, Plaintiff is actively

4

Specifically, Dr. Chianpi found that Plaintiff was
nmoderately limted in his abilities to understand and renenber
detailed instructions, nmaintain attention and concentration for
ext ended periods, performactivities wwthin a schedule, maintain
regul ar attendance, be punctual within customary tol erances, and
work in coordination with others without being distracted by
them (Tr. 141.)

> The relevant tinme period is Plaintiff’'s alleged
di sability onset, beginning on January 1, 2006, through the ALJ' s
deci si on, Cctober 17, 2007.

6 I n January 2006, Plaintiff referred hinself to Sobriety
Through Qut Patient, Inc. (“STOP") for cocai ne abuse. (Tr. 108-
40.) Records of treatnent in STOP consist largely of Plaintiff’s
sel f-reported synptons, including addiction, honel essness, nental
heal th issues, and | ack of support. (Tr. 132.) 1In contrast to
Plaintiff’'s self reported synptons, STOP affiliated specialists,
Leonardo Arevala, MD., and Ellen Jones, MHS., reported on
January 31, 2006, and February 1, 2006, that Plaintiff had an
“appropriate appearance,” was “oriented [tinmes three],” and
exhi bited “cal m notor behavior.” (Tr. 140.)
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i nvol ved with the Nation of Islamand serves as a speci al
assistant at his church, where by all indications he gets al ong
well with others. (Tr. 176, 181.) Plaintiff lives with his
not her, wth whom he “gets along.” (Tr. 168, 177). Such
evi dence contradicts a finding that Plaintiff experienced
epi sodes of deconpensation, had a tendency to deconpensate, or
had an inability to function outside of a highly supportive
living situation, as required by the “C criteria. 20 CF.R Pt
404, Subpt. P, App. 1, § 12.04(c).

Notably, Plaintiff’s evidence of his nmental limtations
is based primarily upon his own testinony. These statenents
alone are insufficient and fail to establish whether he nmeets or

medically equals the “C’ criteria. See Bowen v. Yuckert, 482

U S 137, 146 n.5 (1987) (stating it is claimant’s burden to
present nedical findings that show his inpairnment matches or is
equal in severity to a |listed inpairnent).

Based upon the above evidence cited by the ALJ, the
deci sion, when read as a whole, denonstrates that the ALJ
carefully considered the “C’ criteria and found that the criteria
were not net. Accordingly, and consistent with Jones, there is
substantial evidence in support of the AL)' s determ nation that
Plaintiff’s nmental inpairnment did not neet or equal the “C

criteri a.



2. The ALJ's Eval uation of Rel evant Evi dence

Next, Plaintiff argues that the ALJ failed in her
obligation to evaluate rel evant evidence in tw ways: (1)
negl ecting to consider work-related limtations found by the
State Agency Psychol ogist; and (2) inproperly discounting
Plaintiff’s testinony. (Pl.’s Objs. 17.) The Court considers
each argunent in turn

a. Limtations found by the State Agency
Psychol ogi st

Plaintiff contends that the ALJ rejected, wthout
explanation, the work limtations found by State Agency
Psychol ogi st, Dr. Chianpi. Dr. Chianpi found that Plaintiff
suffered fromnoderate limtations in his ability to: understand
and renmenber instructions; carry out detailed instructions;
mai ntain attention and concentration for an extended peri od;
mai ntai n attendance and be punctual; coordinate with others
wi t hout being distracted by them conplete a normal wor kweek
wi t hout interruptions from his psychol ogical synptons; interact
appropriately with the public; accept instructions and respond
appropriately to criticism get along with coworkers w thout
denonstrati ng behavioral extrenes; respond to changes in work
setting;, work independently and set realistic goals. (Tr. 141-
43.)

Def endants clarify that Dr. Chianpi’s assessnent of

Plaintiff was nenorialized on two separate forns, both executed
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on the same date. First, the Mental RFC Form (Tr. 141-42),
referenced as “Exhibit 3F,” opining that Plaintiff had no nore
than noderate limtations in any category of nmental work-rel ated
functioning. Second, the Psychiatric Review Form (Tr. 144-56),
referenced as “Exhibit 4F,” concluding that Plaintiff’s nental
i npai rment did not neet or equal the criteria of any listed
inpairnment, and opining that Plaintiff’s inpairment “mldly
l[imted his ability to performactivities of daily |iving,
noderately limted his ability to maintain social functioning,
noderately limted his ability to maintain concentration,

persi stence, or pace.” (Tr. 154.)

As Plaintiff correctly points out, the ALJ s deci sion,
does not specifically reference the Mental RFC Form prepared by
Dr. Chianmpi by exhibit nunber, but does specifically reference
the Psychiatric Review Form by exhibit nunber. However, as
Def endant hi ghlights, the ALJ sufficiently considered and
di scussed Dr. Chianpi’s opinions contained in both forns. See

Fargnoli v. Massanari, 247 F.3d 34, 42 (3d GCr. 2001) (noting

there is no requirenent for the ALJ to discuss or refer to every
pi ece of evidence in the record, so long as the review ng court
can discern the basis for the ALJ's decision). Moreover, the
Psychiatric Review Form and Mental RFC Form contain wholly

consi stent findings, as both forns opine that Plaintiff had no

nore than noderate limtations in functioning. (Tr. 141-56.)

11



Contrary to Plaintiff’s contention, the ALJ did not
reject Dr. Chianpi’s opinion that Plaintiff suffered from
“noderate” limtations. Rather, consistent wwth Dr. Chianpi’s
conclusions, the ALJ found that these limtations did not rise to
the “C’ criteria of Listing 12.04. (Tr. 18.) Notably, the ALJ
did deviate fromDr. Chianpi’s opinion in one respect, but this
deviation is both supported by substantial evidence in the record
and explained by the ALJ. Specifically, the ALJ disagreed with
Dr. Chianpi’s conclusion that Plaintiff was noderately limted in
social functioning. (ld.) Gting Plaintiff’s testinony
regarding his ability to get along with others and interact in
the church community, the ALJ rejected Dr. Chianpi’s opinion.
(Ld.)

In light of the above evidence, contrary to Plaintiff’s
assertion, the ALJ articulated sufficient explanation and
rational e to support the acceptance and rejection of the
chal | enged portions of Dr. Chianpi’s testinony.

b. Di scounting of Plaintiff's testinony

Plaintiff contends that the ALJ characterized
Plaintiff’s testinony as “partially credible” (Tr. 17), w thout
provi di ng an expl anation for this evaluation. Gven the
inportance of Plaintiff’'s testinony, the ALJ is required to fully

explain any rejection of that testinony. Adorno v. Shalala, 40

F.3d 43, 48 (3d Gr. 1994) (requiring the Secretary to evaluate

12



all probative evidence). As previously established, the ALJ is
not bound to use any particular format when explaining its
position. See Jones, 364 F.3d at 505.

Credibility determnations as to a claimant’s testinony

are reserved for the ALJ. Van Horn v. Schwei ker, 717 F.2d 871

873 (3d Gr. 2003). Because an ALJ is charged with observing a
W t ness’ deneanor, its findings on credibility must be accorded

great weight and deference. Reefer v. Barnhart, 326 F.3d 376,

380 (3d Gir. 2003).

Here, substantial nedical and non-nedical evidence in
the record supports the ALJ's credibility determ nation. First,
the ALJ notes that the objective nedical evidence did not support
Plaintiff’s allegation of totally debilitating nental
limtations. See 20 CF.R 8 416.929(c)(2). As the record
denonstrates, Plaintiff submtted very sparse evidence of nental
health treatnment to support his conplaints. (Tr. 18.) Mboreover,
Dr. Chianpi opined that Plaintiff retains the ability to neet the
demands of work, notw thstanding his nood disorder. (Tr. 141-
43.)

Second, substantial non-nedical evidence belied
Plaintiff’s self-reported statenents and conpl ai nts.

Specifically, the record identifies several activities’ in which

! Plaintiff testified that he attends neetings and study
groups at least four tines a week, speaks in study groups, has
gai ned success from nedi cations with no side effects, volunteered

13



Plaintiff participates, despite his alleged disability. The ALJ
noted that Plaintiff's ability to partake in these activities
conflicts with Plaintiff’s testinony concerning the severity of
his alleged disabilities.

Under these circunstances, the ALJ's credibility
determ nati on was supported by substantial evidence.

3. Vocati onal Expert’s Hypothetical Question

Finally, Plaintiff contends that the hypotheti cal
question posed to the VE was fundanentally fl awed because it did
not include all of Plaintiff’s [imtations, and thus, the
response to this question cannot constitute substantial evidence.
Specifically, Plaintiff argues that although the ALJ found that
Plaintiff suffers frommld difficulties with social functioning,
islimted to sinple repetitive tasks, and has noderate
difficulties with regard to concentration, persistence or pace,
the ALJ did not include difficulties with concentration,
persi stence, and pace in the hypothetical question.

Because a VE provides an opinion as to the claimant’s
residual functional capacity, the Third Crcuit mandates that the
hypot heti cal posed to a VE nust include “all of clainmant’s
i npai rments that are supported by the record; otherw se the

guestion is deficient and the expert's answer to it cannot be

for a clinical drug trial in Lady Lourdes for several weeks, and
gets along with people. (R&R at 17.)
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consi dered substantial evidence.” Ranirez v. Barnhart, 372 F.3d

546, 552 (3d Cir. 2004); see also Chrupcala v. Hecker, 829 F.2d

1269, 1276 (3d Cr. 1987) (citing Podedworny v. Harris, 745 F.2d

210 (3d Gr. 1984)). However, a claimant’s statenents about his
i npai rments need only be included in the hypothetical if the
statenents are supported by objective evidence in the record.
Hartranft, 181 F.3d at 362.

Here, Plaintiff contends that the hypothetical question
posed to the VE was fl awed because of the ALJ's failure to
include Plaintiff’s difficulties with concentration, persistence,
and pace. The follow ng hypothetical question was posed to the
VE:

| want you to assune an individual of the claimant’s

age, education, and work experience, having the

follow ng residual functional capacity: being able to
performat the mediumexertional |evel of activity, but
l[imted to sinple, repetitive tasks with only

occasi onal changes in the work setting. For that

i ndi vidual, return to claimant’s past rel evant work?

(Tr. 187.)

Contrary to Plaintiff’s assertion, this hypotheti cal
guestion adequately captures the ALJ's finding that Plaintiff had
noderate |[imtations in concentration, persistence, and pace.
Because the hypothetical question limted Plaintiff to “sinple,

repetitive tasks,” the question was sufficiently descriptive to
enconpass the finding that Plaintiff had noderate difficulties in

“concentration, persistence, and pace.” See McDonald v. Astrue,

293 Fed. Appx. 941, 946 (3d Cir. 2008) (holding that hypothetica

15



guestion which limted plaintiff to “sinple, routine tasks”
adequately captured the ALJ conclusion that Plaintiff was
noderately limted in “concentration, persistence, and pace”).

Plaintiff argues that the reference to “sinple,
repetitive tasks” is insufficient to convey Plaintiff’s noderate
difficulties in “concentration, persistence, and pace,” in |ight
of the Third Grcuit’s requirenent for “great specificity” in
crafting a hypothetical question posed to a VE. Ramrez, 372
F.3d at 554-55. |In Ramrez, the Third Crcuit held that greater
specificity than a limtation to “one or two step sinple tasks”
may be necessary in presenting functional limtations caused by a
mental inpairment in a hypothetical to a VE. 1d. at 554.

The Third Circuit enphasized that such specificity is
particul arly necessary where the record establishes that
plaintiff “often suffers” fromdeficiencies in concentration,
persi stence or pace. 1d. However, the Ramirez Court highlighted
that “there may be a valid reason for the om ssion” of nore
specific references in a hypothetical where, for exanple, “the
ALJ may have concluded” that the deficiencies were “so m ninmal or
negligible that . . . [the deficiencies] would not limt
[the] ability to performsinple tasks.” 1d. at 555.

In Ram rez, because the record established that plaintiff often
suffered fromnental inpairnments, the Third Grcuit held that the

hypot heti cal, which did not specifically detail such inpairnents,

16



was fundanentally flawed. 1d.

Unlike the “often” experienced difficulties by the

plaintiff in Ramrez, here, Plaintiff only noderately experiences
difficulties in “concentration, persistence, and pace.”
Moreover, in contrast with the anple objective evidence of the
plaintiff’s nmental inpairnents in Ramrez, here, as previously
established, the record is nearly deplete of objective nedical
evidence of Plaintiff’s nmental inpairnents.

Accordi ngly, because the record does not suggest that
Plaintiff’s noderate difficulties in “concentration, persistence,
and pace” would Iimt Plaintiff’s ability to perform “sinple,
repetitive tasks,” there was valid justification for the ALJ's
om ssion of nore specific references in the hypothetical. 1d. at

555: see also Santiago-Rivera v. Barnhart, No. 05-5698, 2006 U.S.

Dist. LEXIS 69559, at *33-34 (E.D. Pa. Sept. 26, 2006)
(distinguishing Ramirez where Plaintiff “had not clearly
established in the record specific deficiencies so as to require

i nclusion of those elenents in the ALJ's hypothetical ”).?8

8 Plaintiff cites a Seventh Circuit decision where the

court held that a hypothetical question posed to a VE which
restricted the inquiry to “sinple, routine tasks,” was
insufficient to convey Plaintiff’s noderate difficulties in
“concentration, persistence, and pace.” Stewart v. Astrue, 561
F.3d 679, 685 (7th Cr. 2009). Al though the Court recognizes
that the Seventh G rcuit reached the opposite conclusion than the
Court does today, given the Third Circuit’s guidance in Ramrez,
the Court is not persuaded by the Seventh Circuit’s approach.

As previously noted, the Ramirez Court suggested that
greater specificity in a hypothetical question (i.e. specifics

17



| V. CONCLUSI ON

For the foregoing reasons, the Court finds that the
ALJ’s determ nation is supported by substantial evidence in the
adm ni strative record. Accordingly, Plaintiff’'s objections wll
be overrul ed, the Report and Recommendation will be approved and
adopted, and Plaintiff’s notion for sunmary judgnment will be

denied. An appropriate order follows.

whi ch go beyond limting the inquiry to sinple, repetitive tasks)
may not be necessary where the deficiencies are so mninmal that
they would not limt the “ability to performsinple tasks.”

Ram rez, 372 F.3d at 555. Modreover, in a recent unpublished
opinion, the Third G rcuit, distinguishing Ramrez, held that an
ALJ’ s hypothetical which limted the inquiry to “sinple, routine
tasks,” adequately conveyed the plaintiff’s “nobderate |imtations
with his ability to maintain concentration, persistence, and
pace.” MDonald, 293 Fed. Appx. at 946. In light of Third
Circuit guidance, the Court declines to follow the Seventh
Circuit’s approach
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES REI D, : ClVIL ACTI ON
: NO. 08-2300
Pl aintiff,
V.

M CHAEL J ASTRUE
Commi ssi oner of the
Soci al Security

Adm ni stration,

Def endant .

ORDER

AND NOW this 28th day of August 2009, after review of
t he Report and Recommendation of United States Magistrate Henry
S. Perkin (doc. no. 16) and Plaintiff’'s Objections thereto (doc.
no. 19), it is hereby ORDERED for the reasons provided in the
acconpanyi ng Menorandum t hat :

1. The Report and Recommendation (doc. no. 13) is
APPROVED and ADOPTED.

2. Plaintiff’s Cbjections to the Report and
Recommendati on (doc. no. 19) are OVERRULED.

3. Plaintiff’s Mtion for Summary Judgnent (doc. no.
12) is DEN ED.

4. The final decision of the Conm ssioner of Social

Security is AFFIRVED and JUDGMVENT is entered in
favor of Defendant and against Plaintiff.
AND I T IS SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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