IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
MARLENE CHAI T,
Pl ai ntiff, : ClVIL ACTI ON
VS. : No. 09-cv-940
DELTA AIR LINES, INC., AR
SERV CORPCORATI ON and

JOHN DOE/ JANE DCE (1-10)

Def endant s.

Menor andum and O der

Joyner, J. July 30, 2009

Presently before this Court is Plaintiff’s Mdtion for Leave
to Anend her Conpl aint (Doc. No.8) and Defendants’ Qpposition
thereto (Doc. No. 14). For the reasons set forth bel ow, the

Courts GRANTS Plaintiff’'s Mdtion to Anend.

Backgr ound

Plaintiff, Marlene Chait, commenced this action agai nst
Def endants’ Delta Air Lines (“Delta”), Air Serv Corporation (“Ar
Serv”), and Jane and John Doe on March 5, 2009. Air Serv
answered on April 17, 2009 and filed a Rule 12(c) Modtion for
Judgnent on the Pl eadings on May 8, 2009, alleging that the
Plaintiff’s pleadings only alleged state causes of action and

were, therefore, preenpted by federal law. Plaintiff now noves



for leave to anmend the Conplaint pursuant to Fed. R Cv. P.
15(a) to include references to the specific federal aviation
statutes and regulations which Plaintiff submts were violated by

t he Defendant.?

This case arose March 16, 2007 after the Plaintiff departed
from Portland, Oregon on Delta Flight 1076 and arrived in
Atl anta, Ceorgia, where she was to transfer to a connecting Delta
Airlines flight en route to Phil adel phia, Pennsylvani a.
Plaintiff was physically disabled and wheel chair bound at the
time of the incident, and had arranged for assistance during the
transfer with Delta Airlines. The Defendant Air Serv was to
provi de wheel chair services in order to transfer Plaintiff from
her seat on the Delta airplane, out of the airplane and to her
connecting Delta flight to Phil adel phia, Pennsylvania. During
the course of this transfer, Plaintiff avers that Defendants
strapped her into the wheel chair and attenpted to wheel her down
the aisle of the aircraft toward the cockpit when she was caused
to fall forward in the wheel chair and hit her head on the
ground. Then, the Defendant attenpted three tines to raise the
Plaintiff upright causing her right armto be jabbed by part of
the aisle chair. As a result of this series of events, Plaintiff

al | eges physical injury and damage to her wheel chair.

! Specifically, the Plaintiff cites 14 CF. R § 91.13, 14 CF.R 382.39, 14
CF.R 382.141, 14 C.F.R 382.95 14 C.F.R 382.43, and 14 C. F.R 382.131.



The proposed Anrended Conpl ai nt al |l eges that Defendant
violated the duties of care owed to Plaintiff established under
t he Federal Aviation Adm nistration Regul ati ons when providing

wheel chair services for passengers. (Am Conpl. § 21(a)-(k).)

Standard for Amendnent of Pl eadi ngs

Under Fed. R Gv. P. 15(a), the court should freely give
| eave to anmend the pleadings “when justice so requires.”
However, if the amendnent would be futile or there has been
“undue delay, bad faith or dilatory notive on the part of the

novant,” |eave to anmend should not be given. Foman v. Davis, 371

U'S 178, 182 (1962).

Amendnents to the conpl aint under Rule 15(a), “although
liberally granted, rest within the sound discretion of the trial

court.” Massarsky v. GCeneral Mtors Corp., 706 F.2d 111, 125 (3d

Cir. 1983). The primary consideration in deciding whether to
grant |eave is whether the non-noving party will be prejudiced by

allowng a leave to anend. Lorenz v. CSX Corp., 1 F.3d 1406,

1414 (3d Cir. 1993)(internal citations omtted). Additionally,
the court may deny | eave where the amendnent would be futile such
that the anended conpl aint woul d not withstand a renewed notion

to dismss. Massarsky, 706 F.2d at 125.?

2 1n analyzing a Rule 12(b)(6) notion to dism ss, we accept all factual

al l egations as true, construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whether, under any reasonable readi ng of the
conplaint the plaintiff may be entitled to relief.” Phillips v. County of




Di scussi on

Def endants object to the within notion to amend on the
grounds that it inproperly “continue[s] to allege violations of
state | aw standards of care and state law tort and contract
theories” which are preenpted by the FAA. (Def’s Mem Opp. to
Mot. to Anend). Specifically, the defendant asserts that the
Amended Conpl aint continues to allege 1) state | aw negligence,
carel essness and reckl essness clains; 2) negligent bailnment; and
3) breach of contract clainms which are preenpted by federal |aw
Therefore, Defendant asserts that allow ng the amendnent woul d be
futile because the anended conplaint would not survive a
subsequent notion to dismss. Plaintiff contends, however, that
t he anmendnents are not futile because the Anmended Conpl ai nt
al | eges that Defendant violated a federal standard of care such
that the pending notion to dism ss would be noot if | eave were

granted. (Pl.’s Mem Mbdt. Anend.)

Federal |aw establishes the applicable standards of care in
the field of aviation safety generally, thus preenpting the
entire field fromstate . . . regulation under principles of

inplied field preenption. U S CA Const. Art. 6, cl; Abdullah

Al | egheny, 515 F.3d 224, 223 (3d Cir. 2008) (citations omtted). “To survive
a notion to dismss, acivil plaintiff nust allege facts that ‘raise a right
to relief above the speculative level . . . .’" 1d. at 232 (quoting Bell Atl
Corp. v. Twonbly, 127 S.Ct. 1955, 1965, 167 L. Ed. 929, 940 (2007)). In other
words, the plaintiff nust provide “enough facts to raise a reasonable
expectation that discovery will reveal evidence of the necessary elenent[s]”
of a particular cause of action. 1d. at 234.




V. Anerican Airlines, Inc., 181 F.3d 363, 368 (3d Cr.1999). 1In
an avi ation negligence action, a court nust refer not only to
specific federal regulations but also to the overall concept that
aircraft may not be operated in a careless or reckless manner to
determ ne the applicable standard of care. Abdullah, 181 F.3d at
368; 14 CF.R 8 91.13(a). Although federal |aw preenpts
standards of aviation safety, traditional state renedies are
preserved where the federal standard is violated. Abdullah, 181
F.3d 363, 368 (3d G r.1999) (holding federal |aw preenpts state
law in area of air safety and federal |aw establishes the
applicabl e standard of care). 1In the pleadings stage,
“Ip]laintiff need not show she will ultimately prevail; she need
only show that she may be able to discover and to introduce

evi dence consistent with this allegation proving that defendant's
carel ess or reckless operation . . . led to the injury entitling

her torelief.” Levy v. Continental Airlines, Inc., No. 07-1266,

2007 W 2844592, at *6, 2007 U.S.Dist.LEXIS 73027 at * (E.D. Pa.

oct. 1, 2007).

The Plaintiff refers to the foll ow ng provisions governing
aviation for reference to the applicable federal standard of
care: 1) 14 CF. R 91.13 which provides that "[n]o person may
operate an aircraft in a careless or reckless manner so as to

endanger the life or property of another."” 1d. at 369



(discussing 14 CF.R 8 91.13); 2) 14 C.F.R 382.39 provision of
services and equipnent; 3) 14 CF.R 382.95, entitled “Wat are
carriers general obligations with respect to boarding and

depl ani ng assi stance?”

The Conplaint alleges, inter alia, that Defendants failed to
keep the wheel chair “under proper and sufficient control,”
failed to keep “sufficient |ookout for obstructions,” and that
the chair was operated at an “unreasonabl e and i nproper speed,”
such that as a result the wheel chair was caused to fall forward
causing injury, including disc herniation with cervi cal
radi cul opathy. Based on these events, Plaintiff brings clains
agai nst the defendant for negligence to recover for physical
damages and damages to Plaintiff’s wheel chair, bailnent, breach

of contract and vicarious liability.

The anendrment woul d not be futile because the FAA does not
preenpt state renedies, only the applicable standards of care.

See Abdullah v. Anerican Airlines, Inc., 181 F.3d 363, 368. The

all egations within the Arended Conpl aint point to specific
federal standards and allege facts which the Plaintiff argues
establish a breach of such standards. For instance, 13 CF.R 8§
382. 95 descri bes Defendants’ obligations with respect to boarding
and deplaning in order to safeguard the safety and dignity of

passengers. Plaintiff’s allegation that the operation of the



wheel chair at an “inproper speed,” “w thout keeping proper

| ookout. . . for obstructions,” and that Defendants “fail[ed] to
properly utilize enough people” when transferring the Plaintiff
may plausibly allege a cause of action. (Conpl. 21(a)-(k).) The
Amended Conpl aint all eges state common | aw renedi es t hrough

vi ol ations of pertinent provisions of federal aviation standards.

See Levy v. Continental Airlines, Inc., No. 07-1266, 2007 W

2844592, at *6, 2007 U . S.Dist. LEXIS 73027 (E.D.Pa. Cct. 1, 2007)
(pleading that Plaintiff “suffered various injuries as a result
of the ... broken and/or inproperly closed overhead storage
conpartment” was sufficient to survive a 12(b)(6) notion). As
such, we find the proposed anendnent here to be sufficient to

wi thstand a Rule 12(b)(6) notion and we therefore grant the

Plaintiff's Mdtion to Anend.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARLENE CHAI T,
Pl ai ntiff, : ClVIL ACTI ON
VS. : No. 09-cv-940
DELTA AIR LINES, INC., AR
SERV CORPCORATI ON and
JOHN DOE/ JANE DCE (1-10)
Def endant s.

O der

AND NOW this 30th day of July, 2009, upon consideration
of Plaintiff, Marlene Chait’s, Mtion for Leave to Amrend her
Compl aint (Doc. No. 8) and Defendant’s Response thereto (Doc. No.
14), it is hereby ORDERED that the Motion is GRANTED. It is
further ORDERED that Plaintiff SHALL file her Amended Conpl ai nt
(Pl. Mot., Exh. B) wwthin ten (10) days of the entry date of this

O der.

BY THE COURT:

S/J. CURTI S JOYNER
J. CURTIS JOYNER, J.




