IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
STACEY CRI TTENTON : NO. 03-0349-02
MEMORANDUM
Bartle, C. J. July 30, 2009

Before the court is the notion of Stacey Crittenton for
nodi fication of sentence pursuant to 18 U . S.C. 8§ 3582(c)(2).

On May 27, 2003, Crittenton was charged in an
indictment with: (1) one count of conspiracy to possess with
intent to distribute controll ed substances, nanely, cocai ne base
("crack cocaine"), heroin, cocaine, and marijuana, in violation
of 21 U S.C. 8 846; (2) one count of possession with intent to
di stribute crack cocaine, and the aiding and abetting thereof, in
violation of 21 U S.C. 8§ 841(a)(1), (b)(1)(c), and 18 U.S.C. § 2;
(3) one count of possession with intent to distribute heroin, and
the aiding and abetting thereof, in violation of 21 U. S. C
8 841(a)(1), (b)(1)(c), and 18 U.S.C. §8 2; (4) one count of
possession with intent to distribute cocaine, and the aiding and
abetting thereof, in violation of 21 U S.C. § 841(a)(1),
(b)(1)(c), and 18 U.S.C. 8§ 2; and (5) one count of possession
with intent to distribute marijuana, and the aiding and abetting

thereof, in violation of 21 U S.C. 8§ 841(a)(1), (b)(1)(D, and 18



US.C 8 2. On June 24, 2004, a jury found Crittenton guilty of
all counts agai nst him

At Crittenton's first sentencing, which occurred on
Decenber 20, 2004, the court nerged the five distribution counts
into a single violation of 21 U S.C. 8§ 841(a) involving a
“marijuana equi valent” of 55.8 kilograns and carrying an offense
| evel of 20. Crittenton's previous felony convictions, however,
one of which was a drug crine and one of which was a crine of
violence, qualified himas a "career offender."” 1d. § 4Bl.1(a).
H's crimnal history category was consequently elevated fromV to
VI. Id. 8 4Bl.1(b). Because several of the drug offenses of
whi ch he had just been convicted carried a nmaxi mum sent ence of
nore than 20 years in prison, his offense | evel was increased to
32, which called for a guideline range of 210 to 262 nont hs
i mprisonnment. 1d. 8§ 5A

The court found that the "career offender" designation
substantially over-represented the seriousness of Crittenton's
crimnal history. On that basis, the court invoked U S. S G
8§ 4A1.3(b) to depart downward and apply Crittenton's origi nal
crimnal history category of V. The court then sentenced
Crittenton to 188 nonths' inprisonnent, at the bottom of the
range prescribed by the then-nmandatory Sentencing CGuidelines for
an of fense | evel of 32 conbined with a crimnal history category
of V. Had Crittenton not been a career offender under the

CGui delines, his offense | evel would have been 20 and cri m nal



hi story category woul d have been V, resulting in a guideline
range of only 63 to 78 nonths. 1d. 8 5A
The Suprene Court decided United States v. Booker, 543

U.S. 220 (2005), shortly after Crittenton's sentencing and while
his case was on appeal. Accordingly, on June 30, 2005, the court
resentenced Crittenton, this tine departing fromthe | ower end of
t he af orenenti oned gui deline range and sentencing Crittenton to
180 nonths' inprisonnent. The rationale for that further
reducti on was to provide consistency between the sentences of
Crittenton and his co-defendant, Naim Pryor.® On Novenber 2,
2006, our Court of Appeals affirnmed Crittenton's conviction and
sent ence.

Title 18 U.S.C. 8§ 3582(c)(2) permts the reduction of a
defendant's sentence when he or she was "sentenced to a term of
i mpri sonnment based on a sentencing range that has subsequently

been | owered by the Sentencing Comm ssion ..." and where "such a
reduction is consistent with the applicable policy statenents

i ssued by the Sentencing Conm ssion.” 18 U S.C. 8 3582(c)(2);
US S.G 8§ 1B1.10(a). The Commission has clarified that "[a]
reduction in the defendant's term of inprisonnment is not
consistent with this policy statement and therefore is not

aut hori zed under 18 U S.C. 8§ 3582(c)(2) if ... an anendnent

listed in subsection (c) does not have the effect of |owering the

1. Pryor, who unlike Crittenton was al so convicted of firearm
of fenses at trial, received a sentence of 180 nonths after the
court made a considerabl e downward departure under Booker. His
crimnal history, however, was |less serious than Crittenton's.
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defendant's applicable guideline range.” U S. S G
§ 1B1.10(a)(2)(B).

Ef f ecti ve Novenber 1, 2007, the Sentencing Conmmi ssion
adopt ed Anmendnent 706. This amended § 2D1.1 of the CGuidelines to
reduce the offense levels applied to many of fenses invol ving
crack cocaine. On Decenber 11, 2007, in Amendnent 712, the
Sent enci ng Conmmi ssi on ordered that Anendnment 706 apply
retroactively, effective March 3, 2008. When applied to the drug
of fenses for which Crittenton was convi cted, Anmendnent 706 | owers
his pre-"career offender"” offense level by 2, from20 to 18.

The governnent argues that Crittenton's "applicable
gui del i ne range" was not | owered by Amendnent 706 and that as a
result he is not entitled to relief. W acknow edge that the
government woul d be correct had Crittenton been sentenced as a

career offender and received a termof inprisonnent within the

correspondi ng gui deli ne range of 210 to 262 nonths. See United

States v. Mateo, 560 F.3d 152, 154-55 (3d Gr. 2009).

Crittenton, however, was not sentenced as a career offender. At
his initial sentencing, the court granted a downward departure
under U . S.S.G 8 4Al1.3, based on the court's finding that the
defendant's crimnal history category substantially over-
represented his crimnal history. Crittenton's crimnal history
category was thereby reduced fromVl to V. The court then
granted a further departure under Booker at resentencing. The

fact that Crittenton was convicted of a crack cocai ne of f ense



pl ayed a considerable role in this decision-nmaking process. 18
U.S.C. § 3582(c)(2); U S.S.G § 1B1.10(a)(2)(B)

O her courts, including at |east one in our district,
have agreed that under these circunstances, the defendant is
entitled to relief because he was not sentenced as a career
of fender and thus his sentence was "based on a guidelines range
t hat has been subsequently | owered"” by Amendnent 706. See, e.q.,
United States v. Stratton, Crim A No. 99-326, 2009 W. 506365,

at *4-*6 (E.D. Pa. Feb. 27, 2009); United States v. Bl acknon

Crim A No. 05-76, 2008 W. 5135157, at *1-*4 (E.D. M. Dec. 5,
2008); see also United States v. MGee, 553 F.3d 225, 227-30 (2d

Cir. 2009); United States v. Poindexter, 550 F. Supp. 2d 578,

580-82 (E.D. Pa. 2008). W reject the governnent's argunent that

the recent decision of our Court of Appeals in United States v.

Doe forecloses our ability to grant a reduction on these facts.
564 F.3d 305, 311-12 (3d Cir. 2009). That panel sinply did not

address the scenario presented here. See United States v.

Stewart, Cim A Nos. 02-736 and 03-442, 2009 W. 1563906, at *2-
*3 (E.D. Pa. June 3, 20009).

The Sentencing Conmm ssion has cautioned that "if the
original termof inprisonnent constituted a non-guideline
sentence determ ned pursuant to 18 U. S.C. § 3553(a) and United
States v. Booker, 543 U. S. 220 (2005), a further reduction

generally would not be appropriate.” U S.S.G 8§ 1B1.10(b)(2)(B)
This court's Booker departure in 2005 was an attenpt to ensure

consi stency between the sentences of Crittenton and his co-
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defendant. It was not prem sed upon the severity of the crack
cocai ne gui delines, which the Comm ssion itself has recently
characterized as an "urgent and conpel ling" problem Reasons for
Amendnent , Amendnent 706, Suppl enment to Appendi x C. Accordingly,
because Crittenton has yet to benefit fromthe purpose behind
Amendment 706, we find that a further reduction is warranted.

See, e.q., Blacknmon, 2008 W. 5135157, at *3.

In sum we conclude that Crittenton's sentence was
"based on a sentencing range that has subsequently been | owered
by the Sentencing Conmi ssion.” Taking into consideration al
appropriate factors under 18 U S.C. 8§ 3553(a), we will grant
Crittenton the two-1level reduction in offense | evel dictated by
Amendnment 706, that is, from32 to 30, and resentence himto a
termof inprisonment of 151 nonths. W further find pursuant to
US S G 8§ 1B1.10 that this reduced sentence will not pose a

threat to the public safety.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
STACEY CRI TTENTON NO. 03-349-02
ORDER

AND NOW this 30th day of July, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of Stacey Crittenton for nodification
of sentence pursuant to 18 U S.C. 8§ 3582(c)(2) is GRANTED; and

(2) the termof inprisonnent in this case is reduced
to a total termof 151 nonths, with all other terns and
conditions of the original sentence to remain the sane.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



