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The plaintiffs in this action are several union funds
and rulti-enpl oyer pension plans and two individuals, al
affiliated with the United Brotherhood of Carpenters and Joiners
of America (the “Carpenter’s Union”). The plaintiffs are suing
defendant Kia Enterprises Inc. (“Kia”) to collect paynents
all egedly owed to them under a coll ective bargaini ng agreenent
and related trust agreenents (collectively the “CBA”). Kia,
which is an African-Ameri can-owned business, filed a
counterclaim nam ng as defendants all plaintiffs except the
i ndividuals and alleging that, in seeking to collect the paynents
all egedly owed by Kia, the plaintiffs have violated the G vil
Ri ghts Act of 1866, 42 U S.C. § 1981.
The plaintiffs noved to dismss the counterclaim The
Court granted their notion on April 8, 2009, finding that the
al l egations of the counterclaimfailed to satisfy the pl eading

requi rements of Bell Atlantic Corp. v. Twonbly, 550 U. S. 544, 127

S. C. 1955 (2007). The Court’s dism ssal, however, was w t hout



prejudice. Kia has now filed an anended counterclai mand the
plaintiffs have again noved to dism ss. Upon consideration of
the parties’ argunents, the Court finds that the defendant has
again failed to plead facts sufficient to satisfy Twonbly and
will dismss the amended countercl ai m

Kia's amended counterclaimalleges that Kiais a
m nority-owned business, owned and operated by an African
Arerican. Am Answ. Y 45. It contends that the plaintiffs, in
pursuing their claimthat KIA had violated its duty to nake
paynments under the CBA, acted “in furtherance of and pursuant to
their |l ong-standing pattern and practice of discrimnating and
retaliating against Mnority Business Enterprises and mnority
menbers” of the Carpenter’s Union, particularly African-American
busi nesses and Uni on nenbers. Am Answ. { 48. The anended
counterclaimalleges a | ongstanding “historical and present day
antipathy” for mnorities and m nority-owned busi nesses on the
part of the Carpenter’s Union. As an exanple, the anended
counterclaimalleges that the Carpenter’s Union failed to
cooperate with the Phil adel phia Mayor’s Advi sory Conm ssi on on
Construction Industry D versity, which was investigating and
analyzing mnority participation in the Phil adel phia construction
i ndustry. Am Answ. { 51.

The anmended counterclaimalleges three specific

discrimnatory actions by the plaintiffs. It alleges that the



plaintiffs “submtt[ed] a formal demand for paynent to Liberty
Mut ual | nsurance Conpany as the first step in submtting an
unsubst anti ated cl ai magai nst KIA's Performance Bond No. 019-025-
018." It alleges that the plaintiffs “pressur[ed] the School
Ref orm Conm ssion of the Gty of Philadelphia (“SRC’) to refuse
to tinmely pay KIA nonies owed to KIA . . . based on the
Carpenter[’]s Union’s statenent that KIA had violated its
obligation to nmake required benefits contributions on SRC KIA
contracts,” and that, on information and belief, the plaintiffs
did not simlarly pressure the SRC wth respect to non-mnority-
owned busi nesses that owe the plaintiffs noney. Am Answ. ¢ 45.
The amended counterclaimal so alleges that the plaintiffs
di scrim nated against Kia by demanding to review all Kia s books
and records, including those that have no relation to work
covered by the CBA, and that the plaintiffs made siml ar
unjustified demands of another mnority-owned conpany, W& W
Contractors, Inc. (“W& W), but on information and belief, do
not make simlar demands of non-m nority-owned busi nesses. Am
Answ. { 50.

The plaintiffs allege that all of these actions were
notivated by “a desire to frustrate the utilization of [mnority-
owned busi nesses] in the construction industry” and that they

were “intentional, deliberate, willful and conducted in call ous



disregard of KIA's rights to be free from non-di scrim nation
based on race.” Am Answ. 1Y 50, 53.

To state a 8 1981 claim Kia nust allege the foll ow ng
elements: (1) that it is a nenber of a racial mnority; (2) that
the plaintiffs had the intent to discrimnate on the basis of
race; and (3) discrimnation concerning one or nore of the
activities enunerated in the statute, here alleged to be the

right to nmake and enforce contracts. Brown v. Phillip Mrris,

Inc., 250 F.3d 789, 797 (3d G r. 2001).
The current standard for adequately pleading a claim

was set out in Bell Atlantic Corp. v. Twonbly, 550 U. S. 544, 127

S. C. 1955 (2007). Under Twonbly, to properly plead a claim a
party’s factual allegations nust be enough to raise a right to

relief above the speculative level. Phillips v. County of

Al | egheny, 515 F.3d 224, 232 (3d Cr. 2008) (citing Twonbly, 127
S. C. at 1965). The Suprene Court recently reaffirnmed and

clarified the Twonbly standard in Ashcroft v. Igbal, 129 S. O

1937 (U.S. 2009).

L gbal enphasi zed that, although a court nust accept al
factual allegations as true for purposes of deciding a notion to
dismss, this did not apply to | egal conclusions or to “legal
concl usi ons couched as factual allegations.” In Twonbly, this
meant that the Suprenme Court was not required to accept as true

the plaintiff’s allegation that the defendants had entered into



an unl awful conspiracy to prevent conpetition, because this was
only a legal conclusion. |Igbal, 129 S. C. at 1950 (citing
Twonbly, 550 U. S. at 555). Twonbly also held that a conpl ai nt
must state a “plausible claimfor relief to survive a notion to
dismss.” In Twonbly, this nmeant that the plaintiff’'s allegation
that the defendants had engaged in parallel conduct was not
sufficient to state a claimof antitrust conspiracy because this
all egation was “not only conpatible with, but nore likely
expl ai ned by,” lawful behavior and therefore did not “plausibly
suggest” an unl awful agreenent. lgbal, 129 S. C. at 1950
(citing Twonbly, 550 U. S. at 565-67).

In Igbal, the Suprene Court applied the Twonbly
standard to a Bivens claimby a Pakistani Mislimalleging that
hi gh federal officials had know ngly approved policies after the
Septenber 11, 2001, terrorist attacks, under which, after his
arrest on non-violent charges, he was placed in maxi mum security
| ock-down and subjected to beatings. The Suprenme Court clarified
that the Twonbly standard applied to discrimnation clains. It
hel d that, although the plaintiff had alleged that the federal
def endants knew of or condoned the allegedly unconstitutional
actions taken against him these allegations were | egal
conclusions that were not entitled to be assuned true. It also
found that the plaintiff’'s allegations that thousands of Mislim

men had been arrested after Septenmber 11 and placed in highly



restrictive conditions of confinenent, while consistent with the
plaintiff's allegations of illegal discrimnatory notives, were
nmore plausibly explained by the defendants’ legitimte interest

i n detaining those connected with the Septenber 11 attacks.
Because there was an “obvious alternative explanation” of the
def endants actions, id. at 1951-52, the Suprene Court found the
plaintiff had failed to allege sufficient facts to “nudge[ ] his
clainms of invidious discrimnation across the line from
conceivable to plausible,” id., at 1950-51 (internal quotation
omtted).

The Suprene Court’s clarification of federal pleading
standards in Twonbly and I gbal has raised the bar for clains to
survive a notion to dism ss by enphasizing that a plaintiff
cannot rely on |l egal conclusions or inplausible inferences from
factual allegations to state a claim Measured against this
clarified standard, Kia's anended counterclaimfails.

The anmended counterclain s allegations that the
Carpenter’s Union has a “longstanding pattern and practice” of
di scrimnating against mnorities and mnority-owned businesses
and the allegations that the plaintiffs’ actions were intentional
and notivated by racial aninus and a desire to exclude mnorities
and m nority-owned busi nesses fromthe construction industry are
all legal conclusions that under lgbal and Twonbly are not

entitled to be assuned to be true.



The factual allegations in the anended countercl ai m
concern actions by the plaintiffs to collect the paynents they
claimKia owes them The anended counterclaimalleges that the
plaintiffs took steps to nake a clai magainst Kia s perfornmance
bond, sought to persuade a city agency to withhold paynents to
Kia, and demanded to audit Kia' s books and records. These
actions are entirely consistent with a lawful attenpt by the
plaintiffs to collect unpaid CBA obligations that they are owed.
By thensel ves, these allegations are “not only conpatible wth,
but nore likely explained by,” | awful behavior and therefore
cannot “plausi bly suggest” actionable wongdoing. lgbal, 129 S
Ct. at 1950. Kia's allegations that the plaintiffs took simlar
st eps agai nst another mnority-owned business, W& W are al so
entirely consistent wwth |awful actions by the plaintiffs to
col | ect unpaid CBA paynents.

Kia has attenpted to plead sufficient additional facts
to “nudge” its allegations of discrimnation across the “line
from conceivable to plausible” by alleging, on information and
belief, that the plaintiffs do not make simlar efforts to
col | ect unpaid CBA obligations fromnon-mnority-owed busi nesses.
Kia, however, offers no specific facts in support of the
plaintiffs’ alleged disparate treatnment of mnority and non-
mnority businesses. In the absence of any nore specific

all egations identifying particular instances of disparate



treatnent, these allegations are nerely “legal concl usions
couched as factual allegations,” which under Twonbly and | gbal
cannot be taken as true.

Kia's allegations that the Carpenter’s Union refused to
cooperate with the Mayor’s Advi sory Conm ssion and has a
“hi storical and present day antipathy” to racial mnorities are
al so not enough to make Kia's discrimnation clains plausible.
Even if taken as true, these allegations are not probative to the
guestion of whether the specific actions taken by the plaintiffs
agai nst Kia can be plausibly alleged to have been notivated by
di scrim nation.

Like Kia’s initial counterclaim its anmended
counterclaimfails to contain sufficient factual allegations to
make Kia' s right to relief anything nore than specul ative. The

anended counterclaimw |l therefore be di sm ssed.

An appropriate Order will be issued separately.
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AND NOW this 15th day of July, 2009, upon
consideration of the plaintiffs’ Mtion to D smss the
Def endant’ s Anended Counterclai m (Docket No. 24), and the
response thereto, IT IS HEREBY ORDERED, for the reasons set out
in a Menorandum of today’'s date, that the Mdtion is GRANTED and

t he def endant’ s amended counterclaimis DI SM SSED.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




