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This is an appeal fromthe order of the Bankruptcy
Court enjoining for sixty days a state court |awsuit agai nst Non-
Debtors. The appeal presents three issues: (1) Dd the
Bankruptcy Court have jurisdiction to issue the injunction; (2)
Did the Bankruptcy Court properly extend the 11 U . S.C. 8§ 362(a)
stay to Non-Debtors; and (3) Did the Bankruptcy Court properly
i ssue an injunction, pursuant to 11 U S.C. 8§ 105(a).

The Court hol ds the Bankruptcy Court did have
jurisdiction to issue an injunction enjoining a pending state
action agai nst Non-Debtors, that under the circunstances, it was
appropriate to extend the protection of the section 362(a) stay
to the Non-Debtors, and that the Bankruptcy Court properly
exercised its discretion in issuing the injunction. For the
reasons that follow, the decision of the Bankruptcy Court will be

affirned.



BACKGROUND

Phi | adel phi a Newspapers, LLC and its related entities
(the "Debtors")! filed a voluntary petition for relief under
Chapter 11 of Title 11 of the United States Bankruptcy Code on
February 22, 2009. At that time, Philadel phia Newspapers, LLC
was a defendant in several non-bankruptcy litigation matters. By
filing its bankruptcy petition, Philadel phia Newspapers triggered
the autonmati c stay under section 8 362(a), thereby halting the
continuation of suits against Philadel phia Newspapers.

Several Non-Debtors (including the Debtors' hol ding
conpany - Phil adel phia Medi a Hol dings, LCC (“PMH),? Brian
Tierney - the Debtors' CEO and publisher of The Phil adel phia
I nquirer, and certain reporters - editors or other enployees of
the Debtors) were naned as defendants in sone of these suits.

One such suit was the civil action filed on or about
January 6, 2009, by Vahan H Qureghian, Danielle Gureghian, and

Charter School Managenent, Inc. (“CSM”) (collectively, the

! Thr oughout this nmenorandum the Court will refer to the
Phi | adel phi a Newspapers, LLC and its related entities as the
“Debtors” and “Appel |l ees” interchangeably, dependent upon the
cont ext .

2 PVMH was not a Debtor at the time the Mtion for
Prelimnary Injunction was filed. PMH filed for bankruptcy on
June 10, 2009. Because PMH is now a Debtor, actions against it
are automatically stayed under section 362(a), and it is no
| onger included as a Non-Debtor, subject to the May 8, 2009
order. On June 26, 2009, the Debtors filed a Mdtion for Leave to
file a Third Arended Conplaint that will reflect this change.
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"Appel | ant s") agai nst several Non-Debtors, including,

Phi | adel phi a Medi a Hol di ngs, LLC, The Phil adel phia Inquirer, and
Brian Tierney. In this action, the Appellants seek danages
arising froma series of allegedly false and m sl eadi ng newspaper
and internet articles published by The Phil adel phia I nquirer
about the Appellants.?

On March 23, 2009, the Debtors initiated an adversary
proceedi ng, seeking an extension of the automatic stay under
section 362(a), and filed a notion for injunctive relief under
section 105(a) to enjoin Defendants, including the Appellants,
named in the injunction conplaint fromasserting clains or
otherwi se attenpting to exercise renedies in state court
[itigation against certain Non-Debtors, including: (i) PVH (ii)
Brian Tierney; and (iii) certain reporters, editors, or enployees
of the Debtors (collectively, the "Non-Debtors").

On May 8, 2009, followi ng an evidentiary hearing on

this notion, the Bankruptcy Court granted the Debtors' notion for

3 Specifically, the Appellants assert that as the
Phi | adel phi a Newspapers business enterprise deteriorated, Tierney
and PWVH approached Vahan Gureghi an about the possibility of joint
ventures between CSM and Phil adel phi a Newspapers. During these
di scussions, the Appellants contend that Tierney becane aware of
hostility of certain school districts towards CSM, allegedly
arising fromCSM's conparatively high success rates. Wen the
busi ness di scussi ons between Ti erney and Gureghian failed, the
Appel  ants aver that Tierney published a series of articles about
CSM  whi ch purposefully focused on hostility of school district
toward CSM and ignored CSM’s positive achievenents.
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a prelimnary injunction and extended the protection of the
section 362(a) stay to the Non-Debtors for sixty days. On My
18, 2009, the Appellants filed a notice of appeal of the May 8,

2009 Bankruptcy Court decision. The Court set an expedited
briefing schedule and held a hearing on July 1, 2009. This

deci sion fol | ows.

1. DI SCUSSI ON
The Bankruptcy Court’s issuance of the prelimnary

injunction is reviewed for abuse of discretion. [In re Pillowex,

Inc., 304 F.3d 246, 250 (3d G r. 2002). "An abuse of discretion
exi sts where the district court's decision rests upon a clearly
erroneous finding of fact, an errant conclusion of |aw or an

i nproper application of lawto fact." 1n re Marvel Entnit, 140

F.3d 463, 470 (3d Cr. 1998).

In eval uating the issuance of the prelimnary
i njunction extending the protection of section 362(a) to Non-
Debtor third parties, the Court wll undertake a three-step

anal ysis.* The Court will determne, first, whether the

4 The Bankruptcy Court recogni zed the necessity for this
type of sequential analysis, albeit in a slightly different form
May 7, 2009, Hr’g Tr. 97:12-18 (“[t]he task allotted to ne today
is to make a determ nation under two different tests. One is the
general test for the issuance of a prelimnary injunction. The
other is the test that is required to extend the autonmatic stay
beyond the scope of its normal reach and to cover parties who are
not, otherwise, entitled to it by operation of the Bankruptcy
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Bankruptcy Court had jurisdiction to issue the injunction.
Second, whet her the Bankruptcy Court properly extended the
section 362(a) stay to the Non-Debtors. Finally, whether the
Bankruptcy Court properly exercised its discretion in issuing an
i njunction, pursuant to section 105(a), enjoining suit against
Non- Debt or s.

Courts have often conflated the analysis. This has |ed

to confusion. See, e.d., A.H Robins Co., Inc. v. Piccinin, 788

F.2d 994 (4th G r. 1986) (using “stay” and “injunction”
i nt erchangeably and pointing out that the bankruptcy court may
enjoin | awsuits under section 362(a), section 105(a) or its

i nherent power); Stanford v. Foanmex L.P., No. 07-4225, 2009 U. S

Dist. LEXIS 32045, at *8 n.7 (E.D. Pa. April 15, 2009)
(concluding that “the practical effect” of the difference between
extendi ng the section 362(a) stay to non-debtors, or issuing a
separate injunction pursuant to the bankruptcy court’s power

under section 105(a) is “academc”); In re Loewen G oup, Inc.,

No. 98-6740, 2001 U.S. Dist. LEXIS 6482 (E.D. Pa. May 16, 2001)
(placing the case against the non-debtors in suspense w thout
reliance on either section 362(a) or section 105(a)); Snith v.

Dom ni on Bridge Corp., No. 96-7580, 1999 U S. Dist. LEXIS 2131,

at *11 n.3 (ED. Pa. Mar. 2, 1999) (pointing out there is no need

Code”) .



to satisfy requests for injunctive relief in order to obtain

stay); In re Monroe Well Service, Inc., 67 B.R 746, 751 (Bankr.

E.D. Pa. 1986) (granting an injunction under section 105(a),
W t hout di scussion of section 362(a)).

Al t hough the facts necessary to support the Court’s
determ nation at each step of the analysis nay overlap, each step
of the inquiry is distinct, independently necessary, and
inplicates different interests. Mere incantation to the power of
the Court to issue injunctions under section 105(a) is
insufficient. For, as the statute itself nakes clear, section
105(a) is neither an independent source of federal subject matter

jurisdiction, see In re Conbustion Eng’g, Inc., 391 F.3d 190,

224-25 (3d CGr. 2004), nor the repository of any substantive
rights. Section 105(a) permts a bankruptcy court to “issue an
order, process, or judgnent that is necessary or appropriate to
carry out the provisions [of the Bankruptcy Code].” Therefore,
unl ess the Debtors can satisfy all three steps of the inquiry, an
i njunction should not issue.

A.  Jurisdiction

In order to enjoin the Appellants from prosecuting
[itigation against the Non-Debtors, the Bankruptcy Court was
required to conclude that it had jurisdiction over the clains of

t he Appel l ants agai nst the Non-Debtors. See In re Conbustion,

391 F.3d at 224-25 (to enjoin litigation against third parties, a
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bankruptcy court nust have subject matter jurisdiction over such
[itigation).

Pursuant to 28 U. S.C. 8 1334(b), bankruptcy courts have
subject matter jurisdiction over four types of Bankruptcy Code
matters and proceedi ngs: (1) cases under the Bankruptcy Code; (2)
proceedi ngs which “arise under” the Bankruptcy Code; (3) those
which “arise in” a case under the Bankruptcy Code; and (4) those
which “relate to” a proceedi ng under the Bankruptcy Code. 1d. at
225-26. Here, the Bankruptcy Court determned that it had
jurisdiction over the state court proceedi ng because the matter
“related to” the underlying bankruptcy.

A proceeding is “related to” a bankruptcy case if “the
outcone of the proceedi ng coul d conceivably have any effect on

the estate being adm nistered in bankruptcy.” Pacor, Inc. v.

Hi ggins, 743 F.2d 984, 994 (3d G r. 1984). The Pacor Court
further explained, “an action is related to bankruptcy if the
outcone could alter the debtor’s rights, liabilities, options or
freedom of action (either positively or negatively) and which in
any way inpacts upon the handling and adm nistration of the
bankruptcy estate.” 1d.

The Appellants argue that the state court action is not
“related to” the bankruptcy case because, despite the Appellees’
contentions, the indemity provision contained in the Operating

Agreenment (“the Agreement”) is not triggered, and thus the
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Debtors are not obligated to defend/indemify the Non-Debtors in
the instant lawsuit. The Appellees argue that the indemity
provision in the Agreenent is in fact triggered.® In addition,
the Appellees contend that the “relation to” inquiry is broader
than the contractual indemification issue and assert that the
state court action is related to the bankruptcy because its

out cone woul d i npact the Debtors’ reorganization efforts and the
val ue of their assets. The Court w || address these contentions

ad seriatim.

1. Indemification
The Appel lants highlight the distinction between comon
| aw i ndermmity and contractual indemity, as applied to the
jurisdictional analysis. It is true that a bare claimof common
law indemity is insufficient to satisfy the “related to”
provi sion. Pacor, 743 F.2d at 994. However, a contractual

indemity right against the Debtor will satisfy the “related to”

5 | mportantly, the Appellees note that contractual
indemmity is not the sole reason that the state action is
“related to” the bankruptcy proceeding. The Appellees submt the
follow ng additional bases to support the state court
proceeding’ s relation to the underlying bankruptcy: (1) inpact on
the Debtors’ ability to engage in effective reorganization
efforts; (2) historical indemification/indemification in
practice; (3) Debtors’ enployees and Tierney are additional
i nsureds under the Debtors’ various insurance policies; under
t hese various insurance policies, the Appellees contend that
there are retention (or deductible) Ievels which need to be
exhausted before coverage is triggered.
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provision. 1d. at 995.°

The Appellants point to the Agreenent governing the
relationship of the Phil adel phia Newspapers and its nenbers,
managers, and officers, and argue that there is no provision
whi ch contractually requires indemification of the Non-Debtors.
Two provisions of the Agreenent are inplicated: (1) the
indemmi fication clause at Section 8(a); and (2) the third party
beneficiary clause at Section 10.

The i ndemmification provision at section 8(a) is as
fol |l ows:

Indemmi fication. To the full extent permtted by the

| aws of the Commonweal th of Pennsylvania, as they exist
on the date hereof or as they may hereafter be anended,
the Conpany will indemify any person who is or was (at
any tinme after the Acquisition Date) a Menber, Manager,
of ficer, enployee, or other agent of the Conpany, or
the |l egal representative of any such Menber, manager,
of ficer, enployee or agent (an “Indemitee”), from and
agai nst any and all clainms, demands and expenses
(including, without Iimtation, attorneys’ fees,
judgnments, fines penalties, excise taxes and anounts
paid in settlenent) incurred by the Indemitee by
reason of the fact that such a person was a Menber or
Manager or, while serving as a Menber or Manager, is or
was at the request of the Conpany al so serving as a
manager, director, enployee, officer, or agent of

6 This prem se articulated in Pacor was technically
di ctum because the Third G rcuit found no “related to” bankruptcy
jurisdiction on the facts in Pacor. However, appellate courts
appl yi ng Pacor recognize that “the clear inplication of the
decision is that, if there had been a contract to indemify, a
contrary result would have been in order.” |In re: Federal Mogu
G obal, Inc., 282 B.R 301, 310-311 (Bank. D. Del. 2002) (citing
A.H Robins, 788 F.2d at 1001).
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anot her entity (including, without limtation, any
enpl oyee benefit plan).

The third party beneficiary provision at section 10 is
as foll ows:

Third Party Beneficiaries. None of the provisions of

this agreenent will be for the benefit of or

enforceable by any third party, including creditors of
t he conmpany.

First, the Appellants argue that although Tierney, as
t he CEO of Phil adel phi a Newspapers, is covered under the
i ndemmi fication clause, his personal “bad acts” were conmtted
outside of his managerial role and thus renove his action from
the real m of coverage. Second, reading the indemification and
third party beneficiaries clauses in tandem the Appellants argue
that the Appellees are not contractually bound to indemify the
enpl oyees because the enpl oyees are not “nmanagers or nenbers” and
are not beneficiaries of the Agreenent, as prohibited by the

third party beneficiary clause.’

! Not ably, the Appellants highlight that even if
indemmi fication did apply, the Non-Debtors are not entitled to
any such paynent in the absence of a repaynent agreenent.
Pursuant to the “Advancenent of Expenses” clause, at section
8(c), “Under such conditions as it deens appropriate, the Company
may pay the expenses incurred by an Indemitee in defending any
civil, crimnal, adm nistrative or investigative action, suit or
proceedi ng, but only upon prior receipt of a witten undertaking
by or on behalf of such Indemitee to repay all of such advances
if it shall ultinmately be determ ned that the Indemitee i s not
entitled to such indemification.”

Here, Tierney did not initiate a repaynent agreenent
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According to the Appellants, because the Non-Debtors
are not protected by contractual indemification, the only
obligation to indemify the Non-Debtors in the state court action
is through common | aw i ndemmity, an insufficient ground to
satisfy “related to” jurisdiction.

In contrast, the Appellees argue that the indemity
cl ause does trigger contractual indemity. First, the Appellees
argue that pursuant to the indemification clause, Tierney is
covered as he is the “sol e manager and nenber of the
Appel I ee/Debtor.” In response to the Appellants’ argunent that
Tierney’'s “bad acts,” as alleged in the state court conpl aint,
were commtted on sone personal basis, outside the scope of his
managenent role, the Appellees submt even if this were the case,
the indemification clause does not limt its applicability to
excl ude coverage for such actions. Second, the Appellees concede
that while the enpl oyees are not specifically covered on the face
of the Agreenent, it is historic practice to defend/indemify
enpl oyees in suits arising under enploynment with the Phil adel phia

Newspapers.

and thus the Appellants argue that the indemification clause was
not triggered. In response, the Appellees submt that the
repaynent agreenent provision is for the benefit of the Debtors
and thus subject to wavier by the Debtors. The Court need not
reach this issue because it does not determne at this tine

whet her contractual indemification is inplicated on these facts.
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The Court will not construe the indemification clause
of the Agreenent on this conflicting record. Gven the limted
testinony and airing of the issues at the hearing below, it is
premature to do so. Therefore, the Court will proceed to
determ ne whether there are alternative bases sufficient to
support jurisdiction in the absence of contractual
i ndemmi fi cati on.

2. Oher bases for jurisdiction

As detail ed above, the Appellees also argue that the
action is “related to” the bankruptcy proceeding for the
foll ow ng reasons, in addition to potential contractual
indemity: (1) inpact on the Debtors’ ability to engage in
reorgani zation efforts; and (2) the Debtors’ historical practice
of indemification.?

First, as to the inpact on the Debtors’ ability to
engage in reorgani zation efforts, continuation of the state court
actions against the Non-Debtors would require the invol venent of

key personnel of the Debtors. At the hearing, Philadel phia

8 In addition, the Appellees’ contend that the Debtors
enpl oyees’ and Tierney are additional insureds under the Debtors’
various insurance policies. The Appellees note that these
i nsurance policies have significant self-insured retentions or
deducti bl es that nust be exhausted prior to the insurer becom ng
liable to cover any costs associated with clains against the
Debt ors’ enpl oyees or Tierney. The Appellees submt that, should
the litigation against the Non-Debtors continue, the Appellees
would be obligated to pay such deductibles.
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Newspapers i n-house counsel, Scott Baker, Esquire, testified that
he currently spends “upwards of 80 percent of [his] time on
restructuring efforts.” My 7, 2009, Hr’g Tr. 25:18-19. Baker
also testified that the litigation of Non-Debtor suits would
di stract himfromreorgani zation efforts. [d. at 33:22-24.
Prior to the filing of the petition, Baker supervised all the
litigation efforts of the Debtor.® In addition, Philadel phia
Newspapers’ CEO, Brian Tierney, testified that he is “working
aggressively” to “lead the effort” to develop the reorgani zation
pl an, which “is a full-tinme job onits own.” |1d. at 60:20-23.
Tierney noted that he prepared for and was deposed for three days
in connection with the state actions agai nst Non-Debtors; he
opi ned that such depositions created distractions fromthe
reorgani zation process. |d. at 61:20-23.

Under these circunstances, diverting the tinme and
energy of key personnel fromthe reorganization effort at a
critical tinme in the fornmulation of a plan woul d adversely i npact
the Debtors’ ability to pronptly and effectively reorgani ze.

Second, the Appellees’ identified several bases

° Baker expl ai ned his supervisory role, with respect to
litigation, as follows: “[a]t the outset, the initial stages of
the cases, we . . . prepare and di ssem nate docunent retention
menoranduns. | also review all pleadings, discovery requests,
notions, et cetera, and depending on the case, may be involved in
the . . . preparation of wtnesses.” My 7, 2009, Hr’'g Tr.
21:16- 20.
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substantiating its obligation to defend and i ndemmify the Non-
Debtors, even in the absence of contractual indemity. The
Appel | ees highlight several comon | aw t heories'® which woul d
make the Appellees |iable for any judgnment agai nst the Non-
Debtors, including: respondeat superior, vicarious liability, and
princi pal /agent theories.

Third, as the Bankruptcy Court enphasized, if the suit
agai nst the Non-Debtors proceeded w thout the involvenent of the
Appel | ees, the Appellees may be | ater barred from defendi ng these

clains by operation of collateral estoppel.?!

10 Al t hough common | aw i ndemi fication woul d not supply an
i ndependent basis for jurisdiction, see Pacor, 743 F.2d at 994,
it my be appropriately considered in determ ning whether it
provi des a basis upon which the Debtors nmay be held obligated to
Non- Debt ors under these theories.

1 The term “issue preclusion” is used to refer to the
traditional doctrine of collateral estoppel. See United States
v. Athlone Indus., Inc., 746 F.2d 977, 983 n.4 (3d G r. 1984)
(equating issue preclusion with coll ateral estoppel or “the
effect of a judgnent in foreclosing relitigation of a matter that
has been litigated and decided”). Under the doctrine of issue
preclusion, a party is barred from*“relitigating a matter that
has been litigated and decided.” Athlone, 746 F.2d at 983 n. 4;
see also Purter v. Heckler, 771 F.2d 682, 690 n.5 (3d G r. 1985)
(noting that issue preclusion “was intended to be a nore narrow
application of res judicata”). |Issue preclusion applies where
(1) the issue decided in the previous action is identical to the
one presented in the |ater action, (2) the previous action
resulted in a final judgment on the nerits, (3) the party agai nst
whom col | ateral estoppel is asserted was either a party to the
previous action, or is in privity with a party to the previous
action, and (4) the party agai nst whom col | ateral estoppel is
asserted had a full and fair opportunity to litigate the issue in
the previous action. See Jones v. United Parcel Service, 214
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Finally, even if the Appellees do not have a common | aw
duty or contractual obligation to indemify its enpl oyees, the
Appel | ees have represented that, in the past, as a nmatter of
general practice, the Appellees have provided i ndemification and
defense to its enployees.'? Gven its past practice, it appears
i kely that Appellees would be obligated to do so in this case.

The Court finds that the Appellees have sufficiently
denonstrated that the state action is “related to” the underlying
bankruptcy proceeding. Therefore, the Bankruptcy Court properly
exercised jurisdiction in the instant action.

B. Entitlenent to Extension of Section 362(a) Stay

The second step involves a determ nation of whether the

F.3d 402, 405 (3d G r. 2000).

Here, the Appellees are naned as a party in the state
court conplaint and are in privity with the Non-Debtors.
Accordingly, it may well be that issue preclusion could operate
to bar the Appellees fromraising/defending i ssues which were
previously litigated in the suit versus the Non-Debtors. See,
e.9., Inre Am FilmTechs., Inc., 175 B.R 847, 855 (Bankr. D
Del. 1994) (extending automatic stay to third-parties when breach
of contract action against former and present directors could
trigger the debtor enployer’s indemification obligations and
expose it to collateral estoppel [issue preclusion] prejudice if
it does not participate in the case).

12 I n support of this notion, the Appellees highlight that
t he Phil adel phi a Newspapers in-house counsel, Scott Baker,
testified that “we’ d [ Phil adel phi a Newspapers] have a very
difficult tinme keeping our reporters on staff if we did not
provi de i ndemification or defense costs to them” My 7, 2009,
Hr’'g Tr. 53:19-21.
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Bankruptcy Court properly extended the section 362(a) stay to
Non- Debtors. Section 362(a)(1l) operates as a stay "applicable to
all entities,” of the "comencenent or continuation . . . of a
judicial, admnistrative, or other action or proceedi ng agai nst

t he debtor that was or could have been commenced before the
commencenent of the case under this title, or to recover a claim
agai nst the debtor that arose before the comencenent of the case
under this title." The automatic stays serves to give the debtor
a “breathing spell” fromcreditors by stopping all collection
efforts and foreclosure actions, and permts the debtor to

attenpt a repaynent or reorgani zation plan. MCartney v. Integra

Nat i onal Bank North, 106 F.3d 506, 509 (3d Cr. 1997) (citing

Maritime Elec. Co., Inc. v. United Jersey Bank, 959 F.3d 1194,

1204 (3d GCir. 1991)).

Wil e the scope of the automatic stay is broad, it
stays action only against the “debtor,” and does not extend to
protect “sureties, guarantors, co-obligors, or others with a
simlar |legal of factual nexus to the . . . debtors.” 1d.

(quoting Maritinme Elec. Co., 959 F.2d at 1205). However, where

"unusual circunstances" are present, courts have extended the

stay to non-debtor third parties. 1d. (citing A.H Robins, 788

F.2d at 999). Such unusual circunstances may be found, at | east,

where: (i) the non-debtor and debtor enjoy such an identity of

-16-



interests that the suit of the non-debtor is essentially a suit
agai nst the debtor; or (ii) the third-party action will have an
adverse inpact on the debtor's ability to acconplish

reorgani zation. 1d.; accord In re Loewen Goup Inc., No. 98-

6740, 2001 U. S. Dist. 6482, at *3-4 (E.D. Pa. 2001).%

Here, the “unusual circunstances” to warrant the
extension of the section 362(a) stay are present. As detailed
above, (1) because the Debtors owe potential contractual and
comon |aw duties to indemify the Non-Debtors, the interests of
t he Debtors and Non-Debtors in the state action are identical,
and (2) the diversion of resources caused by the state action
agai nst the Non-Debtors w il inpact the Debtors’ ability to
engage in tinely and effective reorgani zati on.

Under the MCartney analysis and given that “unusual
ci rcunst ances” are present, the extension of section 362(a) stay

to the Non-Debtors is warranted.

C. Injunction under Section 105(a)
13 The Appel | ees highlight that “unusual circunstances”
may be found under either one of two scenarios. 1In contrast, the

Appel | ants suggest that both scenarios nust be present in order
to satisfy the extension of section 362(a) stay to Non-Debtors.
Third Crcuit case law confirnms the Appellee’s interpretation is
correct. Thus, “unusual circunstances” exist where at | east
either: (1) the non-debtor and debtor enjoy such an identify of
interests that the suit of the non-debtor is essentially a suit
agai nst the debtor; or (2) the third-party action will have an
adverse inpact on the debtor's ability to acconplish

reorgani zation. MCartney, 106 F.3d at 509.
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The final step is the determ nation of whether the
Bankruptcy Court properly exercised its discretion in granting an
i njunction enjoining suit against the Non-Debtors. The power of
the Court to stay actions agai nst Non-Debtors, pursuant to

section 105(a), is clear. Mnroe Wll, 67 B.R at 751 (quoting

S. Rep. No. 95-989, 95th Cong., 2d Sess. 51 (1978), reprinted in

1978 U.S. Code Cong. & Ad. News 5787, 5837; H. Rep. No. 95-595,

95th Cong., 1st Sess. 341 (1977) (“House Report”), reprinted in

1978 U. S. Code Cong. & Ad. News 5963, 6298). \Whether, when, and
how to exercise this discretion is the essence of the inquiry of
this third step.

““1t is frequently observed that a prelimnary
injunction is an extraordi nary and drastic renmedy, one that

shoul d not be granted unless the novant, by a clear show ng,

carries the burden of persuasion.’” Mzurek v. Arnmstrong, 520

U S 968, 972 (1997) (quoting 11A Wight, MIler & Kane, Federal

Practice and Procedure 8 2948 p. 129-30 (1995)). To obtain a

prelimnary injunction in the Third Grcuit, the party seeking

the injunction nmust denonstrate “(1) that they are reasonably

14 Section 105(a), nuch like the AlIl Wits Act, formalizes
the Court’s exercise of its equity power. See 28 U S.C. § 1651
(“[t]he Supreme Court and all courts established by Act of
Congress nmay issue all wits necessary or appropriate in aid of
their respective jurisdictions and agreeable to the usages and
principles of law').
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likely to prevail eventually in the litigation and (2) that they
are likely to suffer irreparable injury without relief.” Tenafly

Eruv Ass’n, Inc. v. Borough of Tenafly, 309 F.3d 144, 157 (3d

Cr. 2002). If these two threshold requirenents are net, the
Court should then consider “(3) whether an injunction would harm
the [ Appellants] nore than denying relief would harmthe

[ Appel | ees] and (4) whether granting relief would serve the
public interest.” 1d.

Applying these factors in the bankruptcy context, the
Bankruptcy Court found that a prelimnary injunction was
warranted. First, as to the reasonable |ikelihood of a
successful reorganization plan,® the Bankruptcy Court recognized
t he specul ative nature of this inquiry at this early stage in the
case, but concluded, “nothing has transpired in this case that
woul d lead [the court] to conclude that the debtor does not have
[a] reasonable |ikelihood of reorganization.” May 7, 2009, Hr’g
Tr. 102:4-6 (further opining: “while, certainly, matters have
been contested in this case, they have resulted in stipulations
every tine they were coming to a head, and | don’'t . . . have any
evi dence before ne that woul d suggest they will not continue to

do that”).

15 Reasonabl e | i kel i hood of success in the bankruptcy
context is equated to the ability to successfully reorgani ze the
debtors. See Monroe Well, 67 B.R. at 752-53.
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Second, the Bankruptcy Court found that danger of
immnent, irreparable harmto the estate or the Debtors’ ability
to reorgani ze was present. The Bankruptcy Court noted that the
continuation of the state court action against the Non-Debtors
woul d require involvenment of Brian Tierney and Scott Baker, and
distract fromthe reorgani zati on process. My 7, 2009, Hr’g Tr.
101:1-16 (“ . . . | would not like to see the debtor in a
position where it did not have the services of its in-house
counsel avail able to oversee the operation of the
reorgani zation”). The Bankruptcy Court concluded that further
delay in the reorgani zation process will constitute irreparable
harm and have an adverse effect on the Debtors’ reorganization
efforts.

Third, the Bankruptcy Court concluded that the bal ance
of the relative harm between Appel |l ants and Appellees tipped in
favor of the Appellees. Wiile the Bankruptcy Court appreciated
the harmto the Appellants caused by the delay in the prosecution
of the state court defamation action, the Bankruptcy Court noted
that the state court action would be stayed for a relatively
short period of tine. WMy 7, 2009, Hr’g Tr. 99:15-23.

Finally, the Bankruptcy Court found that the bal ance of
the public interest in a successful bankruptcy reorganization of

t he Debtor versus other conpeting societal interests also tipped
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in favor of the issuance of the injunction. The Bankruptcy Court
properly identified the two public interests inplicated: (1) “the
public interest in a successful reorganization, particularly of a
| ocal institution of sonme substance and size,” May 7, 2009, Hr’'g
Tr. 100:17-20; and (2) “the constitutional right under
Pennsyl vania State law with regard to defanmati on of defendants.”
May 7, 2009, Hr’g Tr. 100:20-23. It weighed those interests and
concluded that, in light of the relatively short stay on the
suits agai nst the Non-Debtors, and the i mense inportance in a
pronpt and successful reorgani zation of the Debtor, the public
interest in reorganization prevail ed.

On this record, the Court cannot find that the
Bankruptcy Court’s findings were clearly erroneous. Therefore,
the i ssuance of the prelimnary injunction did not constitute an

abuse of discretion.

IV. CONCLUSION

For the reasons set forth above, the decision of the
Bankruptcy Court issuing an injunction enjoining suit against
Non-Debtors i s AFFI RVED

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: : ClVIL ACTI ON
PHI LADELPH A NEWSPAPERS, LLC ) NO. 09-2638

BKY. NO. 09-11204

ORDER

AND NOW this 2nd day of July, 2009, it is hereby
ORDERED t hat the May 8, 2009 decision of the Bankruptcy Court to
extend the protection of the 11 U S.C. §8 362(a) stay to the Non-
Debtors and issue an injunction, pursuant to 11 U S.C. 8§ 105(a),
enjoining suit against the Non-Debtors for sixty days is

AFF| RMED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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