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NVEMORANDUM
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This is a civil rights suit brought, pro se, by Lavelle
Wal ke! against two police officers, challenging actions taken
during M. Wal ke's arrest and prosecution. The case was stayed
pendi ng the resolution of the crimnal proceedi ngs agai nst M.
Wal ke. Those proceedi ngs have now concl uded. M. Wl ke was
convi cted of felony possession of cocaine and firearns and M.
Wal ke’ s direct appeal has ended with the Pennsyl vani a Suprene
Court’s denial of allocatur. The defendants, Oficers Janes
Cull en and Robert Freil, have noved to dism ss on the ground that
M. Wal ke’s nowfinal conviction bars his clainms under Heck v.
Hunphrey, 512 U.S. 477 (1994).

M. Wal ke has not filed a response to the defendants’
nmotion. The notion was filed on February 6, 2009, but M. Wl ke

did not receive a copy of it until April 3, 2009.2 The Court

! In letters to the Court, M. WAl ke has signed his nane
both as “Wal ke” and “Walker.” In his nost recent letter, he
clarifies that his last nane is “Wal ke.”

2 The Court initially ordered M. Wal ke to respond to the
notion by February 27, 2009. On February 17, 2009, the Court
received a response from M. Wal ke, stating that he had not yet
received a copy of the notion to dism ss and asking for an



ordered M. Walke to file his response by May 1, 2009. On April
20, 2009, M. \Wal ke wote the Court, stating that he could not
respond to the notion to dismss without “a copy of the original
8§ 1983 notion,” which he no | onger has, but which he has
requested “fromthe Cerk’s office.” M. Wil ke states the reason
he no | onger has a copy is that he “went to Butner F.C |. Medi cal
Center for evaluation, and F.D.C. Phil adel phia, before | went to
trial, and ny properties were |lost.”

By “the original 8§ 1983 notion,” the Court understands
M. Walke to be referring to his conplaint in this matter. The
Court understands M. Wal ke to be saying that his copy of the
conpl aint was | ost when he was transferred, sonetinme before he
went to trial. M. Wil ke was convicted in Septenber 2008 and
presumably | ost his copy of his conplaint sonetine before then.
M. Wal ke does not explain why he did not request a repl acenent
copy of his conplaint earlier nor does he explain why, despite
several communications with the Court and repeated extensions of
the deadline to respond to the notion to dismss, he failed to

mention the loss of his conplaint until now.

extension of time to respond. The Court ordered the defendants
to serve another copy of their notion to dism ss and gave M.

Wal ke until March 20, 2009, to respond. On March 11, 2009, the
Court received a “letter notion” from M. Wal ke, dated March 3rd,
stating that he still had not received a copy of the notion and
asking for an extension of time to respond. The Court granted an
indefinite extension of time to respond and asked M. Walke to
informthe Court when he had received a copy of the notion. M.
Wal ke wwote the Court a letter, received April 6, 2009, stating
he had received a copy of the notion on April 3rd. The Court
then ordered M. Wal ke to respond by May 1, 2009.

-2-



The Court finds that M. Wil ke has not provided
adequat e grounds for another extension of his deadline to respond
to the defendants’ notion to dismss. The Court will therefore
proceed to decide the notion. Because M. Wil ke is proceeding
pro se, M. Walke's failure to file a tinely response wll not
result in the notion to dism ss being granted as uncont est ed.

I nstead, the Court will exam ne the defendants’ notion on the
merits and grant it only to the extent that the defendants have

established that M. \Wal ke cannot state a claim See Stackhouse

v. Mazurkiew cz, 951 F.2d 29 (3d Gr. 1991).

The Court will grant the defendants’ notion to dismss
in part and deny it in part. The Court will dismss M. \Walke's
clainms for damages resulting fromhis post-conviction
i ncarceration and confinenent, finding those clains barred by

Heck v. Hunphrey. The Court will dismss sua sponte M. Wl ke’s

cl aims concerning the actions of his crimnal counsel and the

al l egedly inproper search of his real estate, voter, and notor
vehicle records. The Court will deny the notion to dismss as to
M. Wal ke’s other clains because the Court |acks sufficient
information to conduct the “fact-based” analysis of themrequired
under Heck. This denial is without prejudice to the defendants’
ability to argue that these clains are barred by Heck at a later

stage of the proceedings on a fuller record.



ALLEGATI ONS OF THE COWMPLAI NT

M. Wal ke’s conplaint was filed on the form provi ded by
the United States District Court for the Eastern District of
Pennsyl vania for prisoners seeking to bring pro se suits under 28
U S C 8§ 1983. The conplaint named as defendants police officers
James Cull en and Robert Friel and Assistant United States
Attorney Gall agher. AUSA Gall agher has already been di sm ssed.

M. Wal ke’ s conpl aint contains a | engthy statenment of
his case. He makes a nunber of different clains, all of which
i nvol ve all eged violations of his substantive and procedural due
process rights.

M. Wal ke al |l eges that he was deprived of procedural

due process when property of his was taken w thout notice or
hearing. M. Wal ke appears to be alleging that his assets were
taken prior to his conviction in alleged violation of “Title 26
U.S.C. Section 2461(c).” There is no such section of the U S
Code, but the plaintiff is likely referring to 28 U. S.C.
8 2461(c), which allows the governnent to seek forfeiture, if
aut hori zed by statute, as part of a defendant’s indictnment. The
conpl aint does not clearly specify the property allegedly taken,
al though it does say M. Wal ke “clains a Property interest at
7032 Cedar Park, in obtaining personal property and records.”
Conpl . pp 4-5.

M. Wal ke al |l eges he was deprived of both procedural

and substantive due process in the events leading up to his



arrest. He specifically alleges that there was a | ack of
probabl e cause for his arrest, that the police investigated his
not or vehicle and real estate records w thout conplying with the
provisions of 18 U S.C. 88 2721-2725; that the police subjected
hi mto an unreasonabl e search and seizure; and that the police at
sone point blindfolded him which M. Wal ke contends was in
violation of the law. Conpl. pp. 5-6. M. Wil ke al so appears to
chal | enge the use by the police of a confidential informant to
obtain a warrant (it is unclear whether a search or arrest
warrant) for M. Wal ke, alleging that the informant’s testinony
was not sufficiently reliable to support issuance of the warrant.
Conpl . pp 9-10.

M. Wal ke al so all eges constitutional violations during
his trial, both in the failure to suppress evidence and his
counsel s alleged ineffective conduct. He states that certain
evi dence used against himat trial was found at his hone as a
result of an involuntary statenent he nade before being given his
M randa warnings. He also alleges that the defendant officers
were allowed to testify about these statenents at trial. M.

Wal ke argues that his constitutional rights were violated when
t hese statenents and the evidence resulting fromthem were used
at his trial. M. Walke also alleges that his rights were

vi ol ated because he was not able to have his court-appointed

counsel renoved. Conpl. pp. 6-12.



At the end of his statenent of the case, M. Wil ke
summari zes his cl ai ms:

Conti nued detention is illegal. The trial
court cannot conclude that the circunstances
warranting the i ssuance of the arrest warrant
was specific and articul able justifying
directing a reasonable officer to the
plaintiff. The police officers |acked
reasonabl e suspicion to search the
plaintiff[']s hone, the search violated the
Fourth Amendnent, the plaintiff[‘]s

conf essi on was not a product of know ng and
intelligent waiver of his MRANDA right. All
t he evidence obtain[ed] in violation of the
plaintiff’s Fifth Anmendnent right agai nst
self-incrimnation, should have been
suppressed, district court erred in forcing
Attorney Tinari upon the plaintiff when the
plaintiff attenpted to withdraw the counsel
based on “Structural Error” . . . Plaintiff
al so clainms a property interest, which he was
deprived of in violation of procedural due
process.”

Compl. p. 12. The relief M. WAl ke requests includes his rel ease
from custody and nonetary damages for “incarceration, |oss of
property, false inprisonment, pain, suffering, past and future
nmedi cal expenses (alleging to have devel oped a gl aucoma (Left
eye) [sic].” Conpl. p. 12. The Court, in granting M. Wal ke’ s

notion to proceed in forma pauperis dismssed M. Wal ke's clains

for release fromconfinenment and for equitable or injunctive

relief.



1. ANALYSIS
The defendants nove to dismss M. Walke's conplaint in
its entirety on the basis that his nowfinal conviction bars his

clainms under Heck v. Hunphrey, 512 U S. 477 (1994).

The United States Suprene Court has long held that a
pri soner cannot use a suit under 28 U S.C. 8§ 1983 to chall enge

the “fact or duration of his confinenent.” Preiser v. Rodriqguez,

411 U. S. 475, 489 (1973). Any such chall enge nust instead be
made through a federal wit of habeas corpus or appropriate state
relief, such as proceedi ngs under the Pennsyl vani a Post

Conviction Relief Act. Id.; WIkinson v. Dotson, 544 U.S. 74, 78

(2005) .

In Heck v. Hunphrey, the United States Suprene Court

considered the rel ated question of whether a suit under 8§ 1983
coul d be used to seek damages for unconstitutional actions by
state officials that resulted in a prisoner’s conviction. The
Suprene Court held that 8§ 1983 coul d not be used in such
circunstances. Holding that actions under 8§ 1983 are not
appropriate vehicles for challenging the validity of outstanding
crimnal judgnents, the Suprene Court held that when establishing
the basis of a § 1983 clai mnecessarily denonstrates the
invalidity of a conviction, that claimcannot be brought unless
the conviction or sentence has al ready been invalidated. Heck,

512 U. S. at 486-87. I n cases, however, where a successful § 1983



action woul d not denonstrate the invalidity of a conviction or
sentence, the action may proceed. 1d.
The key inquiry for determ ning whether a claimis

barred by Heck is whether it necessarily denonstrates the

invalidity of a conviction. |In Heck, the Supreme Court gave the
exanple of a § 1983 suit seeking damages for an unreasonabl e
search where the results of the search were introduced in the
plaintiff’s crimnal trial. The Court said that such a § 1983
suit mght not be barred, because, even if the search were found
to beillegal in the § 1983 action, the conviction would not
necessarily be invalidated if it were possible that the evidence
found by the search coul d nonet hel ess have been adm ssi bl e under
the doctrines of independent source, inevitable discovery, or
harm ess error. The Suprenme Court noted, however, that the
plaintiff in such an action would have to show, not only that the
search was unlawful, but that it caused himconpensable injury,
whi ch could not include the “injury” of being arrested and
convicted. Heck, 512 U. S. at 487 n.7.

Expandi ng on the exanple given in Heck, the United
States Court of Appeals for the Third Grcuit has held that
determ ni ng whet her Heck bars a § 1983 cl ai m based on an
unreasonabl e search or false arrest requires a “fact-based”
inquiry into whether the evidence obtained as a result of the
al | eged unconstitutional search or seizure could nonethel ess have

been i ntroduced at trial under harm ess error, inevitable



di scovery, or other doctrines. Gbson v. Super. of N J. Dept. of

Law and Pub. Safety, 411 F.3d 427, 447 (3d Gr. 2005). Applying

such an inquiry to the case before it, the G bson court found
that a prisoner’s 8§ 1983 false arrest claimwould “necessarily
inply the invalidity of his conviction” where, based on the
allegedly false arrest, the police had searched the prisoner’s
car and found the drugs that forned the “only evidence” for his
conviction. |d. at 451-52.

Here, nost of M. Walke’'s clains inplicate Heck because
they directly or indirectly chall enge evidence that was used to
convict him As Heck and G bson nmake clear, however, the nere
fact that a 8§ 1983 claimconcerns the |egitinacy of evidence
introduced at the plaintiff’s crimnal trial does not nean that
the claimis barred. The test is whether a successful claim
woul d “necessarily” denonstrate the invalidity of the plaintiff’s
conviction, and this requires a “fact-based” inquiry into whether
evi dence that m ght be called into question by a successful
8 1983 suit m ght nonethel ess be adm ssible. dbson, 411 F. 3d at
447. Here, the plaintiff’s allegations do not provide sufficient
context or detail to allow that inquiry.

For exanple, M. Wil ke s conplaint challenges the use
of allegedly unconstitutionally obtained statenents he nade
bef ore being Mrandi zed and chall enges the legality of the search
of his house that resulted fromhis statenents. |f successful

these clains would i npact M. Wal ke’ s convi ction because,



according to his conplaint, the search of his house reveal ed the
drugs and guns that he was convicted of possessing. |If those
drugs and guns were the only evidence supporting M. Wl ke’s
conviction, and if they would not otherw se have been adm ssible
at trial, then M. Walke’'s claimwould likely be barred by Heck
because a successful challenge to the statenents and search woul d
necessarily invalidate his conviction.

On this limted record, however, the Court cannot make
that determ nati on because the Court cannot know what ot her
evi dence besides the drugs and guns found at M. Wl ke’ s house,
if any, existed to support M. Wal ke’'s conviction or whether
there would be any other basis for admtting the guns and drugs,
if M. Walke's statenents and/or the search of his house were
found to be inproper. The Court therefore cannot determ ne on
this record whether M. Wal ke’s clai ns based on the alleged
violation of his Mranda rights and the failure to suppress the
results of the search that allegedly resulted fromthat violation
are barred by Heck.

Simlarly, the Court cannot determne at this tine
whet her M. Walke’'s clains of false arrest are barred by Heck.
Al t hough M. Wal ke’s clainms are not entirely clear, he appears to
all ege that he was arrested w thout probable cause and then,
while in custody, gave the non-Mrandi zed statenents that led to
the search of his house and resulted in the discovery of the

drugs and guns that he was convicted of possessing. If this is
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an accurate understanding of M. Walke s allegations, it may be
that the challenge to his arrest, if successful, would
necessarily inmply the invalidity of his conviction because,
arguably, the guns and drugs that forned the basis of his

convi ction shoul d have been suppressed as fruits of the poi sonous
tree in a chain of causation running fromthe arrest to the
statenents to the search to the discovery of the guns and drugs.
It may al so be, however, that the challenge to the arrest would
not necessarily invalidate M. \Walke's conviction if guns and
drugs woul d have been adm ssible at trial under the doctrines of
i ndependent source, inevitable discovery, and harm ess error

di scussed in Heck, or for any other reason.

On this state of the record, with only these
all egations of the conplaint, the Court cannot make this
determ nation. The Court therefore cannot say at this tine that
M. Wal ke's false arrest clains are barred by Heck.

QG her clains by M. Wal ke, although still vague, seem
much less likely to be barred by Heck, even if the record were
nore conplete. M. Walke's claimconcerning the inproper taking
or forfeiture of unspecified property is likely not barred by
Heck because the issue of whether it was constitutionally proper
to take the property is likely separable from whet her that
property could be used as evidence of trial (if indeed the
property was used as evidence, which is, on this record,

uncertain). Simlarly, M. Wl ke s claimof being blindfol ded,
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assumng it were successful, would not seemto necessarily

i nvalidate his conviction. See Nel son v. Jashurek, 109 F.3d 142,

145-46 (3d Cr. 1997) (holding 8§ 1983 action challengi ng use of
unlawful force in effecting lawful arrest was not barred by
Heck) .

There is, however, one claimby M. Wl ke that, even on
the limted state of the record, is clearly barred by Heck. M.
Wal ke’ s conpl ai nt seeks damages for “incarceration” and “fal se
i nprisonnment.” These clains are barred by Heck to the extent M.
Wal ke seeks damages for the confinenent that resulted fromhis
convi ction and subsequent inprisonnent. See Heck, 512 U S at
487 n.7 (conpensable injury in a 8 1983 case “does not enconpass
the “injury’ of being convicted and inprisoned (until [the
plaintiff’s] conviction has been overturned).”)

There are also two other mnor clainms raised by M.

Wal ke that the Court will dismss sua sponte on grounds different

fromthe Heck-based argunents nade by the defendants. Because M.

Wal ke is proceeding in forma pauperis, the Court is authorized to

di sm ss sua sponte allegations that fail to state a claim 28
U S.C 8§ 1915(e)(2)(B)(ii).

In his conplaint, M. Wal ke chal | enges, in passing,
that the “district court erred in forcing Attorney Tinari upon
the plaintiff when the plaintiff attenpted to w thdraw the
counsel based on ‘Structural Error.’” The remaining defendants,

Oficers Cullen and Freil, are not responsible for the assignnment
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of court-appointed counsel and so cannot be |iable for any
al l eged wongdoing in failing to replace counsel. The claim
against themw |l therefore be dismssed.?

M. Wal ke also alleges that the police violated his
substantive due process rights when they investigated his real
estate, voting, and notor vehicle records “w thout conplying with
the procedural requirenents set forth pursuant to Title 18 U S. C
Sections 2721-2725.” Conpl. p. 5. M. Wil ke attaches to his
conplaint two pages of a trial transcript in which Oficer Cullen
states that he checked real estate records for the ownership of a
house at 7032 Cedar Park Avenue, which showed the registered
owner to be Lavelle Wil ke and checked voters registration records
t hat showed two people registered to vote at that address.

Oficer Cullen then did a check of notor vehicl records for
Lavel | e WAl ke, which showed a suspended |icense at that address.
Conpl . pp 1lla-11b.

None of these allegations states a constitutional
vi ol ation actionable under 8 1983. There is no allegation that
the real estate or voter registration lists checked by Oficer

Cul l en were anything other than public records. An officer’s

3 Had M. Wl ke brought this claimagainst district court
itself or the presiding judge, it would al nost certainly be
barred under either the El eventh Amendment or the doctrine of
judicial imunity. Azubuko v. Royal, 443 F.3d 302, 304 (3d Cr
2006) (judicial imunity); Benn v. First Judicial Dist. of Pa.,
426 F.3d 233, 240 (3d G r. 2005) (Eleventh Anmendnent). Had M.
Wal ke brought this claimagainst his defense |awer it would fai
because a defendant’s counsel is not a state actor subject to
l[iability under 8 1983. Polk County v. Dodson, 454 U.S. 312,
318 (1981).
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search of public records does not violate the United States
Consti tution.

Driver’s licence records are not public and the
plaintiff is correct that they are protected from di scl osure by
Title 18 U. S. C. 88 2721-2725, also known as the Driver’s Privacy
Protection Act of 1994, which provides “redress for violation of
a person’s protected interest in the privacy of his or her notor
vehicle records and the identifying information therein.”

Pichler v. UNITE, 542 F.3d 380, 388 (3d Cir. 2008). The Act,

however, expressly provides that all records that it covers “may
be disclosed . . . [f]or use by any governnent agency, including
a court or |law enforcenent agency, in carrying out its functions
.7 8 2721(b)(1). Oficer Cullen’s search of M. Wl ke's
not or vehicle records, therefore, did not violate the Driver’s
Privacy Protection Act, and M. Wil ke's § 1983 cl ai m based on a

violation of the Act will be dism ssed.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVELLE WALKE : CIVIL ACTI ON
V.
JAMES CULLEN, et al., : NO. 05- 6665
ORDER

AND NOWthis 14th day of My, 2009, upon consideration
of defendants James Cullen and Robert Freil’s Mtion to D smss
(Docket No. 30), IT IS HEREBY ORDERED, for the reasons stated in
a nmenorandum of today’'s date, that the Mdition is GRANTED I N PART
AND DENI ED I N PART as foll ows:

1. The Motion is DENIED as to the plaintiff’s clains
arising froma) the alleged use at trial of unconstitutionally
obt ai ned statenents that the plaintiff nmade before being
M randi zed; b) the allegedly inproper search of the plaintiff’s
house; c¢) the plaintiff’s allegedly false arrest, d) the
all egedly wongful seizure of the plaintiff’s property; and e)
the plaintiff’s allegedly inproper blindfolding. This denial is
w thout prejudice to the defendants’ ability to challenge the

validity of these clainms under Heck v. Hunphrey, 512 U S. 477

(1994) at a later stage of the proceedings on a fuller record.

2. The Motion is GRANTED with respect to the
plaintiff's clains for damages for his “incarceration” and “fal se
i nmprisonnment” resulting fromhis crimnal conviction. The
plaintiff's clains for danmages for the confinenment that resulted

fromhis conviction and subsequent inprisonnent are D SM SSED



3. The Court will DI SM SS sua sponte the plaintiff’s
clains relating to the alleged failure to replace his counsel at
his crimnal trial and the plaintiff’s clains relating to the
al l egedly inproper search of his real estate, voter, and notor
vehi cl e records.

4. The Cerk of Court shall correct the docket to

reflect that the plaintiff’s nane is “Lavelle Wal ke.”

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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