
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SB PHARMCO PUERTO RICO, INC. : CIVIL ACTION
d/b/a GLAXOSMITHKLINE, et al. :

:
v. :

:
MUTUAL PHARMACEUTICAL COMPANY, :
INC., et al. : NO. 08-2035

MEMORANDUM

Fullam, Sr. J. April 28, 2009

The plaintiffs filed a patent-infringement action. The

defendants responded with a counterclaim alleging that the filing

of the suit constituted an antitrust violation. Shortly after

the litigation commenced, the plaintiffs decided to withdraw from

the field of battle, offering to pay the reasonable counsel fees

incurred by the defendants. The defendants rejected this offer,

because they believe that under the antitrust laws they are

entitled to treble damages (in this instance, treble counsel

fees). They also seek discovery to establish this claim.

After considering the briefs filed by the parties and

the arguments of counsel, I believe that no purpose would be

served by continuing the litigation. The plaintiffs want to

withdraw their claims. The defendants claim that the plaintiffs,

by filing the lawsuit, committed antitrust violations, because if

continued, the lawsuit would have extended the exclusivity period

of the patented drugs in question an additional six months.

However, the drugs are, by federal law, exclusive until April of
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2010; so the defendants have suffered no possible harm. As

noted, the only monies the defendants could recover would be

counsel fees, which they believe would be entitled to trebling as

antitrust damages. The alleged antitrust violation must cause

some harm; if this litigation continues, the only harm (counsel

fees) will be caused by the litigation itself. By the

plaintiffs’ payment of the defendants’ counsel fees to date, the

defendants will be made whole; at this stage, any alleged

antitrust violation is nothing more than speculative: the

defendants have not been in any way prevented from entering the

market as a result of the filing of the complaint than they would

have been had the lawsuit never been brought.

An order will be entered.

BY THE COURT:

/s/ John P. Fullam
John P. Fullam, Sr. J.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SB PHARMCO PUERTO RICO, INC. : CIVIL ACTION
d/b/a GLAXOSMITHKLINE, et al. :

:
v. :

:
MUTUAL PHARMACEUTICAL COMPANY, :
INC., et al. : NO. 08-2035

ORDER

AND NOW, this 28th day of April 2009, upon

consideration of the pending motions and the responses thereto,

and after oral argument,

IT IS hereby ORDERED that:

1. Plaintiffs’ Motion to Dismiss (Document No. 56) is

GRANTED.

2. Plaintiffs’ Motion to Stay (Document No. 57) is

DISMISSED AS MOOT.

3. Defendants’ Cross-Motion to Compel Production of

Documents (Document No. 62) is DENIED.

4. If the parties cannot agree on the amount of

counsel fees to be paid by Plaintiffs to Defendants, Defendants

may submit a petition within 20 days of the date of this Order,

to which Plaintiffs may file a response within 10 days.

BY THE COURT:

/s/ John P. Fullam
John P. Fullam, Sr. J.


