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Plaintiff, a pro se prisoner, has sued various enpl oyees of
t he Federal Bureau of Prisons and asserts a variety of Bivens
claims. These clains range dramatically in seriousness, from
sexual assault by a prison guard to deprivation of nail clippers.
The defendants have noved to dismiss or, in the alternative, for
summary judgnent. | conclude that, for various reasons,
Plaintiff’s clains fail as a matter of law, and I will therefore
dismss them Sonme of Plaintiff's clains warrant dismssal with
prej udi ce because any attenpt to anmend the conplaint would be
futile. Al other clains will be dism ssed w thout prejudice.

During the relevant tine period, Plaintiff was a pre-trial
detai nee at the Federal Detention Center in Philadel phia, PA.
While awaiting trial for bank robbery, Plaintiff was placed into
adm ni strative detention in the Special Housing Unit (SHU). This
detention was ordered due to an allegation that Plaintiff was
pl anni ng an escape attenpt. Approximtely one nonth |ater,
Plaintiff managed to carry a razor blade into the Green Federa

Building and attenpted to rape his attorney and escape from



custody. Followng this incident, Plaintiff continued to be
housed in SHU. He has now been transferred to the Lew sburg
Penitentiary, but his lawsuit only concerns his treatnent in
Phi | adel phi a.

Plaintiff alleges that the defendants violated his rights
under the First, Fourth, Fifth, Ei ghth, and Fourteenth
Amendnents. Specifically, he asserts that he was held in SHU
w t hout any cause and sexual |y harassed by being required to
submt to a strip search when entering or exiting his cell.
Plaintiff also alleges that a prison guard sexual |y assaul ted
him that he was unfairly disciplined for causing danage to his
cell, and that he has been denied access to |legal and religious
materials, recreation, and other basic supplies.

As a prelimnary matter, several of Plaintiff’s pending
noti ons nust be denied. He has submtted two notions to anend
the conplaint, stating the sanme allegations but addi ng nore than
20 new defendants, including various FBI agents and at |east one
federal judge. Plaintiff offers no cause for adding those
defendants. Additionally, Plaintiff has noved to join another
plaintiff inthis litigation. This case is not, and cannot be, a
class action; that notion wll be denied as well.

The Prison Litigation Reform Act (PLRA) requires that a
pri soner properly exhaust any avail able adm nistrative renedies

before filing a lawsuit. |In federal prisons, proper exhaustion



requires that a prisoner first seek informal resolution of his
concerns, after which he may file a formal grievance with the
warden. |If the prisoner does not obtain relief after filing the
formal grievance, then he nay take successive appeals to the
regional director and the central office. |If the central office
denies the appeal, then the prisoner may file a lawsuit. See

Speight v. Sins, 283 Fed.Appx. 880, 882 (3d Gr. 2008).

Plaintiff has not filed appeals for nost of his grievances,
and he cannot avoid the PLRA s exhaustion requirenment by nerely
stating that the defendants “stonewal |l ed” his pursuit of
admnistrative renedies. First, Plaintiff does not allege any
facts in support of his assertion that soneone bl ocked his
appeals. Mre inportantly, the record (to which both parties
have contributed) contradicts Plaintiff’'s “stonewal | i ng”
all egation and reflects that he had access to the necessary
appeal forns and exhausted his renedies for several clains.

Wt hout any evidence or factual allegations that Plaintiff’s
appeal s have been hindered in any way, Plaintiff’s unexhausted
claims nust be di sm ssed.

Plaintiff has properly exhausted several of his clains.
Those exhausted clains include his allegations that he was
i nappropriately placed in SHU and searched when entering or

exiting his cell, and his allegations of inproper food-handling



and denial of nail clippers.! These are Plaintiff’s only viable
claims in this case. Plaintiff asserts that the defendants have
violated the First, Fourth, Fifth, Ei ghth, and Fourteenth
Amendnents, and | will consider each alleged violation in turn.

The First Amendnent protects prisoners fromretaliation, and
a prisoner who alleges retaliation nust prove three el enents:
constitutionally protected conduct, an adverse action by prison
officials, and a causal |ink between the exercise of
constitutional rights and the adverse action. Plaintiff
specifically alleges that his unfavorable conditions anount to
retaliation for his attack on (and attenpted rape of) his
attorney. (Qobviously, those crimnal actions cannot constitute
prot ected conduct.

Readi ng the conplaint broadly, Plaintiff also asserts that
he has been a victimof retaliation for filing grievances and
this lawsuit. Lawsuits and grievances are constitutionally
protected, but Plaintiff does not allege any facts that could
connect an adverse action with his protected conduct. According
to Plaintiff’s allegations, his various unsatisfactory conditions
exi sted both before and after he filed his grievances and his
conplaint in this case. In short, Plaintiff’s First Amendnent

claimnust be di sm ssed.

! The adm nistrative renedy nunbers for these clains are as
follows: 449578; 449581; 471665; 471668; 471673; 472521; 473106;
473134.



Plaintiff vaguely asserts that his Fourth Amendnent rights
have been violated, and | read his conplaint to allege that his
routine strip searches in SHU violated his right to privacy.
Such a claim however, fails as a matter of law. Al though the
Fourth Amendnent protects prisoners’ reasonabl e expectations of
privacy in their own bodies, strip searches of prisoners in
adm ni strative segregation are valid so long as they are not

conducted in an abusive manner. Shaw v. Freenman, No. 90-cv-7478,

1991 W 225010 at *4 (E.D.Pa. Cct. 29, 1991) (Newconer, Sr.J.)
(citation omtted). Plaintiff has not alleged that his searches
were conducted in such a manner; he sinply argues that the

i nposition of strip searches violates his rights. Thus,
Plaintiff has failed to state a valid claimfor a Fourth
Amendnent vi ol ati on.

Plaintiff also asserts a Fifth Arendnent due process
violation with respect to his placenent in admnistrative
detention and his routine strip searches. Due process protects a
prisoner’s liberty interest in remaining free froman atypical
and significant hardship in relation to the ordinary incidents of

prison life. Sandin v. Conner, 515 U S. 472, 484 (1995).

The Third Crcuit has held that a prisoner’s placenent in
adm ni strative detention and an extended stay in a Speci al
Housing Unit do not constitute atypical and significant

hardshi ps. W.I1son v. Hogsten, 269 Fed. Appx. 193, 195-96




(3d Cr. 2008). In addition, routine strip searches in the
context of Special Housing Units do not inpose such a hardship.

See Brooks v. Di@uglieln, No. 05-cv-4588, 2008 W. 5187529 at *9

(E.D.Pa. Dec. 9 2008) (O Neill, J.) (citation omtted). As a
matter of law, the conditions of Plaintiff’'s confinenment do not
inplicate his due process liberty interest, and his Fifth
Amendnent claimtherefore fails.

To assert a violation of the Ei ghth Anendnent, a prisoner
must al |l ege that he has been deprived of “the mninmal civilized

measure of life's necessities.” Giffin v. Vaughn, 112 F. 3d 703,

709 (3d Gr. 1997). This is a difficult standard to neet, and
Plaintiff’s conplaint fails to assert such a deprivation. The
Third Crcuit has held that the conditions of adm nistrative
segregation do not violate the Eighth Amendnent. See id. As a
result, nmere placenent in SHU does not violate the Eighth
Amendnent, nor does SHU s requirenent of routine strip searches.
Li kew se, the consequences of Plaintiff’'s refusal to submt to a
| awful strip search —an inability to |leave his cell for various
appoi ntnents —are not actionabl e.

Plaintiff’s various other allegations do not state a valid
Ei ght h Amendnent claim Specifically, Plaintiff alleges that his
food trays has been served | ate and placed on the floor, and that
he has been denied recreation in a few instances. Cccasional

deni al of recreation, however, is not sufficiently serious to



constitute an Eighth Amendnent violation. Simlarly, Plaintiff’s
food-rel ated al |l egati ons do not anobunt to a constitutional
violation. Prison food need only be “nutritionally adequate” and
“prepared and served under conditions which do not present an

i mredi ate danger.” Justice v. Zinmrerman, No. 89-cv-1112, 1990 W

20196 at *8 (E. D.Pa. Feb. 28, 1990) (Bechtle, J.) (citation
omtted). Plaintiff is obviously unsatisfied wwth the quality of
his food and the | evel of service in SHU, but his factual

al l egations do not describe a deprivation of a necessary
condition of life. H's Ei ghth Anendnent claimtherefore fails.

Because the defendants are all federal officers, Plaintiff’'s
conpl ai nt does not state any basis for relief under the
Fourteenth Amendnent.

Plaintiff vaguely alleges that 12 defendants “knew of
constitutional violations or “conspired” with those who viol at ed
his rights.? To the extent that these clains are based on the
grievances that Plaintiff has exhausted, they nust be di sm ssed.
Plaintiff has not alleged any violation of his constitutional
rights, so he cannot allege that any defendants “knew of
violations. Further, Plaintiff has not alleged any factual
support for his conspiracy claim and his conclusory allegations

cannot suffice.

2 These twel ve include Defendants Jezior, Knox, Levi,
Freeman, Wiite, Howard, Brown, Smth, Bowns, Boardman, Cruz, and
Dal masi .



Al t hough courts commonly grant |eave to anmend when
dism ssing a conplaint, | readily conclude that any further
attenpt to anend the conplaint would be futile. Plaintiff has
already filed nunerous conplaints, none of which offer
substantially new or different allegations. The conditions to
whi ch he objects have been considered by the courts and held to
be constitutional. He is no longer incarcerated at the facility
where the all eged violations occurred; thus, no new facts wll
arise to support his clains. Plaintiff’s exhausted clainms wll
therefore be dismssed with prejudice, and this case wll be
closed. If Plaintiff is able to exhaust his remaining clains in
accordance wth the PLRA, then he may assert themin future
[itigation.

An appropriate order will enter.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.
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ORDER

AND NOW this 27th day of April, 2009, upon consideration of
t he pendi ng notions and the responses thereto, IT I S ORDERED
t hat :
1. Plaintiff’s notions to anend the conpl ai nt
(Docunent Nunbers 47, 78) and to join a plaintiff
(Docunent Nunber 48), are DEN ED;
2. Defendants’ nmotion to dismss, or in the alternative,
for summary judgnment (Docunent Nunmber 54), and the
response thereto, is GRANTED
3. Plaintiff’s exhausted clains, as detailed in the
acconpanyi ng nmenorandum are DI SM SSED W TH PREJUDI CE
Plaintiff’s remaining clains are DI SM SSED W THOUT
PREJUDI CE;
4. Al other pending notions in this case are DI SM SSED AS
MOOT, and the Clerk is directed to mark the case-file

CLGSED.
BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




