I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOM WADHWA, M D., et al. : ClVIL ACTI ON
V. :
R JAMVES NI CHOLSON, et al. : NO. 07- 3301
NVEMORANDUM
McLaughlin, J. April 24, 2009

Dom Wadhwa, M D., and Sharon A. Finizie, RN, are
enpl oyees of the United States Departnment of Veterans Affairs
Medi cal Center (“VA’) in Philadel phia, Pennsylvania. This
consol i dated case, which was originally filed as four separate
lawsuits, is the result of a series of alleged enpl oynent
di sputes between the plaintiffs and the VA! At this stage, the
only clainms remaining are those related to the plaintiffs’
“Bivens action,” originally filed as Gvil Action No. 07-2750.

The defendants have filed a notion to strike and to
dism ss, in which they ask that the Court: (1) strike al
all egations and clainms in the plaintiffs’ new Second Anended
Consol i dat ed Conpl aint (the “new SACC,” Docket No. 70) that are
unrelated to the plaintiffs’ Bivens action; (2) dismss R Janes

Ni chol son as a defendant under Rule 12(b)(6); and (3) strike the

' Dr. Wadhwa filed four pro se conplaints against the VA -
Civil Action Nos. 07-2677, 07-2750, 07-2997, and 07-3301. 1In one
of those cases, No. 07-2750, Finizie, a nurse at the VA was al so
a plaintiff. The Court has consolidated all four cases into
Cvil Action No. 07-3301.



plaintiffs’ affidavit of service filed on January 30, 2009, and
order the plaintiffs to properly serve the sunmmons and new SACC
on each individual defendant. The Court will grant the

defendants’ notion in part and deny it in part.

Backgr ound

On February 29, 2008, the Court heard oral argunent on
t he governnent’s omi bus notion to dismss the clains in each of
the plaintiffs’ four lawsuits. On June 20, 2008, the Court
dism ssed all of the plaintiffs’ clainms, with the exception of
the clains in the plaintiffs’ “Bivens action,” Cvil Action No.
07-2750. See Docket No. 40.°?

On July 18, 2008, the Court granted the plaintiffs
| eave to file a consolidated second anended conpl ai nt cont ai ni ng
the allegations of three previous anended conplaints submtted by
the plaintiffs. On August 6, 2008, the plaintiffs filed their
second anended conplaint. On August 19, 2008, the Court ordered
that conplaint stricken, as it contained amendnents that the
Court did not give the plaintiffs |eave to make. See Docket Nos.

49, 54, 57.

2 1n his opposition to the governnment’s notion to dismss
and at oral argunment, Dr. Wadhwa said that he neant to bring a
Bi vens action, and not an unfair |abor practices claim in Cvil
Action No. 07-2750. See Docket No. 40 at 1-2.
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In striking the conplaint, the Court clarified which
clainms the plaintiffs could include in their new conpl aint.
These clains “include only the alleged fal se arrest and rel ated
events on June 23 and 26, 2007; the alleged retaliatory incident
on February 29, 2008; and the all eged unreasonabl e search and
sei zure of June 27, 2008.” Docket No. 57 | 2.

On January 20, 2009, the Court ordered the Clerk to
file the new SACC submtted by the plaintiffs, which contained a
nodi fied caption and additional individual defendants for the
plaintiffs’ Bivens action. On that date, the Court also ordered
the Cerk to i ssue sutmonses as to the new defendants naned in
t he new SACC. See Docket No. 69.

On January 30, 2009, the plaintiffs filed a set of
eight forms entitled “Sheriff’s Return of Service - Phil adel phia
Co.” - with one formfor each of the eight defendants nanmed in
t he new SACC. According to the certificate of service attached
to these returns, the returns are neant to establish service of
t he sunmons and new SACC on “all Defendants.” On each of the
returns, however, the section entitled “TO BE COVWLETED BY
SHERI FF” is blank. None of these forns states when any def endant

was served or the manner of service. See Docket No. 71.°2

3 The plaintiffs attached two other sets of returns of
service to their nmotion to conpel filed March 2, 2009. See
Docket No. 73 Exs. B-C. The first set indicates that service was
attenpted on February 2, 2009, and that acceptance of service was
refused. The process server wote: “Per General Counsel, cannot
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The defendants filed a notion to strike and to dism ss
on March 2, 2009. See Docket No. 73. After the plaintiffs filed
a notion to conpel the VA Chief Counsel’s office to permt
service at the VA the defendants filed an anended notion to

strike and to dismss. See Docket No. 75.%

1. Di scussi on

In their anended notion, the defendants ask the Court
(1) to strike all allegations and clains in the new SACC that are
not related to the plaintiffs’ Bivens causes of action; (2) to
di sm ss defendant Nicholson fromthe awsuit for failure to state
a claim and (3) to strike the affidavit of service filed on
January 30, 2009, and order the plaintiffs to properly serve the
summons and new SACC on each individual defendant. The Court

will grant the defendants’ notion in part and deny it in part.®

accept. Miust serve at their hone.” See Docket No. 73 Ex. B

The plaintiffs assert that second set shows that the sheriff
served the new SACC “to all the defendants” on January 6, 2009.
What these returns actually indicate, however, is that the
sheriff left docunents with Stacey Conroy, an attorney at the VA
Chi ef Counsel’s office, on that date. 1d. Ex. C

4 The Court denied the defendants’ original notion to strike
and to dismss as noot, in |ight of the amended notion, on March
5, 2009. See Docket No. 77. The Court denied the plaintiffs’
notion to conpel on March 31, 2009. See Docket No. 84.

®> The defendants argue that the plaintiffs’ notion to conpel
is an admi ssion on the plaintiffs’ part that proper service has
not been made. Accordingly, they also ask the Court to dismss
the conpl aint without prejudice under Rule 12(b) for insufficient
service of process, insufficient process, and | ack of personal
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A. Motion to Stri ke Non-Bivens-Rel ated d ai ns and
Al | egati ons

First, all allegations and clains in the plaintiffs’
new SACC that relate to enploynment discrimnation under Title
VII, the Age Discrimnation in Enploynent Act (“ADEA’), and non-
Bi vens-rel ated tort clains are stricken. The Court has not given
the plaintiffs |leave to include such allegations or causes of
action in the plaintiffs’ new conpl aint.

On the other hand, the Court has granted the plaintiffs
perm ssion to include allegations related to the events that took
pl ace on June 23 and 26, 2007, February 29, 2008, and June 27,
2008. See Docket No. 57 2. Thus, the defendants’ notion is
only granted (1) to the extent that the plaintiffs attenpt to
establish other non-Bivens causes of action arising out of events
occurring on those dates, and (2) insofar as the plaintiffs raise
al l egations of unrelated events occurring on other dates not

nmentioned in the Court’s August 19, 2008, Oder.?®

jurisdiction. In light of the attenpts at service by the
plaintiffs, who are pro se, and the fact that the plaintiffs have
120 days from January 20, 2009 - the date on which the new SACC
was filed - to effect service under Federal Rule of Cvil
Procedure 4(m), the Court wll not dismss the new SACC at this
tinme.

® The Court takes no position on whether the allegations of
t he new SACC are sufficient to support Bivens causes of action
as the defendants have not noved to strike allegations or to
dism ss clains on that basis, except with regard to defendant
Ni chol son



2. Mbtion to Disniss Def endant N chol son

Second, the Court wll dismss defendant R Janes
Ni chol son fromthis action. An action for danages under Bivens

V. Si x Unknown Naned Agents of Federal Bureau of Narcotics, 403

U S 388 (1971), will lie only against federal officers or

enpl oyees being sued in their individual capacities. |n other
wor ds, under Bivens, a plaintiff can sue a federal agent where
that agent’s actions on behalf of the United States viol ated her

constitutional rights. Carlson v. Geen, 446 U. S. 14, 18 (1980);

Brown v. Philip Mrris, Inc., 250 F.3d 789, 800 (3d Cr. 2001).

The new SACC states that N cholson “is sued in his
official capacity as Secretary of the Departnent of Veterans
Affairs, and as such, is anenable to suit as provided in Section
717(c) of Title VIl . . . .” Docket No. 71 § 10. Even
construing the conplaint liberally, the plaintiffs’ allegations
agai nst Ni chol son continue to sound in enpl oynent discrimnation.
The Court has already dism ssed all such clains fromthe case.
The plaintiffs do not allege any actions taken by Ni chol son on
any of the dates nentioned in the Court’s Order of August 19,

2008.7 As the only remaining clains in this case are Bivens

" The only allegation that arguably pertains to Nicholson is
t he concl udi ng paragraph to the “Causes of Action” section of the
new SACC. “In sum Defendant, through his subordi nates, has
intentionally, maliciously, and blatantly retaliated against Dr.
Wadhwa and Ms. Finizie for engaging in the EEO process.” See
Docket No. 70 at 9. The conpl aint does not specify the
“Defendant” to which this summary assertion refers, but even
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clainms arising out of events on those dates, Nicholson is
di sm ssed as a def endant.

This dismssal will be with prejudice. The Court has
al ready dismssed the plaintiffs’ enploynent discrimnation
cl ai ns agai nst Ni chol son, and has specifically limted - based on
the plaintiffs’ representations to the Court - the clains that
the plaintiffs may bring at this stage. The plaintiffs have
filed at least six different conplaints in relation to their
Bi vens clains, including three that were filed after the Court
granted the plaintiffs’ |eave to anend their conplaint. See
Docket Nos. 32, 38, 46, 54, 58, 70. None of these conplaints, or
the plaintiffs’ original Bivens conplaint in Cvil Action No. 07-
2750, contains allegations of any conduct by N chol son on the
dates in question. Instead, the plaintiffs have consistently
al l eged a host of actions taken by the other defendants.

Even if the plaintiffs could anmend their conplaint to
al l ege actions by N chol son, the Court would not permt such
amendnent at this stage. The plaintiffs have had nmultiple
opportunities to make such allegations since they originally
filed the conplaint in their Bivens action in July 2007. Because
t hey have not taken any such opportunity after over twenty-one

nmont hs, the Court finds that further anmendnent at this stage of

assunmng that the plaintiffs intended to refer to N cholson, this
statenent is insufficient to keep N cholson as a defendant in
this case under a Bivens theory of liability.
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the proceedi ngs to add such allegations would be unduly dil atory,

prejudicial, and inequitable.?

3. Motion to Strike the January 30, 2009, Affidavit
of Service and to O der Service of the New SACC

Finally, the defendants ask the Court to strike the
affidavit of service filed by the plaintiffs on January 30, 2009,
and to order the plaintiffs to serve the sumons and conpl ai nt on
each of the individual defendants. The Court will grant these
requests. Neither the January 30, 2009, affidavit nor any other
filing by the plaintiffs establishes that any of the individual
def endants was served in a nmanner permtted by Rule 4 of the
Federal Rules of Cvil Procedure.

Federal Rule 4(i)(3) sets forth the appropriate
procedure for effecting service upon United States officers being

sued in their individual capacities, as is the case in a Bivens

action.® Under that rule, where a United States officer or

8 The Court also notes that certain filings by the
plaintiffs evidence an intent to sue N cholson only in his
official capacity as the Secretary of the VA. For exanple, the
plaintiffs have captioned their new SACC with “R James Ni chol son
or Current Secretary, DVA’ as a defendant. |In addition, the nost
recent certificate of service filed by the plaintiffs states that
the plaintiffs mailed a summons and conplaint to “Janes B. Peake,
MD., Current Secretary (for R Janmes N chol son, Secretary for
the Departnent of Veterans Affairs).” See Docket No. 85.

°® The plaintiffs assert in their opposition brief that they
are suing the defendants in their official capacities. However,
plaintiffs cannot bring Bivens clains for actions taken by
federal officers or enployees in their official capacities. The
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enpl oyee is sued in an individual capacity for an act or om ssion
occurring in connection wth duties perfornmed on behalf of the
United States, a party nust serve the United States and al so
serve the officer or enployee in a manner permtted by Rule 4(e).
Rul e 4(e) allows service upon an individual by in-person
delivery, delivery to a person of suitable age or discretion at
the individual’s honme, or delivery to an agent authorized by
appoi ntnent or by law to receive service of process. Fed R Cv.
P. 4(e)(2).

Rul e 4(e) also allows service on an individual to be
made using state |aw nethods for serving a sumons in the state
where the district court is |ocated or where service is nmade.

Fed. R Cv. P. 4(e)(1l). Here, in addition to permtting service
in person or to particular persons at the individual’'s residence,
Pennsyl vania Rule of Cvil Procedure 402 al so all ows service upon
an individual by delivery at “any office or usual place of

busi ness of the defendant to his agent or to the person for the

time being in charge thereof.” Pa. R CGv. P. 402(a)(2)(iil).

Court will construe the conplaint in favor of the plaintiffs and
assunme that the plaintiffs, who have stated that they intended to
bring Bivens clains, are suing the defendants in their individual
capacities. See Diuhos v. Strasberg, 321 F.3d 365, 369 (3d CGr
2003) (noting that a court nust liberally construe a pro se
plaintiff’s pleadings and apply the applicable | aw, regardl ess of
whet her the pro se litigant properly nentions it); Gay V.
OCccidental Life Ins. Co. of Cal., 387 F.2d 935, 936 (3d Gr.

1968) (stating that all “doubtful questions” regarding a pro se
conplaint are to be resolved in favor of the plaintiff).
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Courts in this district have routinely interpreted the
phrase “office or usual place of business of the defendant” as
referring to a place where the defendant has a “proprietary
interest” and not where the defendant is “nerely an enpl oyee.”

See Kingvision Pay-Per View Corp. v. 2501 X Factor, Inc., No. 05-

3559, 2005 W 3470635, at *2 (E.D. Pa. Dec. 16, 2005); Haysel v.

Hertz Corp., No. 01-0015, 2001 W. 698145, at *1 (E.D. Pa. June

18, 2001); Harnon Elecs., Inc. v. Nat’l Signal Corp., No.

94-3071, 1997 W 158216, at *2 (E.D. Pa. Apr. 2, 1997);

Johnson-Lloyd v. Vocational Rehab. Ofice, 813 F. Supp. 1120,

1125 (E.D. Pa. 1993); Walsh v. SmthKline Beckman, No. 89-5833,

1990 W 149208, at *2 (E.D. Pa. COct. 2, 1990). The Court agrees

with this interpretation of Pennsylvania |aw. See Pincus v. Mit.

Assur. Co., 321 A 2d 906, 910 (Pa. 1974) (stating, under a prior
version of the Pennsylvania Rules, that the phrase “office or

pl ace of business ‘of the defendant’” requires that the defendant
have “nore proprietary responsibility and control over the

busi ness than that possessed by the average enployee”); WIIlians

v. Ofice of Publ. Defender County of Lehigh, 586 A. 2d 924, 925

(Pa. Super. C. 1990) (reaching the same conclusion with regard
to Rule 402).

The January 30, 2009, affidavit of service does not
establish that the plaintiffs properly served the individual

def endants under either federal or Pennsylvania law. The returns
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of service contained therein do not state when or in what manner
any individual was served. The two sets of returns attached to
the plaintiffs’ notion to conpel also do not establish proper
service. Exhibit Bto the plaintiffs’ notion to conpel proves
only that the VA Chief Counsel’s office refused to accept service
on February 2, 2009, and Exhibit C indicates only that the
sheriff left docunents with Stacey Conroy, an attorney in the VA
Chi ef Counsel’s office, on January 6, 2009.1°

As explained in the Court’s Order of March 31, 2009,
whi ch denied the plaintiffs’ notion to conpel, the VA Chief
Counsel’s office was not, and is not, required to accept service
on behal f of the individual defendants. See Docket No. 84. The
plaintiffs have not argued that Conroy or any other enpl oyee of
the Chief Counsel’s office is an agent authorized by appoi nt nent

or by law to receive service of process.! Nor have they shown

10 Since the filing of the defendants’ notion, the
plaintiffs have filed two other certificates of service stating
that the plaintiffs sent the summobns and new SACC to the
defendants via certified mail pursuant to Federal Rule 4(i)(2).
See Docket Nos. 85, 86. That rule, however, governs the
procedure for service upon a United States agency, corporation,
of ficer, or enployee sued in an official capacity. As the Court
has expl ai ned, an action under Bivens is brought against a United
States officer or enployee sued in an individual capacity. The
procedure for service in such cases is governed by Rule 4(i)(3),
whi ch incorporates the procedure for service under Rule 4(e).
Those rules do not permt service via certified mail on United
States officers or enployees sued in an individual capacity.

' 1n addition, although Conroy may have recei ved what ever
docunments the process server brought on January 6, 2009, at that
time, sumonses had not been issued as to any of the individual
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that any of the individual defendants is anything nore than a
mere enpl oyee of the VA

Nei t her the January 30, 2009, affidavit nor any other
filing by the plaintiffs establishes that the individual
def endants were properly served under Rule 4. The Court w |
grant the defendants’ notion to strike. The plaintiffs nust also
serve the sumonses and new SACC within the time limts set forth
in Federal Rule 4(m). That rule gives the plaintiffs 120 days
fromthe date the new SACC was filed - January 20, 2009 - to
effect service upon the defendants. The plaintiffs nust
t herefore serve the individual defendants in a manner that is

permtted by Rule 4(i)(3) on or before May 20, 2009.

An appropriate Order shall issue separately.

defendants. Under Federal Rule 4(c), a sunmons nust be served
with a copy of the conplaint. See Fed. R CGCv. P. 4(c)(1).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOM WADHWA, M D., et al. : CIVIL ACTI ON
V. :
R JAVES NI CHOLSON, et al. : NO. 07- 3301
ORDER

AND NOW this 24th day of April, 2009, upon
consi deration of the defendants’ Anmended Mdtion to Strike and to
D sm ss the New Second Anended Consolidated Conplaint Wt hout
Prej udi ce (Docket No. 75), and the plaintiffs’ response thereto
(Docket No. 82), and for the reasons set forth in the nmenorandum
of | aw bearing today’s date, IT IS HEREBY ORDERED t hat said
nmotion is GRANTED in part and DENIED in part, as follows:

1. Al allegations and clains unrelated to the
plaintiffs’ Bivens action are STRICKEN fromthe plaintiffs new
Second Anended Consol i dated Conpl ai nt (Docket No. 70), but only
(1) to the extent that the plaintiffs attenpt to establish other
non- Bi vens causes of action arising out of events occurring on
t hose dates, and (2) insofar as the plaintiffs may raise
al l egations of unrelated events occurring on other dates not
mentioned in the Court’s August 19, 2008, Oder.

2. Def endant R James Nicholson is DI SM SSED as a

defendant fromthis action with prejudice.
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3. The plaintiffs’ January 30, 2009, affidavit of
service (Docket No. 71) is STRI CKEN.

4. The plaintiffs shall serve each of the individual
defendants in a manner permtted by Rule 4(i)(3) of the Federal

Rul es of Cvil Procedure on or before May 20, 20009.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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