IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANNI KA T, a mnor, by and : ClVIL ACTI ON
t hrough her parents, :
JOHN T. and SIMONE T., et al.

V.

UNI ONVI LLE CHADDS- FORD )
SCHOCOL DI STRI CT ) NO. 08-4944

MEMORANDUM
Bartle, C. J. March 24, 2009
Annika T., a mnor child with a "nonverbal" | earning

disability, brings this action, along with her parents John T.
and Sinmone T., pursuant to the Individuals with Disabilities
Education Act, 20 U.S.C. § 1400 et seq. ("IDEA"), 8 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794 ("8 504") and the
Arericans with Disabilities Act of 1990, 42 U S.C. § 12101.
Plaintiffs allege the defendant, Unionville Chadds-Ford School
District (the "School District”) failed to provide Annika T. with
a free appropriate public education ("FAPE') as required by the

| DEA and di scrim nated agai nst her on the basis of her disability
by failing to provide her with equal educational access and
opportunities to obtain a neaningful educational benefit in
violation of 8 504 of the Rehabilitation Act and the Americans
with Disabilities Act. Before the court is the notion of the

School District to dismss the plaintiffs' conplaint pursuant to



Rul es 12(b)(1) and 12(b)(6) of the Federal Rules of Cvil
Procedure.
I .

When deciding a Rule 12(b)(6) notion to dismss, the
court nmust accept as true all factual allegations in the
conplaint, draw all inferences fromthe facts alleged in the
light nost favorable to the plaintiff, and "determ ne whet her,
under any reasonabl e reading of the conplaint, the plaintiff may

be entitled to relief." Phillips v. County of Allegheny, 515

F.3d 224, 233 (3d Gr. 2008); Undand v. Planco Fin. Servs., Inc.

542 F.3d 59, 64 (3d Cr. 2008); Bell Atlantic Corp. v. Twonbly,

550 U. S. 544, 127 S. C. 1955 (2007). Qur Court of Appeals has
characterized the Suprene Court's "fornulation of the pleading

standard" for stating a claimas requiring a conplaint with
enough factual matter (taken as true) to suggest' the required
elenment.” Phillips, 515 F.3d at 234 (citing Twonbly, 127 S. C
at 1965).

The School District also noves under Rule 12(b)(1) to

dism ss the parents' clains for |ack of standing. Ballentine v.

US., 486 F.3d 806, 810 (3d Cr. 2007). Wen considering such a
notion, the trial court must accept as true all materi al

allegations in the plaintiffs' conplaint. Warth v. Seldin, 442

U S. 490, 501 (1975).
.
According to the conplaint, Annika, who is currently

el even years old, was identified by the School District as a
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child with a specific learning disability. She began the first
grade in the School District in the 2004-2005 school year after
attendi ng ki ndergarten for two years. During her first grade
year, she experienced significant academ ¢ and enoti onal
probl enms. She read at 50% bel ow her expected | evel and visited
the nurse nore than 86 tinmes. Due to these problens, the School
District conpleted an Instructional Support Team ("IST") report
on Anni ka on February 14, 2005. During the first |ST neeting,
t he school psychol ogi st for the School District detail ed sone of
Anni ka's probl ens, including her academic difficulties as well as
her difficulties focusing on instruction, follow ng directions
and persevering with tasks. |ST was continued through the
foll owi ng school year because she continued visiting the nurse
"in an attenpt to evade work that was difficult for her," and
continued perform ng bel ow expected |evels. Conpl. T 17. Annika
required daily, one-on-one assistance. Her second-grade teacher,
who was concerned about Anni ka's academ c abilities, conducted a
vari ety of assessnents, including the Test of Wrd Readi ng
Efficiency. This test showed that her word reading efficiency
was bel ow average and her sight word reading score was in the 8
percentile. A Qualified Reading Inventory-3 test was al so
conduct ed, which denonstrated that Annika's frustrational |eve
inreading was at a first to second grade | evel.

In the 2005- 2006 school year, Annika was referred for a
Mul tidisciplinary Evaluation. According to this Evaluation

Anni ka had needs in basic reading skills, reading conprehension,
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spelling, witten expression, math conputation, coping skills,
i ndependence, and task conpetition. She was diagnhosed with a
"nonverbal " learning disability. The school psychol ogi st
suggested that this disability was present at a very early age
and in the first grade.

The Individualized Education Prograns ("Il EP") designed
for Anni ka did not require "research-based" instruction in
reading, witing and math and did not include psychol ogi cal
services or counseling. Despite recognizing that Anni ka was
restless, inpulsive, gave up easily, had difficulty sustaining
attention, needed frequent breaks, and engaged in avoi dance
behavi ors, the I EPs provided no intervention in these areas and
did not provide a behavi or nmanagenent plan based on a functional
behavi or assessnent.

On Decenber 5, 2007, the plaintiffs requested a speci al
education due process hearing pursuant to 34 C.F. R 88 300.507(a)
and 300.508 and 22 Pa. Code § 14.162. The plaintiffs sought
conpensatory education for the period beginning April, 2005. The
due process hearing was held over several days on January 28,
2008, February 4, 2008 and April 23, 2008. The decision of the
hearing officer, David F. Bateman, Ph.D., was issued on June 14,
2008.

Dr. Bateman's decision addressed whet her Anni ka was
identified as a student with a disability in a tinely fashion

pursuant to the child find provision of the IDEA 20 U S. C



§ 1412(a)(3).' He al so addressed whether the | EPs and program
and services inplenented for Anni ka were appropriate and whet her
conpensatory education was a necessary, equitable renedy.

Dr. Bateman wote in his decision that the Schoo
District "sought to work with Annika in regular education before
usi ng special education, and did so appropriately.” See Dr.
Bat eman' s June 14, 2008 Decision, p. 9. He noted that Annika's
teachers reported she was maki ng progress, had friends and was
easy to work with in the first and second grade. 1In |ight of
these findings, Dr. Bateman concluded that there was "no evidence
or testinony presented in this case indicating the District did
not identify Annika in a tinely fashion.” 1d. He further opined
that the I EPs and program and services inplenmented by the School
District for Annika were appropriate. He reasoned that the | EPs
were reasonably cal cul ated to provi de neani ngful educati onal
benefit, contained all legally required conponents, and were tied
to Anni ka's weaknesses.

On July 28, 2008, the Special Education Due Process
Appeal s Revi ew Panel for the Commonweal t h of Pennsylvani a
affirmed Dr. Bateman's opinion. The Panel ruled that the Schoo
District did not violate the child find clause of the |IDEA 42
US C 8 1412(a)(3), in that it identified her as a student at

1. The child find provision of the IDEA requires the state to
ensure that all children with disabilities are "identified,

| ocat ed, and evaluated and a practical method is devel oped and
inpl emented to determ ne which children with disabilities are
currently receiving needed special education and rel ated
services." 20 U S.C 8§ 1412(a)(3); 34 C.F.R § 300.101.
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ri sk and placed her within the I ST process.? The Panel stated
that the District had foll owed an instructional support approach
for Annika with the goal of maxim zing her individual success in
the regul ar classroomwhile at the sanme tinme screening her as a
student who may be in need of special education services. A
readi ng specialist delivered interventions, and these were
foll owed to determ ne whether they were working. During this
time, Anni ka made progress in reading. The Panel al so concl uded
the | EPs devel oped for Anni ka provided the | evel of specificity
required. The Panel affirmed Dr. Batenman's application of the
statute of limtations.
L1l

We begin with the School District's notion to dismss
Anni ka's parents' clains pursuant to Rule 12(b)(1) of the Federal
Rul es of G vil Procedure for lack of standing. |In direct
contravention of the recent decision by the United States Suprene

Court in Wnkelman v. Panama City Sch. Dist., 550 U S. 516, 127

S. C. 1994 (2007), the School District argues that John T. and
Sinmone T. do not have standing to sue for violations of the |IDEA
because the statute only provides substantive rights to the
child-student. In Wnkelnman, the Suprenme Court held that the

| DEA "grants parents independent, enforceable rights,” including

the "entitlenment to a free appropriate public education for the

2. The plaintiffs contend that Anni ka shoul d be have been
identified in April, 2005 as a child with a disability in need of
speci al education. The School District identified her in March,
2006.
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parents' child.” [d. at 2005. The prior decision of the Court
of Appeals in Collinsgru v. Palnyra Bd. of Educ., 161 F.3d 225

(3d Cir. 1998), on which the School District relies and which is
to the contrary, is no longer the lawin |ight of W nkel man.
Parents are entitled to prosecute IDEA clains on their own
behal f. Thus, we will deny the School District's notion to
dismiss the clainms of John T. and Sinone T. under the |DEA for
| ack of standing.

The School District also noves to dismss the clains of
John T. and Sinone T. under 8 504 of the Rehabilitation Act for
| ack of standing. Section 504 provides:

No ot herw se qualified individual with a

disability in the United States, as defined

in section 705(20) of this title, shall,

solely by reason of his or her disability, be

excluded fromthe participation in, be denied

the benefits of, or be subjected to

di scrim nati on under any programor activity

recei ving Federal financial assistance or

under any program or activity conducted by an

Executive agency or by the United States

Post al Servi ce.
29 U.S.C. § 794(a).

Section 504 is simlar to the IDEA in that it provides
a mechanismto redress the failure on the part of a state
receiving federal funds to provide a free appropriate public
education to children with disabilities. Wile the |IDEA inposes
"an affirmative duty on states which accept certain federal funds
to provide a FAPE for all their disabled children,” 8 504 inposes
a "negative prohibition against disability discrimnation in

federal l y-funded prograns.” Neena S. v. The Sch. Dist. of
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Phi | adel phia, No. 05-5404, 2008 W. 5273546 *6 (E.D. Pa. Dec. 19,

2008) .
In support of its notion to dismss the parents' clains
under 8 504, the School District cites to pre-Wnkel man cases,

including Pettigrewv. Mddletown Area Sch. Dist., No. 05-468,

2006 W. 4032181 (E.D. Pa. Sept. 26, 2006), MM v.
Tredyffrin/ Easttown Sch. Dist., No. 06-1966, 2006 W. 2561242

(E.D. Pa. Sept. 1, 2006), and Irene and Gary B. v. Phil adel phia

Acadeny Charter Sch., No. 02-1716, 2003 W. 24052009 (E.D. Pa.

Jan. 29, 2003). Prior to the Suprene Court's decision in

W nkel man, courts in this district typically reasoned that clains
under 8 504 are prem sed on alleged violations of the | DEA and,

t hus, parents | acking standi ng under the |IDEA al so | ack standi ng

under 8 504. For exanple, in Irene and Gary B., the court

expl ai ned:

As plaintiffs' clainms under § 1983 and the

Rehabilitation Act are prem sed on all eged

violations of the IDEA, if the parent

plaintiffs lack standing under this statute

as to their individual clains, the other

clains are al so deficient.

ld. at *5.

Now t hat W nkel man has held that parents have standi ng
under the IDEA to enforce their independent right to a free
appropriate education for their child, it would be incongruous to
deny them standi ng under § 504 where their clains under that
statute are prem sed on alleged violations of the IDEA. In

Tereance D. v. Sch. Dist. of Philadel phia, 548 F. Supp. 2d 162




(E.D. Pa. 2008), the School District noved to dism ss the clains
of the nother of a disabled child, which were brought in her own
right under the | DEA, 8 504, the ADA, and the Equal Protection
Clause. The court held that under the |IDEA, the nother had a
"personal right to enforce a FAPE as the parent of Tereance;

t herefore, she does not need to allege the type of personal

vi ol ati on suggested by the District.” 1d. at 170. The court

al so denied the notion of the School District to dismss the
clainms of the nother in her own right, including her claimunder
§ 504. We too will deny the notion of the School District to
dism ss the clains of Annika's parents for |ack of standi ng under
§ 504 of the Rehabilitation Act.

The School District next maintains that Annika's
parents are precluded frompresenting their clains in this court
because they have not exhausted their adm nistrative renedies.
The School District is correct that plaintiffs nmust do so prior

to filing suit in federal court. Komninos v. Upper Saddle River

Bd. of Educ., 13 F.3d 775, 778 (3d Cir. 1994). The |IDEA contains

a detailed procedural mechanismfor resolving issues regarding

t he education of children with disabilities. 20 U S.C. § 1415.
Parents are guaranteed the opportunity to present a conpl aint
with respect to any matter relating to the identification,

eval uation, or educational placenent of their child, or the
provision of a FAPE to their child. 20 U S.C. 8§ 1415(b)(6).

Upon receipt of a conplaint froma parent regarding their child's

education, the |ocal educational agency nust convene a hearing
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with the parents and the rel evant nmenbers of the | EP team who
have know edge of the facts identified in the parents' conplaint.
20 U.S.C. 8 1415(f)(1)(B)(i). After this meeting, an inparti al
due process hearing before the State educati onal agency or the

| ocal educational agency nust be conducted. 20 U. S.C

§ 1415(f)(1)(A). [If the due process hearing was held by a | ocal
educati onal agency, then any party aggrieved by the findings and
deci sion may appeal to the State educational agency. 20 U S. C

8§ 1415(g)(1). Finally, an appeal to state court or federal
district court is permssible but only after exhaustion of these
adm ni strative proceedings. 20 U S.C. 8§ 1415(i)(2)(A); 20 U S.C
81415(1).

Qur Court of Appeals has explained that "exhaustion
serves the purpose of developing the record for review on appeal,
encour ages parents and the | ocal school district to work together
to fornmulate an individualized plan for a child' s education and
al l ows the education agencies to apply their expertise and

correct their own mstakes[.]" Wodruff v. Hamilton Twp. Public

School s, No. 08-2439, 2009 W. 105750 (3d Cr. Jan. 15, 2009)
(citations omtted).

These adm nistrative renedi es were exhausted by the
plaintiffs. Upon review of Dr. Batenman's decision and the
opi nion of the Special Education Due Process Appeals Revi ew
Panel, it is abundantly clear that a full factual record has been
devel oped and all of the clains raised in the conplaint in this

matter were raised during the underlying adm nistrative
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proceedi ngs. Both Dr. Batenman and the Panel addressed the
plaintiffs' clains regarding their child find clains, as well as
their clains regarding the District's failure to provi de Annika
with a free, appropriate education.® Furthernore, the claims for
conpensatory education were clearly considered and deni ed.

The School District specifically presses its exhaustion
argunment with respect to the plaintiffs clains for extended
school year ("ESY") services. The School District asserts this
i ssue was not exhausted because it was neither identified as an
i ssue by the hearing officer nor decided by the hearing officer.
The hearing officer addressed whether Anni ka was eligible for
conpensatory education due to the School District's alleged
failure tinely to identify her as a child with a disability. He
further considered whether the | EPs and prograns inplenented by
the School District for Annika were appropriate. See Dr.

Bat eman' s June 14, 2008 Decision, p. 7.

We agree with the plaintiffs that their claimfor ESY
was subsunmed within the issues addressed by the hearing officer.
The crux of the plaintiffs' argunent is the failure of the School

District tinely to identify Annika as a student with a disability

3. Dr. Batenman concluded that there was no evi dence or testinony
that the School District did not identify Annika as a child in
need of special education in a tinmely fashion. He further

concl uded that the | EPs devel oped for Anni ka were reasonably
calculated to confer a neaningful educational benefit. The
Speci al Education Due Process Appeal s Review Panel agreed with
Dr. Bateman that the child find provisions of the | DEA were not
violated with respect to Annika and that the | EPs devel oped for
her were appropri ate.
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and to fornmulate | EPs that addressed Anni ka's needs. The
plaintiffs maintained that the IEPs failed "to provide for
appropriate ESY despite Annika's continued disabilities.” See
Pls." Exceptions to the H'g Oficer's Oder, p. 15. Dr.

Bat eman' s concl usion that the | EPs devel oped for Anni ka were
reasonably cal cul ated to confer neani ngful educational benefit
necessarily includes his conclusion that ESY was not needed for
Anni ka. Accordingly, we will deny the School District's notion
to dismss this claimfor failure to exhaust.

In addition to ESY, the School District highlights that
plaintiffs have not exhausted their renedies with respect to
their claimthat exceptions to the IDEA's two year statute of
l[imtations apply in this matter. The plaintiffs submtted a 29-
page brief to the hearing officer detailing their argunments with
respect to the statute of Iimtations and application of
exceptions to the statute of Iimtations. Furthernore, the
Appeal s Revi ew Panel specifically addressed the argunment,
stating: "Moreover, published court decisions in this
jurisdiction have rejected the Parents' clains for exceptions to
this period." See Special Education OCp. No. 1903, p. 7. W wll
deny the School District's notion to dismss the plaintiffs
clainms on this ground.

Finally, the School District asserts that nonetary
damages are not avail able under the IDEA for its alleged failure
to provide Annika with a free appropriate public education. The

plaintiffs seek nonetary relief for the School District's
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viol ations of IDEA, 8 504 of the Rehabilitation Act and the ADA.
Qur Court of Appeals has not yet resolved whet her nonetary

damages are available for violations of the I DEA. Bucks County

Dep't of Mental Health/ Mental Retardation v. Conmw. of

Pennsyl vania, 379 F.3d 61, 68 (3d Cr. 2004). However, the
overwhel m ng majority of other Courts of Appeals, as well as
judges within the Eastern District, have reasoned that such
damages are not an "appropriate” renmedy given that the purpose of
the IDEA is to ensure that each child with a disability has
avai lable to thema free appropriate public education. 20 U S. C

§ 1400(d)(1)(A)-(B); Sellers v. Sch. Bd. of Mnassas, 141 F. 3d

524, 526-28 (4th G r. 1998); Brandon v. Chichester Sch. Dist.,

No. 06-4687, 2007 W. 2155722 (E.D. Pa. July 25, 2007); Ronald E
V. Sch. Dist. O Phil adel phia Bd. of Educ., No. 05-2535, 2007 W

4225584, *10 (E.D. Pa. Nov. 29, 2007) but see Damian J. v. The

Sch. Dist. of Phil adel phia, No. 06-3866 (E.D. Pa. Sept. 6, 2007).
These courts have articulated their concern with awarding tort-

| i ke danages under a statute whose purpose is to ensure that
children with disabilities receive the education to which they
are entitled. 1d. W agree with this reasoning. W are
persuaded that "IDEA' s primary purpose is to ensure FAPE, not to
serve as a tort-like nechanismfor conpensating personal injury.”

Ni eves- Marquez v. Commw. of Puerto Rico, 353 F.3d 108, 125 (1st

Cir. 2003). Instead, plaintiffs may seek conpensatory education
and equitable relief, which may include reinbursenent of costs

incurred on private educational services rendered necessary by
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the denial of a FAPE by the defendants. [d. at 124. W will
grant the School District's notion to dismss the plaintiffs
clainms for nonetary damages under the | DEA

Finally, the School District also noves to disniss al
the remaining clains of plaintiffs for nonetary damages. Qur
Court of Appeals, however, has held that nonetary damages are an

avai |l abl e renedy under the Rehabilitation Act. WB. v. Mtula,

67 F.3d 484, 494 (3d Cir. 1995), abrogated in part by AW V.

Jersey Gty Pub. Sch., 486 F.3d 791 (3d Gr. 2007); AW v.

Jersey Gty Pub. Sch., 486 F.3d 791 (3d Gr. 2007). W wll deny

the School District's notion to dism ss the nonetary damages
clainms with respect to 8 504. The plaintiffs have not responded
to the School District's notion to dismss their clains for

nonet ary danmages under the ADA. Thus, we will grant this portion

of the notion as unopposed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANNI KA T, a mnor, by and : ClVIL ACTI ON
t hrough her parents, :
JOHN T. and SIMONE T., et al.
V.
UNI ONVI LLE CHADDS- FORD :
SCHOOL DI STRICT : NO. 08-4944
ORDER

AND NOW this 24th day of March, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of the Unionville Chadds-Ford School
District to dismss the plaintiffs' clainms for nonetary damages
under the Individuals with Disabilities Education Act, 42 U S. C
§ 1401 et seq., and the Anericans with Disabilities Act of 1990,
42 U.S.C. § 12101, is GRANTED; and

(2) the notion of the Unionville Chadds-Ford School
District to dismss is otherw se DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



