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Plaintiff Jonathan Knight (“Knight”), a former police
of ficer in Chal font Borough, Bucks County, Pennsyl vani a,
initiated this lawsuit after he was term nated for allegedly
| eaki ng confidential information about an undercover narcotics
investigation to a |local drug dealer. Knight sued Chal font
Bor ough and certain individual defendants,! (“Chal font Borough
Def endants”), the Chal font Borough Council, the Chal font Borough
Pol i ce Departnent, the Police Benevol ent Association (“PBA’), and
the Fraternal Order of Police (“FOP’), asserting thirteen causes
of action in his anmended conplaint, for various constitutional,

statutory, and state conmon | aw vi ol ati ons.

! The individual defendants are Marilyn Becker, Mayor of
Chal f ont Borough; Frank Canpbel |, Chal font Borough's Police
Chief; David Drye, the former Manager of Chal font Borough; and
Gary Lucas, President of Chal font Borough's town council.

Kni ght’ s clai ns agai nst these defendants in their official
capacities were dism ssed by the Court on January 4, 2008. (See
1/ 4/ 08 order, doc. no. 36.)



During the course of this litigation, Knight's clains
have been narrowed consi derably, as have the pool of Defendants.?
Knight's remaining clains are limted to a claimunder 42 U S. C
8§ 1983 (“Section 1983”") for First Amendnent retaliation against
t he Chal font Borough Defendants and a claimfor breach of
contract against the PBA. Before the Court are the PBA's and the
Chal f ont Borough Defendants’ respective notions for summary
judgnent. For the reasons that follow, these notions will be

gr ant ed.

BACKGROUND®
Kni ght was enpl oyed by Chal font Borough as a police
of ficer from February 12, 1999 to Cctober 11, 2005. During this

time, he devel oped a casual friendship with the manager of a

2 On January 4, 2008, the Court disnissed Counts I, III,
V, VI, IX X X, and XII of Knight’s anmended conplaint. (See
1/4/ 08 order, doc. no. 36.) The Court also dism ssed Knight’'s
cl ai s agai nst the Chal font Borough Council and the Chal font
Borough Police Departnent, in their entirety. (lLd.) On February
19, 2009, the Court dism ssed Counts IV and VII of the anended
conplaint, with prejudice. (See 2/19/09 order, doc. no. 71.)

Also, to the extent Count VIII of the anended conpl aint averred
an Equal Protection class-of-one claim the Court dism ssed Count
VIIl, with prejudice. (ld.) Finally, on February 19, 2009, the

Court granted the FOP's notion for summary judgnent on all of
Knight's clains against it. (See 2/19/09 order, doc. no. 70.)

3 In considering the instant notions, the Court relied on
ei ther uncontested facts or, if the facts were disputed, viewed
the facts in the |ight nost favorable to Knight.
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| ocal car wash, Witney Watson, IV.% |n January 2005, Watson
approached Knight and infornmed himthat he had “screwed up” by
selling four ounces of marijuana to an undercover agent.
Following this conversation with Watson, it is undisputed that
Kni ght was informed by the Chief of Police and by a fellow
officer, Robert MIligan, that Watson was the subject of an
ongoi ng narcotics investigation by the Bensal em Townshi p Police
Department. It is also undisputed that, armed with this

know edge, Kni ght warned Watson that he was “in trouble.”® After
recei ving Knight’s warning, Watson avoided contact with the
under cover agent and the investigation into his drug activity
stalled. Shortly thereafter, based on tips from an undercover
informant, the police began an inquiry into Knight’'s role in the
WAt son i nvestigation.

On Septenber 23, 2005, the Chal font Borough Counci

4 The parties dispute the closeness of Knight's

relationship with Watson. For the purposes of the instant
notions, the Court credits Knight's claimthat Watson was nerely
hi s acquai nt ance.

5 See Defs.’” Mt. for Summ J. Ex. 9, doc. no. 53, Knight
Grand Jury Testinony 70:22-70:23. Defendants contend that
Knight's initial warning to Watson was actually nuch nore
specific - that Knight advised Watson on how to behave if he was
contacted by the undercover agent again and then, several days
|ater, confirmed to Watson that he was the subject of an ongoi ng
narcotics investigation. Defendants allege that, after rel aying
this information to Watson, Knight attenpted to conceal his
i nvol venent by instructing Watson to lie to investigators if
pressed about his conversations with Knight. Again, the Court
wi || adopt Knight's version of the facts.
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pl aced Knight on a tenporary paid | eave of absence, pending the
crimnal investigation into his behavior. On Septenber 27, 2005,
Kni ght was arrested and charged with obstructing the

adm ni stration of | aw or governnmental function and hindering
prosecution. That sanme day, the Chal font Borough Counci
suspended Kni ght w thout pay. On Qctober 11, 2005, the Chal font
Bor ough Counci | unani nously voted to term nate Knight’s

enpl oynent. The Chal font Borough Council based this decision on
its belief that Knight’'s conduct violated specific provisions of
Chal font Borough’s police duty nmanual and civil service

regul ations.® Knight was acquitted of the crimnal charges
against him but his termnation was upheld in an arbitration

deci si on dated Novenber 19, 2007. (Defs.’” Mt. for Summ J. EX.

6 Specifically, Defendants nmaintain that Knight violated
Section 8.10 of the Chal font Borough Police Duty Manual, which
states that “Menbers and enpl oyees shall not reveal police
i nformation outside the departnment except as provided el sewhere
in this Manual or as required by |aw or conpetent authority.
Specifically, information contained within police records, other
information ordinarily accessible only to nenbers and enpl oyees,
and nanmes of informants, conplai nants, wi tnesses confidential.
Silence shall be enployed to safeguard confidential information.
Violation of the security of this type of information reflects
gross m sconduct.” (Defs.” Mot. for Summ J. Ex. 6, doc. no.
53.)

Def endants al so maintain that Knight violated Section
6.1(A)(2) of the Chalfont Borough G vil Service Regul ations,
whi ch states that “No person appointed to a position in the
police department pursuant to these Rules may be suspended
wi t hout pay or renpved and no person pronmoted in rank pursuant to
these Rul es may be reduced in rank except for the follow ng
reasons . . . neglect or violation of any official duty .
(Ld. Ex. 5.)



2, doc. no. 53).°

For the purposes of these notions, the Court wll
accept Knight's additional contentions, that prior to his
term nation, he made what he now refers to as the “Horn
conplaint” to the Chief of Police. Specifically, based on a
conversation he had with Watson in m d-February 2005, Kni ght
reported to the Chief of Police that Oficer difford Horn was
“harassi ng” Watson and his enpl oyees.® Knight was told that the

Chief would “handle” the matter. (Pl.’s Aff. 1Y 42, 46, 48, doc.

! During the grievance and arbitration proceedi ngs that

foll owed Knight's termi nation, he was represented by a PBA

| awyer, Sean Wl by, Esq. The parties dispute the facts that
ultimately caused M. Welby to withdraw fromthe case, but do not
di spute that he did, in fact, withdraw fromhis representati on of
Knight prior to the nerits portion of the arbitration hearing.

8 It is worth noting that while Knight characterizes
O ficer Horn's behavior as “harassnent” of Watson and
“Iintentional interference with an ongoing investigation,”
Def endants explain that Oficer Horn was conducting an
i ndependent investigation into Watson’s drug activities, which
ceased upon his learning that the Bensal em narcotics task force
was al so investigating Watson.

Mor eover, the exact nature of the “inproper conduct”
reported by Knight remains unclear. Fromthe record, it appears
that the “harassnent” Kni ght conpl ained of consisted of Oficer
Horn issuing a vehicle citation to one of Watson’s enpl oyees, who
had performed a “burnout” with a vehicle in a private parking
| ot, and perhaps maki ng general inquiries into possible drug
activity at the car wash. (2/19/09 H'g Tr. 9:13-9:17.)

Al t hough Knight testified that Watson al so nmenti oned
nor e egregi ous m sconduct by Oficer Horn (i.e. that he spied on
Wat son whil e wearing canoufl age), Knight admtted that he never
menti oned these allegations to anyone in his chain of comrand.
(Pl.”s Dep. 93-94.)



no. 63; Pl.’ s Dep. 86, 93-94.)

Additionally, before Knight was term nated, he was
involved in what he nowrefers to as the “Drye incident.”
Specifically, in June 2005, Knight was off duty and patronizing a
| ocal bar and restaurant - Soncini’s Pub. Knight w tnessed the
former manager of Chal font Borough, David Drye, steal beer from
behind the bar and distribute it to other patrons. After a
heat ed exchange between Matthew Soncini, the pub’s owner, and
David Drye, Oficer Robert MIIligan was called to the scene.
According to Knight, he was not involved in the official
i nvestigation that followed, but he did attenpt to break up the

fight between Soncini and Drye before the police arrived.

1. LEGAL STANDARD

A Motion for Sunmary Judgnent under Rul e 56

A court may grant summary judgnent when “the pleadi ngs,
t he di scovery and the disclosure materials on file, and any
affidavits show that there is no genuine issue as to any nateri al
fact and that the novant is entitled to judgnent as a matter of
| aw. ” Fed. R Cv. P. 56(c). A fact is “material” if its

exi stence or non-exi stence would affect the outcone of the suit

under governing |aw. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). An issue of fact is “genuine” when there is

sufficient evidence fromwhich a reasonable jury could find in



favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

However, while the noving party bears the initial burden of
showi ng the absence of a genuine issue of material fact, the non-
movi ng party “may not rely nmerely on allegations or denials in
its own pleading; rather its response nust - by affidavits or as
ot herwi se provided in [Rule 56] - set out specific facts show ng

a genuine issue for trial.” Fed. R Gv. P. 56(e)(2).

B. Section 1983

Section 1983 of Title 42 of the United States Code
provi des a cause of action for an individual whose constitutional
or federal rights are violated by those acting under col or of

state law.®° See generally Gonzaga Univ. v. Doe, 536 U S. 273,

284-85 (2002) (recognizing that Section 1983 provides a renedy
for violations of individual rights “secured by the Constitution

and laws” of the United States).

o “Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any State or
Territory or the District of Colunbia, subjects, or causes to be
subj ected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights,
privileges, or inmmunities secured by the Constitution and | aws,
shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . . .7 42

U S C § 1983.



[11. DI SCUSSI ON
A. The PBA’S Motion for Summary Judgment

Count XIlIl of Knight's amended conpl aint contains a
breach of contract claimagainst the PBA, which the parties have
construed as alleging a breach of the duty of fair representation
under Pennsylvania common law. (See PBA's Mot. for Summ J. at
15, doc. no. 51.) Specifically, Knight alleges that the PBA (1)
i nproperly term nated his union nenbership; and (2) breached its
duty of fair representation to him Al so, Knight seeks the
return of certain firearnms that were seized from him

The only remaining issue is whether the PBA breached
its duty of fair representation to Knight.!® “Wen a |abor
organi zati on has been selected as the exclusive representative of
the enpl oyees in a bargaining unit, it has a duty . . . to

represent all nenbers fairly.” Mrquez v. Screen Actors Quild,

Inc., 525 U. S. 33, 44 (1998). To constitute a breach of its duty
of fair representation, the PBA's conduct mnmust be “arbitrary,
discrimnatory, or in bad faith.” 1d. at 44. These standards

are not easily nmet. Rather, “[a] union’s actions are arbitrary

10 During his deposition, Knight clarified that his
al l egation of inproper termnation from*®“the union” applied only
to the FOP, which is no longer a Defendant in this case. (Pl.’s
Dep. 176.) Knight al so acknow edged that the firearns at issue
were seized by the Bucks County District Attorney’'s office and
supposedly returned to himvia courier on or around Septenber 9,
2006. Al though Kni ght maintains that he has not received the
firearns and has no know edge of their whereabouts, he does not
suggest that the PBA possesses the firearns. (ld. 212-213.)
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only if *in light of the factual and | egal |andscape’ they are
‘so far outside the range of reasonabl eness as to be

irrational.”” Albright v. Virtue, 320 F. Supp. 2d 276, 283 (M D

Pa. 2003) (quoting Air Line Pilots v. ONeill, 499 U S. 65, 67

(1991)); see also Cearhart v. Am Fed'n of State, County & Min.

Enpl oyees, No. 72 M D. 1998, 2004 W 1293261, *3 (Pa. Cn th. Apr.
7, 2004) (“A breach of duty of fair representation is established
where bad faith on the part of the union is shown.”) Moreover,
“[p] oor judgnent on the part of the union, even that which rises
to the level of negligence, is insufficient to support a claim of
unfair representation.” Albright, 320 F. Supp. 2d at 283 (citing

Bazarte v. United Transp. Union, 429 F.2d 868, 872 (3d Cr

1970)) . "

In his anmended conpl ai nt, Knight avers that “the union,
after agreeing to represent the plaintiff, termnated the
representation of himin such a period of tinme that deny [sic]
and prejudices his rights to fair representation.” (Conmpl. ¢
209, doc. no. 14.) Knight argues that this was an “irrati onal

change in strategy,” (Pl."s Resp. to Def.’s Mot. for Summ J.

at 7, doc. no. 61), which occurred “on the eve of trial” and that

n Al t hough there does not appear to be a Pennsyl vani a

Suprene Court case explicitly adopting federal jurisprudence with
respect to duty of fair representation cases in the context of
public enploynment, the parties here do not dispute that

Pennsyl vani a state courts apply the federal “arbitrary,
discrimnatory, or in bad faith” standard to these clains. (See
2/19/09 H’g Tr. 24:13-26:11 (discussing |egal standard).)
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was tantanmount to “blackmail.” (2/19/09 H’'g Tr. 39:8, 39:11.)
The PBA maintains that its decision to discontinue
paynment for Knight’'s |legal representation was neither arbitrary,
discrimnatory, nor in bad faith. Rather, the PBA argues that
its decision was consistent with its fiduciary obligations to
Kni ght and to ot her union nenbers. Specifically, the PBA notes
that it retained Sean Wl by, Esqg., to represent Knight during his
initial termnation grievance proceedi ngs. Wen the parties
failed to reach a resolution, Knight's grievance was submtted to
arbitration. M. Wl by continued to represent Knight,
successfully navigating a one-day hearing to overcone Chal font
Borough’s challenge to the arbitrability of Knight's grievance.
Shortly thereafter, before a hearing on the nerits, Chalfont
Borough offered to settle with Knight on favorable terns - i.e.
reinstatenment of his position as a Chal font Borough police
officer, full back pay, full seniority, and full benefits - in
exchange for a release fromfuture lawsuits. (See 2/19/09 Hr'g
Tr. 18:8-19:8.) On the advice of his privately retained
attorney, Brian Wley, Esq., Knight declined to accept Chalfont
Borough’s settlenment offer.!? (See PBA's Mt. for Summ J. at 5-

7, doc. no. 51.) M. Wley represented Knight during the nerits

12 During his deposition, Knight explained that he could

not afford to take the settlenent offer because of the
substantial legal fees he already owed M. WIley and because it
woul d have required himto give up any future civil suit agai nst
Chal font Borough. (Pl.’s Dep. 169-170.)
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portion of the arbitration hearing, which he lost. There was no
appeal . (ld. at 12.)

The PBA notes that it infornmed Knight in advance that
his decision to reject Chal font Borough's settlenent offer would
result in M. Welby’'s withdrawal fromthe case because “[t] he
offer fromthe Borough to reinstate Plaintiff to full duty with
back pay and no |l oss of seniority was the equival ent of the PBA
havi ng won the case; there was no other benefit that the PBA
coul d have obtained for Plaintiff while remaining within the
paraneters of its fiduciary responsibility to all nmenbers of the
uni on, who have a right not to have their resources di m nished
pursuing the purely personal goals of one nenber.” (ld. at 17-
18; 2/19/09 H'g Tr. 19:17-20:10 (noting that the arbitrator
coul d not have awarded Kni ght punitive damages, or damages for

any First Amendnent violations)). See Bazarte, 429 F.2d at 871

(“[Collective bargaining representatives . . . are required to
serve the interest of all nenbers w thout hostility or
discrimnation toward any . . . .")

Kni ght does not substantively di spute the PBA s version
of the facts and relies only on his own affidavit to support his
claimthat M. Welby's withdrawal fromhis representati on was
sonehow “irrational.” (Pl."s Resp. to Def.’s Mdt. for Summ J.
at 7, doc. no. 61.) Indeed, there appears to be no other record

evi dence to support that the PBA acted in bad faith or in a way



that was arbitrary or discrimnatory. Rather, the record
supports that the PBA faithfully represented Knight until he
decided to reject a favorable settlenent offer to preserve his
private law suit.®® Thus, to the extent that Knight's claim
against the PBA is based on M. Wl by's withdrawal as counsel
during the arbitration proceedings, the PBAis entitled to

summary judgnent. See Smiley v. Daimer Chrysler and UAW Local

1183, 589 F. Supp. 2d 471, 488 (D. Del. 2008) (granting summary
judgnent for defendant on plaintiff’s breach of the duty of fair
representation clai mwhere defendant union refused to submt
plaintiff’s grievance to arbitration because plaintiff rejected
of fer of reinstatenent).

Al ternatively, Knight argues that the PBA's conduct in
two other instances constituted a breach of its duty of fair

representation. First, Knight suggests that, prior to his

13 Moreover, even after M. Wl by wthdrew as Knight’s

counsel, the PBA offered to provide Knight with a union
representative during the nerits portion of the arbitration, and
paid the union’s full share of the approxi mately $11, 000
arbitration bill. (PBA's Mt. for Summ J. at 18, doc. no. 51;
2/19/09 H'g Tr. 26:19-27:5.)

14 These two additional allegations are not in Knight's
amended conpl aint but were relied upon by Plaintiff’s counsel
during oral argunent. Also, in his response to the PBA's notion
for summary judgnment, Knight argued that the PBA “intentionally
m sl ed” himregarding his right to “fight for his job” using a
Section 1983 action and his right to non-arbitration damages.
(See PI.’s Resp. to Def.’s Mot. for Sunm J. at 6, doc. no. 61.)
Because this claimis not in the anended conpl aint and was not
addressed by the parties during oral argunent, the Court wll not
consider it here.
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final termnation on Cctober 11, 2005, the PBA breached its duty
of fair representation by w thholding “crucial evidence” fromthe
Chal font Borough Council, which, if disclosed, wuld have
resulted in his reinstatenent. (Pl.’s Resp. to Def.’s Mdt. for
Summ J. at 6, doc. no. 61.) VWiile not entirely clear, it
appears that Knight is suggesting that had the PBA infornmed the
Chal font Borough Council of his internal conplaint against
O ficer Horn, he never would have been termnated. (ld. (arguing
that “simlarly situated Oficer difford Horn . . . commtted
nore serious infractions than Plaintiff”).) Second, Knight
suggests that the arbitration testinony of the PBA s president,
O ficer Robert MIIligan, sonehow constituted a breach of the
union’s duty of fair representation. (See 2/19/09 Hr'g Tr.
53:16-54: 17 (suggesting that Oficer MIligan w thheld
“excul patory information that . . . would have prevented O ficer
Knight's termnation”).)

These facts, even viewed in the |ight nost favorable to
Kni ght, cannot constitute a breach of the PBA's duty of fair
representation. First, regardless of the PBA's conduct prior to

Kni ght’s October 11, 2005 term nation, the PBA took the matter to

arbitration on behalf of Knight. See Maskin v. United Steel

Wrkers of Am, 136 F. Supp. 2d 375, 381 (WD. Pa. 2000) (“A

cause of action for the breach of the duty of fair representation

accrues at the point where the grievance procedure has been



exhausted or otherw se breaks down to the enpl oyee’s
di sadvantage.”) Therefore, there was no harmto Knight for the
al | eged breach by the PBA.

Second, Knight's allegations of inpropriety by Oficer
MIl1ligan are vague, and cannot be confirnmed by the record. To
that effect, Knight relies primarily on his own affidavit in
support of his clains and, to the extent that he relies on other
record evidence, it does not clearly support his position. For
exanpl e, Kni ght suggested that O ficer Robert MIligan, his
“union conpetitor,” retaliated against himafter Knight’'s
successful election as a union officer by attenpting to have him
arrested. (Pl.’s Aff. § 13, doc. no. 63.) However, the only
support Knight offers for MIligan’s alleged “retaliatory ani nus”
is Mlligan's position as president of the PBA, a position once
held by Knight. (See, e.qg., Pl.’s Resp. to Def.’s Mt. for Summ
J. Ex. 28, MIligan Dep. 15:13-15:18 (“Q At one time Oficer
Kni ght was the president of the PBA? / A: Correct. / Q You're
the president of the PBA now? / A Correct”).)

Under these circunstances, Knight has failed to show

the exi stence of a genuine issue of material fact. See Maskin,

136 F. Supp. 2d at 382 (finding plaintiff’s “insinuation” of
hostility on the part of a union representative insufficient to
establish a breach of the duty of fair representati on because

“It]he finding of aninobsity on the part of a union representative



al one does not constitute a breach of the duty of fair
representation”).® Thus, the PBAis entitled to summary

j udgnment on Count Xl Il of Knight’'s amended conpl aint.

B. The Chal font Borough Defendants’ W©Modtion for Summary
Judgnent

Count | of Knight’'s anmended conpl aint contains a
Section 1983 First Amendnent retaliation claimagainst the
Chal font Borough Defendants. Knight avers that he engaged in
protected activity by (1) reporting Oficer Horn's all eged
interference in the Watson drug investigation; and (2) reporting
the all eged “w ongdoi ng” of Defendant David Drye. (Conpl. T 123,
doc. no. 14.) Knight clainms that the Chal font Borough Defendants
termnated himin retaliation for this protected speech. (l1d. §
132.)

The Court’s analysis of Knight's First Amendnment
retaliation claimis governed by the Suprene Court’s decision in

Garcetti v. Ceballos, 547 U S. 410 (2006), and related Third

Circuit jurisprudence. The Garcetti court held that “when public
enpl oyees nake statements pursuant to their official duties, the

enpl oyees are not speaking as citizens for First Amendnent

s Further, the Court notes that the Chal font Borough PBA
consists of approximately “four or five” police officers.
(2/19/09 H'g Tr. 21:14-21:15.) Gven the limted nunber of
uni on nmenbers, the fact that both Knight and O ficer MIIligan
hel d the position of president at sone point is even |ess
suspect.
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pur poses, and the Constitution does not insulate their

conmuni cations fromenployer discipline.”' |1d. at 421

Foll ow ng Garcetti, the Third Crcuit has held that “[a] public
enpl oyee’ s statenent is protected activity when (1) in making it,
t he enpl oyee spoke as a citizen, (2) the statenent involved a
matter of public concern, and (3) the governnment enployer did not
have ‘an adequate justification for treating the enpl oyee
differently fromany other nenber of the general public’ as a

result of the statenent he nade . . . .” Reilly v. Cty of

Atlantic Gty, 532 F.3d 216, 228 (3d Cir. 2008) (quoting H Il v.

Bor ough of Kutztown, 455 F.3d 225, 241-42 (3d Cr. 2006)).

Under Garcetti and its progeny, the threshold question
is whether Knight's reports of alleged m sconduct by O ficer Horn
or David Drye were made in his capacity as a private citizen, or

pursuant to his official duties as a police officer. See Foraker

v. Chaffinch, 501 F.3d 231, 243 (3d Cr. 2007) ("“Because we agree

with the District Court that [plaintiff state troopers] were
acting pursuant to their job duties when they nmade their
conplaints up the chain of command . . . we need not exam ne
whet her their speech passes the remainder of the test . . . .7");

see also id. (“'Garcetti requires that before anal yzi ng whet her

16 In so holding, the Garcetti court refined the First
Amendnent anal ysis set forth in Pickering v. Board of Ed. of Twp.
Hi gh School Dist. 205, WII Cy., 391 U S. 563 (1968).
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an enpl oyee’ s speech is of public concern, a court nust determ ne
whet her the enpl oyee was speaking ‘as a citizen’ or, by contrast,
pursuant to his duties as a public enployee.’” (quoting Sigsworth
v. Gty of Aurora, 487 F.3d 506, 509-10 (7th Cr. 2007))).

Mor eover, “whether a particular incident of speech is made within
a particular plaintiff’s job duties is a m xed question of fact
and law.” Foraker, 501 F.3d at 240.

As an initial matter, Defendants argue that Knight's
i nvolvenent in the “Drye incident,” does not constitute protected
speech. It is undisputed that although Knight clains to have
w tnessed David Drye steal beer froma |ocal bar, he never
reported this incident. |In fact, during his deposition Knight
admtted that he never reported Drye’'s conduct to the Chief of
Police, to the Mayor, to any enpl oyee or agent of Chalfont
Bor ough, or to anyone on the Chal font Borough Council. (Pl.’s
Dep. 113, 121.)%" Because Knight’'s nere presence at the scene of
an alleged theft does not constitute speech, the “Drye incident”
cannot formthe basis of his First Anmendnent retaliation claim

See Fogarty v. Boles, 121 F.3d 886, 891 (3d Gr. 1997)

(concluding that “the absence of speech - in fact, its explicit

o Additionally, Mtthew Soncini testified during his
deposition that Knight refused to involve hinself in Soncini’s
conplaints to Chal font Borough officials regarding the “Drye
i ncident” because Knight was off duty at the tine it occurred.
(Pl.”s Resp. to Def.”s Mot. for Summ J. Ex. 29, Soncini Dep. 37,
39.)
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di sclaimer by plaintiff - is fatal to the plaintiff’s claini);

Anbrose v. Twp. of Robinson, Pa., 303 F.3d 488, 495 (3d G

2002) (“Plaintiffs in First Arendnent retaliation cases can
sustain their burden of proof only if their conduct was
constitutionally protected, and, therefore, only if there
actually was conduct.”)

Turning to the “Horn conplaint,” Defendants argue that
Knight's report to the Chief of Police regarding a fell ow
officer’s alleged m sconduct cannot constitute protected speech
because any such report was necessarily nade pursuant to his

official duties as a police officer. See Kline v. Valentic, No.

07-2579, 2008 W. 2435579, at *2 (3d Gr. June 17, 2008)
(concluding that plaintiff did not speak as a citizen when he
“conpl ai ned up the chain of command and not in any public forum
about allegedly false statenents made during an investigation

into his own conduct as a police officer”); Skrutski v. Mrut,

No. 07-2828, 07-2848, 2008 W. 2787434, at * 3 (3d Cr. July 18,
2008) (finding that “none of [Plaintiff’s] statenments can serve
as the predicate for a viable First Amendnent retaliation claint
because they were all made “wthin his direct chain-of-comand”);

Lyons v. Mentzer, No. 08-94, 2008 W. 4444272, at 3-4 (E. D. Pa.

Cct. 2, 2008) (finding that Plaintiff’s “conplaints to superiors,
up the chain of conmand” regarding “fellow officers’ m sconduct

in performng their duties” were nmade “pursuant to enpl oynent



responsibilities under Garcetti”).
Rat her than argue that Knight nmade the “Horn conplaint”
in his capacity as a private citizen, Plaintiff’s counsel

contends that a recent Third Circuit decision, Reilly v. Cty of

Atlantic Cty, 532 F.3d 216 (3d Cr. 2008), “has expanded and

really elimnated the question for police officers of whether or
not the speech or the conduct is private versus public. Reilly
says it doesn’'t matter anynore.” (2/19/09 H’'g Tr. 62:18-21.)
After carefully considering the Third Grcuit’s decision in
Reilly, as well as the parties’ supplenental briefs on this
i ssue, the Court disagrees with Knight’s broad interpretation of
Reilly. (See Defs.’ Supp. Br., doc. no. 72; Pl.’s Resp. to
Defs.’” Supp. Br., doc. no. 76.)

The Reilly court, applying the Supreme Court’s
rationale in Garcetti, held that a police officer’s truthfu

testinmony in court constituted “citizen speech,” which fel

wi thin the purview of First Amendnent protection. Reilly, 532
F.3d at 231. 1In fact, the Reilly court explicitly noted that its

anal ysis of “Garcetti in the context of this appeal is limted to

t he question whether Reilly spoke as a citizen when he testified

at the Munoz trial.” 1d. at 228 (enphasis added). The Reilly

court did not, as Plaintiff’s counsel contends, expand “the
protection of the First Anendnent for cops” so that it includes

speech nmade pursuant to an officer’s official duties. (2/19/09



H'g Tr. 58:14-25; Pl.’s Resp. to Defs.’ Supp. Br., doc. no. 76
(“I'n Reilly, our circuit ruled that even actions taken pursuant
to an officer’s ‘official duties’ are protected.”)) Thus,
because Knight's conplaint to his superior regarding a fellow
officer’'s alleged m sconduct does not constitute “citizen speech”
under Garcetti, and because the Third Circuit’s decision in
Reilly did not expand the protection of the First Amendnent for
police officers,' the Chal font Borough Defendants are entitled

to summary judgnent on Count | of Knight's anmended conpl aint. *°

18 During oral argunment, Plaintiff’s counsel made it clear

that his First Arendnent retaliation claimwth respect to the
“Horn conpl aint” hinged on the Court adopting his interpretation
of Reilly. (2/19/09 H'’'g Tr. 63:3-5.)

19 Al t hough not nentioned in Count | of the amended
conplaint or in his papers, Knight testified to several other
i nstances of alleged m sconduct by Oficer Horn during his
deposition. For the sake of conpl eteness, these are discussed
bel ow.

On August 7, 2002, Knight wote an “officer in charge
report,” addressed to the Mayor, in which he reported that
O ficer Horn “neglected his duties, failed to patrol his beat,
and di sobeyed a direct order.” (Pl.’s Resp. to Defs.” Mt. for
Summ J. Ex. 23.) During his deposition, Knight admtted that
this report was witten during the “course and scope of [his]
duties as a police officer.” (Pl.’s Dep. 48.) Thus, under
Garcetti, this report cannot formthe basis of Knight's Section
1983 First Amendnent retaliation claim

Kni ght testified that in 2004, he conplained to Chief
Campbel | that O ficer Horn inproperly permtted his friend, Chris
Komatic, to remain inside the police station for extended periods
of time. (Pl.”s Dep. 50.) According to Knight, he objected to
Komatic’s presence in the station because he believed that it
posed a risk to “the integrity of the evidence in the police
station, the integrity of the victins and information on the
conputer.” (ld. at 51-52.) Although not addressed in Knight’s
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Count VIl of the anended conplaint raises additional
grounds for Knight's First Anendnment retaliation claim?°
However, to the extent that Count VIII of the anmended conpl aint
al l eges a Section 1983 First Amendnent retaliation claimfor
Knight's “participation in federally protected activities like
the *Watson’ investigation”, it would fail for the sanme reasons
di scussed above. (Conpl. § 173, doc. no. 14.) Nanely, Knight’'s
conplaint to the Chief of Police regarding O ficer Horn's all eged

interference in the Watson investigati on was not protected

papers or during oral argument, under the analysis above, it
woul d appear that Knight made this conplaint pursuant to his
official duty as a police officer.

Kni ght testified that there was a runor that O ficer
Horn played “hide and go seek in the borough with vehicles and
Chris Komatic.” (Pl.’s Dep. 55.) Knight also testified that he
never reported this to anyone because he had “no proof.” (lLd. at
56-57.)

Kni ght testified that O ficer Horn inproperly allowed
Chris Komatic to observe himmaking DU arrests. (Pl.’ s Dep.
55.) Knight also testified that he never reported this to anyone
because he had “no proof,” although he did discuss it with a
fellow officer. (ld. at 56-57.)

Kni ght testified that in late 2004 or early 2005,
O ficer Horn warned two underage boys to | eave a party at which
there was al cohol, allowing themto avoid arrest. (Pl.’ s Dep.
73-74.) Knight also testified that he never reported this to
anyone. (ld. at 75.)

20 During a January 3, 2008 notion to disniss hearing, the
Court noted that Count VIII of Knight’s anmended conpl ai nt appears
to be a “hybrid” of First Amendnent and Equal Protection clains.
(1/3/08 H'’g Tr. 23:9-15.) To the extent that Count VIII alleged
an Equal Protection class-of-one claim that claimwas di sm ssed
with prejudice on February 19, 2009. (See 2/19/09 order, doc.
no. 71.)
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speech. %

To the extent that Count VIII alleges a Section 1983
First Amendnent retaliation claimfor Knight’s “arbitration,” it
woul d also fail. (Conmpl. § 173, doc. no. 14.) It is undisputed
t hat Knight was term nated before any demand for arbitration was
made. Therefore, his termnation could not be in retaliation for
“arbitration.” (See Defs.” Mt. for Summ J. 31 n.1; 2/19/09
H'g Tr. 13:4-12.) Therefore, the Chal font Borough Defendants
are also entitled to summary judgnment on Count VIII of Knight’'s

amended conpl ai nt.

| V. CONCLUSI ON
For these reasons, Defendants’ notions for sunmmary

j udgnment shall be granted. An appropriate order will issue.

2 During his deposition, Knight testified that he did not
ot herwi se participate in the investigation into Watson’s drug
activities. (Pl.’ s Dep. 94.)
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JONATHAN KNI GHT, : ClVIL ACTI ON
: NO. 07-3097
Pl ai ntiff,
V.

DAVI D DRYE et al.

Def endant s.

ORDER
AND NOW this 13th day of March 2009, upon
consi deration of Defendants’ notions for summary judgnment (doc.
nos. 50 & 53), and Plaintiff’s responses thereto, it is hereby
ORDERED t hat Defendants’ notions are GRANTED.?

| T 1S FURTHER ORDERED t hat the case shall be marked

CLCSED.
AND IT IS SO CRDERED
S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
! The Court previously dismssed Counts II, II1I, V, VI,

I X, X, XI, and XI| of the anended conplaint (see 1/4/08 order
doc. no. 36), and Counts IV and VII of the amended conpl ai nt,
with prejudice (see 2/19/09 order, doc. no. 71). The Court also
previously dism ssed part of Count VIII with prejudice, but only
to the extent that it alleged an Equal Protection class-of-one
claim (ld.) This order addresses all of Knight’s remaining
clainms, and brings this matter to a close. See Appendi x A,
attached.






