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The plaintiffs are currently tenants-in-comon with
stakes in a piece of property |located at 401 North Broad Street,
Phi | adel phia. [In 1959, the property was purchased by a group of
pronoters, referred to as “Nom nees,” who | eased the |and and the
buil ding | ocated on the land to the Term nal Comrerce Buil di ng of
Phi | adel phia, Inc. (the “tenant”) for a termof 99 years.

The defendant Gerald Kaufman (“Kaufman”) is acting as a
“Nom nee” for the tenants-in-comon and adm ni sters the business
of the property as it relates to the |ease of the |land and the
buil ding on the land. The role of “Nom nee” is defined in the
original contract (the “Agreenent”) between the group of
pronoters and the tenants-in-common to whomthe pronoters sold
shares. The plaintiffs allege that Kaufman is not the legitimte
Nom nee for the property, that he has illegally paid fees to
hi msel f fromthe proceeds of the tenants-in-common’s rent, that

he has pl aced nortgages on the property for unknown reasons and



wi t hout authorization, that he has made unaut horized | oans to the
property’s tenant, that he has paid taxes required to be paid by
the tenant, that he has maintained financial interests in the
property in conflict with the tenants-in-comon, and that he has
general ly m smanaged funds bel onging to the tenants-in-comon.

Am Conpl., T 31.

The plaintiffs allege that Kaufrman has fraudul ently
conveyed title to the property to the defendant CGerald S. Kaufman
Corporation (the “Corporation”) and that the conpany is now a
purported “Nominee.” Am Conpl., § 32. The conplaint alleges
that Kaufman and his wife Carol F. Kaufman are the only officers,
directors and sharehol ders of the Corporation. Am Conpl., ¥ 33.
The plaintiffs further allege that the defendant Aires Capital,
Inc. (“Aires”) is the nortgagee of a nortgage created by Gerald
and Carol Kaufman on behalf of the Corporation in which the
property at 401 Broad Street acts as collateral for a debt of
$6.7 million. The plaintiffs allege that this noney has been put
to the personal use of Gerald and Carol Kaufrman through their
conpany Cerald S. Kaufrman Corporation. The plaintiffs allege
t hat Kauf man has been paying the principal and interest on this
nortgage out of rents received fromthe tenant on the property.
The defendant Aires assigned the allegedly fraudul ent nortgage to
t he def endant Norwest Bank M nnesota (“Norwest”).

The anended conplaint contains four counts. The first



count clains fraud and breach of fiduciary duty by Gerald

Kauf man, Carol Kaufman and the Gerald S. Kauf man Corporati on.
Am Conpl. at 11. The plaintiffs claimthat these defendants
defrauded the plaintiffs fromfunds to which they were entitled
by placing the nortgage on the property w thout authority from
t he tenants-in-comon and paying the principle and interest on

t hat nortgage using rents belonging to the tenants-in-common.
Count two is for an accounting and for the appointnment of a
receiver to conpel Kaufrman, his wife and his corporation to
account for their financial activities with respect to the
property. Count three requests a declaratory judgnment
invalidating the deeds granting Kaufman and the Corporation title
to the property as a Nom nee, as well as the Aries nortgage and
t he assignnent of that nortgage to Norwest. Finally, count four
requests a partition of the property, in which the property wll
be sold and the proceeds of that sale will be paid out to the

t enant s-i n- comon.

The defendants have filed two separate notions to
dismss. The first was filed by Kaufnman and addresses each claim
in the anmended conplaint. Although the notion was filed under
the nane of Gerald Kaufman as an individual, it pertains to the
claims in their entirety as they are all eged agai nst Kauf man,
Carol Kaufman and the Gerald S. Kaufman Corporation. The second

notion was filed by Norwest and pertains only to Count 111, which



requests a declaratory judgnent nullifying the Norwest nortgage.
The Court finds that the anended conpl ai nt adequately
al | eges each of the four counts. The Court recognizes that
di scovery may uncover evidence that denonstrates that the
plaintiffs are time-barred fromasserting certain of their clains
or denonstrates a lack of standing to recover certain portions of
t he damages clainmed. The Court al so recognizes that the
plaintiffs’ claimfor partition, which incorporates their
all egations of fraud and wongdoing, nmay ultimtely be forecl osed
by the terms of the Agreenent if there is no evidence
denonstrating that the defendants have subverted the purpose of
that contract. |In light of these two possibilities, the Court
w Il deny the notions to dismss without prejudice to the
defendants’ ability to raise their argunents after the close of

fact discovery.

Kauf ran’s Mbtion to Disniss

Kauf man argues three bases on which to dism ss the
conplaint. First, he argues that the plaintiffs are
contractually barred under the terns of the Agreenent from
seeking partition of the property. Second, he states that the
plaintiffs are barred by the applicable statutes of limtations
fromseeking relief for actions taken prior to Decenber 1, 2005,

wWth respect to breach of fiduciary duty, fraud and the



nul l'ification of deeds and nortgages, or prior to Decenber 1,
2001, with respect to the claimfor an accounting. Third,

Kauf man argues that the named plaintiffs do not have standing to
assert clains arising before they acquired their tenancies-in-

comon.

A. Kauf ran’ s Chall enge to the Plaintiffs' Partition Caim

Kauf man argues that Paragraph 3 of the Agreenent under
whi ch the original Nom nees sold shares to the original 600
tenants-in-comon (and to which the current tenants-in-common
remai n bound), precludes partition of the property absent the
consent of all the tenants-in-comon. Paragraph 3 states:
The parties hereto (the Nom nees and Tenant s- | n- Conmon)
expressly covenant and agree that none of them shall at
any tinme bring or prosecute any action, suit or
proceeding for the partition of said real property or
for a judicial sale thereof without the prior witten
consent of all of the parties to this agreenent.

Am Compl., Ex. A T 3.

The plaintiffs first argue that Kaufnman does not have
standing to enforce the agreenment because he is not a party to
it. Second, they state that the clause is unenforceable as a
matter of |aw because it is an unreasonable restraint on
alienation. Qpp’'n at 4.

The plaintiffs have argued that Kaufnman does not have

standing to assert a defense on the basis of the Agreenent

because he is not a party to that Agreenent. Kaufrman is the son
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of Benjam n Kaufman, an original Nom nee. Wen a Nom nee dies,
his status as Nom nee passes by right of survivorship under the
terms of the Agreenent. Am Conpl., Ex. A 1 1. The Anmended
Conpl ai nt says that Kaufman unlawfully took control of the
property as the “sole” Nom nee, but does not state that he is not
one of the valid Nom nees. Kaufman clains that he is both a
Nom nee and a tenant-in-common. The Anmended Conpl aint states
that, because Kaufman took it upon hinself to be the sole
Nom nee, “there were inposed upon himby law. . . the fiduciary
obl i gati ons owed by the Nom nees to the tenants in common under
t he agreenent of Septenber 1, 1959.” Am Conpl., § 24. Gven
the dispute over Kaufman's status and the plaintiffs’ assertions
that Kaufrman is bound by the terns of the Agreenent, the Court is
not able at this point to find that Kaufman | acks standing to
enforce the provisions of the Agreenent.

The plaintiffs also argue that in Pennsylvania “the
right to partition is an incident of a tenancy in common and [is]

an absolute right.” OCpp’'n at 4 (quoting Bernstein v. Shernman,

902 A 2d 1276, 1278 (Pa. Super. Ct. 2006)). They argue that the
Agreenent’s bar on partition is unenforceabl e because it
unreasonably restricts their rights of alienation. They note
that the contract requires the unani nous consent of over 600
individuals in order to partition the property. The plaintiffs

al so claimthat the contract attenpts to inpose an unreasonabl e



tenporal restraint on partition by stating in paragraph 7 that
“this agreenent and the interests of the parties hereto as

t enant s-i n-common shall continue in full force and effect unti
the said property shall be sold. . . .” Paragraph 9 of the
Agreenent states that the prem ses owned by the parties as
tenants-in-comon nmay “be sold in its entirety on behalf of the
Tenant s- I n- Common on approval of the terns of the sale by all the
parties hereto [i.e., all of the tenants-in-common and the

Nom nees].” The plaintiffs argue that these conditions make
partition or sale of the prem ses according to the Agreenent a
practical inpossibility and thereby unreasonably restrain their
right to alienate their interests in the property.

The plaintiffs cite Hyatt v. Hyatt, 417 A 2d 726 (Pa.

Super. C. 1980), for support of their position. GOCpp n at 5.
Hyatt held that a restraint on partition wthout a discernable
time limt on the restraint was unreasonable, constituting an
unlawful restraint on alienation. “The indefinite postponenent
of the right to partition is contrary to the policy of the
Commonwealth . . . . Because this agreenent is contrary to the
said policy, we hold that it is invalid.” 1d. at 729.

Kauf man argues that “Pennsylvania courts have applied
reasonabl e restrictions on partition in circunstances such as
t hose of the present case, based on the principle that partition

cannot be had until the purpose for which the property was



acquired . . . has been fulfilled.” Rep. at 6. Kaufman asserts
that the Agreement has the purpose of the conpletion of a 99
year | ease of the property to the tenant, Term nal Commerce
Building, Inc. The Agreenent references this | ease on pages 1

through 3, and states on page 4 that “[t]he Nom nees agreed to

sell, assign, set over, transfer and deliver said contract [the
| ease] for the benefit of all of the Tenants-In-Common . . . for
the sum of $4,550,000 . . . .” Am Conpl., Ex. A at 4.1

The Court finds that the 99 year |ease states a valid
purpose for the Agreenent, in the interest of which partition

rights may be frozen. The defendants cite Marchand v. Marsh, 280

Pa. 292, 294 (1924), which upheld a restraint on partition rights
where three people had purchased | and “according to a plan and
agreenent [of the parties] as a place for the naintenance .

[of] a college for teaching the science and practice of
chiropractic.” 1d. at 294. The agreenent in Marchand stated
that the parties would maintain their agreenment “until [the

col l ege] shall get upon a self-sustaining or profitable basis.”

'Kauf man al so identifies a second purpose of the Agreenent,
nanmely the sale of the building, which requires the unani nous
consent of the tenants-in-comon. The Court will ignore this
second asserted purpose because it is coextensive with the
restriction on partition. The same precondition for partition,
which would inevitably result in the sale of the property, is
pl aced on the sale of the property without a call for partition:
unani nous consent of the tenants-in-comon. Therefore, if the
restraint on partition is unreasonable, then this second
“pur pose” woul d be equally unreasonabl e under Pennsyl vania | aw.



Id. at 295. The Pennsylvania Suprene Court found that “[t]here
is no pretense that the coll ege has reached this happy state, nor
that it has been abandoned as an institution for ‘teaching the
science and practice of chiropractic’; though, under the facts
now appearing, one or the other of these tinmes nust arrive before
the property can be divided without the consent of all three of
the parties.” 1d. The restraint on partition was therefore
uphel d.

Appeal of Latshaw, another case fromthe Pennsylvani a

Suprene Court, simlarly supports the defendants’ position. As

in Marchand, Latshaw upheld a restriction on partition of |and

used by a partnership. 15 A 676, 677 (1888). “The land is
bought for a special use, and as long as the necessity for that
use continues it cannot be destroyed by the act of either tenant
w t hout the consent of this co-tenant.” 1d. at 677.

More recently, in Fuhrmann v. Doll, 451 A 2d 530 (Pa.

Super. C. 1982), the Superior Court found that property bought
by “trustees” for a business association was not subject to
partition upon the request of one of the trustees. The agreenent
at issue in Furhmann did not have an express provision
restraining the right to partition, but the court inplied such a
restraint: “An agreenent limting the right to partition need not
be express; it may be inplied fromthe circunmstances in which the

property was acquired or is held.” 1d. at 532.



The 99-year | ease, being incorporated into the
Agreenent, is a clear purpose of the parties contract. The
parties to the Agreenent created a valid and reasonable restraint
on the right of partition. However, the Court will not dismss
the plaintiffs’ claimfor partition at this time. The plaintiffs
have al |l eged wrongdoing by a party to the Agreenent and have
previ ously expressed suspicions that the original Nom nees may
have had sonme inproper interest in the finances of the property’s
tenant at the time of the original contract. Am Conpl., Ex. F
If the plaintiffs are able to successfully pursue their clains
for breach of fiduciary duty and fraud, the facts nay prove that
t he purpose of the Agreenent has been subverted by the
defendants. |In that event, Kaufman's defense based on the
pur pose of the contract woul d be unavailing. Kaufman may
reassert his claimfor protection under the terns of the

Agreenent at the close of fact discovery.

B. Kaufman’'s Chal l enges to Plaintiffs’ Standing

Kauf man argues that the plaintiffs nmay not assert any
clains that accrued before they becane tenants. He states that
because the conpl aint does not allege that the plaintiffs
represent the estates of the original tenants-in-comon (from
whomthe plaintiffs inherited their shares), they have not

al l eged standing to maintain such clains. Therefore, any clains
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accruing before 1986 nust be dism ssed as to the plaintiff Ronald
Appel ; before 1995 as to Nanette Appel -Bloom and before July 10,
2006 as to Rita Appel.

Pennsyl vani a courts give standing only to the injured
party: “A civil action sounding in tort is commenced and

mai ntai ned by the injured person.” Wrner v. Plater-Zyberk, 799

A .2d 776, 784 (Pa. Super. C. 2002). “Alitigant cannot rely on
a sanction notion to seek conpensation for every injury that the
sanctionabl e conduct produces. Rather, an injured party nust

request tort damages to protect his personal interest in being

free fromunreasonable interference with his person and property.

Id. (enphasis added) (citing Business Guides, Inc. v. Chronatic

Communi cations Enterprises, Inc., 498 U S. 533, 553-54 (1991); In

re Spectee G oup, Inc., 185 B.R 146, 162-63 (S.D.N. Y. 1995)).

The plaintiffs assert that they “plainly have
standing,” but fail to rebut the defendants’ observation that
clains accruing before property is granted to a successor
continue to belong to the grantor or to his estate. Qpp’'n at 9.
The plaintiffs do not offer any authority of their own to
denonstrate that a successor to a property interest nmay sue on
behal f of their predecessor, or that such a claimdoes not bel ong
solely to the predecessor’s estate. The plaintiffs argue that
“rights of action, of such a character that they do not cease

with the death of the owner, may be disposed of by wll,” Opp' n

11



at 8, but they do not allege that any such rights actually were
di sposed of by will, let alone that such rights were willed to
t hem

Al t hough the conpl aint di scusses events occurring
before the plaintiffs becane tenants-in-common of the property,
specifically the designation in 1983 of Kaufman as a Nom nee, the
Court nevertheless finds that each of the plaintiffs has standing
to maintain their clains because they all ege ongoi ng fraudul ent
behavi or, including the ongoi ng nortgage arrangenent with Aires
and Norwest. The plaintiffs appear to base their cal cul ation of
damages on the anount for which Kaufnman nortgaged the property to
Aires. Therefore, it my be that Rita Appel, who did not becone
a tenant-in-comon until 2006, and cl ass nenbers in her position
will only have standing to recover on a portion of those damages,
but that does not defeat standing to assert the clains. The
Court wll again deny the notion to dismss on the grounds of
| ack of standing, but will allow the defendants to reassert those

clains, as they prove relevant, at the close of fact discovery.

C. Kauf man’ s Assertion of Statutes of Limtations

Kaufman’s final argunent is that the plaintiffs clains
are barred in part by the statute of limtations for each cause
of action. This case was filed in state court on Novenber 27,

2007, according to the notice of renoval. The |imtations period

12



for the plaintiffs’ clainms for breach of fiduciary duty and fraud
is two years. 42 Pa. C S. 8 5524(7). The limtations period for
a demand for an accounting is six years. 42 Pa. C S. 8§ 5527; see

also, Grsh v. Grsh, 218 F. Supp. 888 (E.D. Pa. 1963); Bednar v.

Marino, 646 A 2d 573, 577 (Pa. Super. C. 1994). The claimfor a
declaratory judgnent that certain nortgages and deeds are void is
subject to a two year statute of limtations because it is based
on the sane fraudul ent behavior alleged in Count |.?2

The plaintiffs argue first that a defense based on an
applicable statute of limtations is an affirmati ve defense on
which a notion to dism ss may not be based unless “it is clear
fromthe face of the pleadings that a statute of limtations has

expired.” OCpp’'n at 12 (citing Saylor v. Ridge, 989 F. Supp. 680

(E.D. Pa. 1998)). Second, the plaintiffs argue that they have

al l eged that they were unaware of any all egedly fraudul ent
activity until 2006. Qpp'n at 13. Finally, the plaintiffs argue
that their amended conpl aint all eges ongoi ng w ongdoi ng by the
def endants running into the present, which cannot be barred by

any limtations period. Opp n at 13.

*The plaintiffs acknow edge that their third claimis a
breach of fiduciary duty claimand do not chall enge the
defendants’ asserted tine-limtations in their opposition to
Kaufman’s notion to dismss. Qpp’'n at 14. In their opposition
to Norwest’s notion to dismss, the plaintiffs argue that their
declaratory judgnent claimis not subject to any statute of
limtations, a position that the Court rejects for the reasons
di scussed bel ow.

13



The plaintiffs argue that they did not discover the
defendants’ allegedly fraudul ent behavior until late 2006. QOpp’'n
at 13. The anended conplaint states that the plaintiffs were
wi t hout know edge of Kaufman’s assunption of the role of Nom nee
in 1983; wthout know edge of his transfer of title of the
property to the Gerald S. Kaufrman Corporation in 1999; w thout
know edge of the nortgages executed in 1999; and w t hout
know edge that Kaufman “has . . . been paying the interest and
principal on said note and nortgage, out of the rents received by
himfromthe tenant of the property.” Am Conpl., 1Y 24-39. The
plaintiffs state that they becane aware of this allegedly illegal
activity in 2006 as a result of correspondence between Ronal d
Appel and Cerald Kaufman. Am Conpl., | 30.

The defendants argue that the plaintiffs knew or should
have known of the recording of the deed conveying title of the
property to Kaufman when the deed was fully recorded in 1992,
fifteen years prior to the filing of this lawsuit. The allegedly
invalid nortgages granted to Aires and Norwest occurred in 1999,
and the Court presunes that the defendants believe that any claim
as to those events woul d have accrued at that tine, although they
do not explicitly make that argunent. Finally, the defendants
i nclude several letters, dating from 2000, witten by the

plaintiffs’ counsel to CGerald Kaufman purportedly regarding the

14



illegal activity underlying this lawsuit. MNamara Decl., Ex. 2.
These letters were sent “on behalf of . . . Nanette Bl oom and
Ronal d Appel and Lee Appel” and demanded t he repaynent of “al
managenent fees at any tine directly or indirectly paid to you

[ Kauf man], and that you distribute same to all of the tenants in
common in accordance with their respective proportional
interests.” 1d., Ex. 2, Letter of Jan. 18, 2001.

Based on these letters, it appears that at |east sone
portions of the claims may ultinmately be barred by the statutes
of limtations because Ronal d Appel and Nanette Appel - Bl oom had
noti ce of the underlying problens nore than seven years before
they filed suit. However, because Rita Appel’s clains could not
have been made prior to her acquisition of a share in the
property, in July of 2006, her clainms dating fromthat time wll
go forward regardl ess of the survival of the entirety of Ronald
Appel s or Nanette Appel-Bloonms clainms. Mreover, even assum ng
that they were aware of Kaufman’s w ongdoi ngs in 2000, those
portions of Ronald Appel’s and Nanette Appel -Bloonis clains for
breach of fiduciary duty and fraud that relate to wongdoi ng and
injury arising after Decenber of 2001 (Count I1) and Decenber of
2005 (Counts | and I1l) wll survive a chall enge based on the
applicable statutes of limtations.

Finally, the letters that the defendants include as

exhibits to their briefing do not discuss the 1999 nortgagi ng of

15



the property, |eaving open the question of the date of discovery
as to that basis for declaratory relief in Count Ill. Gven the
factual nature of the issue, the facial adequacy of the conpl aint
and the fact that Kaufnman does not challenge the entirety of the
conplaint on the basis of the statutes of limtations, the Court
will deny the defendants’ notion to dismss with |eave to

reassert their clainms upon the close of fact discovery.

1. Norwest’'s Mbtion to Disniss

Nor west was added as a defendant on Novenber 17, 2008,
when the plaintiffs’ anmended conplaint was filed. Norwest now
nmoves to dismss Count |11, which requests a declaratory judgnent
rendering void the nortgage that Norwest holds and “directing
[the defendants] to reconvey title to the Property to the cl ass
menbers, as tenants in common, in proportion to their respective
interests.” Am Conpl., § 64(f). The sole basis for Norwest’s
nmotion to dismss is the tinme-bar on declaratory judgnent
actions.

Nor west asserts that there is a two year statute of
[imtations on the declaratory judgnment claim |In their
opposition to this notion, the plaintiffs contend that there is
no tinme limtation on their request for declaratory judgnent.
They argue that if the nortgage granted to Norwest is void, it

“wll always be void, despite the passage of tine.” Cpp' n at 7.

16



(citing Kean v. Forman, 752 A 2d 906, 908 (Pa. Super. C. 2000)

(hol ding that an action to quiet title brought against a
nort gagee was an action to renove a cloud on title, to which no
statute of limtations applied)).

The plaintiffs argue that the statutory provision cited
by both Norwest and Kaufman as the basis for a two-year
limtations period does not apply to a request for declaratory
judgment. The plaintiffs argue that the provision “only applies
to actions ‘to recover damages.’” Opp'n at 7. The full text of
the rel evant provision of the statute, however, provides a two
year limtation on:

Any other action or proceeding to recover danages

for injury to person or property which is founded on
negligent, intentional, or otherw se tortious conduct
or _any other action or proceeding sounding in trespass,
i ncluding deceit or fraud, except an action or

proceedi ng subject to another limtation specified in
this subchapter

42 Pa. C. S. 8§ 5524(7) (enphasis added).

The Third Crcuit has stated that “when plaintiffs’
clainms are barred by a statute of limtations applicable to a
concurrent |egal renedy, then a court will w thhold declaratory
judgnent relief in an independent suit essentially predicated

upon the sanme cause of action.” Algrant v. Evergreen Valley

Nurseries Ltd. Partnership, 126 F.3d 178, 184-85 (3d Cr. 1997)

(hol ding that declaratory relief based on common | aw fraud was

barred to the sane extent as legal relief for such fraud and

17



applying 42 Pa. C. S. 8 5524(7) to claimbrought by hol ders of
securities).

Nor west argues, on the assunption of a two year statute
of limtations on this action, that because the plaintiffs filed
their amended conpl ai nt on Novenber 14, 2008, “any cl ai ns agai nst
Norwest arising fromalleged fraud occurring before Novenber 14,
2006, are barred.” Norwest Mdt. at 3. This cal cul ation does not
take into account the date on which the plaintiffs becane aware,
or shoul d have becone aware, of Norwest’'s role in this case.

Thi s awareness may date fromwell within the two year limtations
period, assumng two years is the applicable period.

The plaintiffs’ original conplaint stated that they
bel i eved t hat Kaufman had taken out an illegal |oan, but were not
aware of the identity of the lender. As it turned out, the |oan
was the Aires nortgage, |ater assigned to Norwest. The original
conplaint was filed in state court on Novenber 27, 2007.
Therefore, assumng that the plaintiffs did not yet have a reason
to know that Norwest was a potential defendant at the tine of the
original conplaint, the limtations period my not have started
runni ng until Novenber 27, 2007

Even assum ng that the two year statute of limtations
woul d apply to this claimunder the ruling of Algrant and the
| anguage of 42 Pa. C.S. 8 5524(7), the Court will not dism ss the

claimas tinme barred at this point. The defendant’s assertion

18



that the plaintiffs knew of Norwest’s role in the allegedly
fraudul ent schene prior to Novenber of 2006 is currently
unsupported and specifically contradicted by the anended
conplaint. As with Kaufman’s statute of limtations defense, the
Court wll deny Norwest’s notion with | eave to reassert the
argunent after the close of fact discovery.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD M  APPEL, RITA APPEL, : ClVIL ACTI ON
and NANETTE APPEL- BLOOM
I ndi vidual ly and on
Behal f of all Ohers
Simlarly Situated,
V.

GERALD S. KAUFMAN, et al . : NO. 08- 392
ORDER

AND NOW this 12" day of March, 2009, upon

consi deration of the defendant Cerald S. Kaufrman’s anended notion
to dism ss the anended conpl ai nt (Docket No. 38), the plaintiffs’
opposition, the defendant’s reply thereto, and upon consi deration
of the defendant Norwest Bank M nnesota’s notion to dism ss count
1l of the amended conpl aint (Docket No. 44) and the plaintiffs’

opposition, IT IS HEREBY ORDERED t hat the defendants’ notions are
denied without prejudice to reassert their argunents at the close

of fact discovery.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




