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Petitioner Tyrone Martin (“Petitioner”) is serving a
144-nmonth term of inprisonnment for federal offenses involving
possession with intent to distribute cocai ne base (“crack”) and
carrying a firearmduring and in relation to a drug trafficking
crime. Petitioner was subsequently convicted in state court of
murder and was sentenced to serve a consecutive |life sentence
follow ng the conpletion of his federal sentence. He now seeks
the reduction of his drug sentence to reflect Amendnent 706 to
the United States Sentencing Comm ssion Guidelines (the
“@Quidelines”), which altered 8§ 2D1.1 of the Cuidelines to reduce
the sentenci ng ranges applicable to crack offenses. Petitioner’s
notion for a sentence reduction will be denied because of his

vi ol ent past and the danger he poses to the comunity.

BACKGROUND

A Petitioner’s Sentence

Petitioner was charged by an indictnent on Novenber 30,
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2000 for: (1) possession with intent to distribute crack, in
violation of 21 U S. C. § 841(a)(1l) (“Count One”); and (2)
carrying a firearmduring and in relation to a drug trafficking
crime, in violation of 18 U S.C. 8§ 924(c) ("Count Two").

At sentencing, the Court found that Petitioner’s Total
O fense Level was 28 with a Crimnal History Category of 1.
Under the Guidelines, Petitioner was facing the follow ng prison
terms: (1) a guideline range of 78 to 97 nonths inprisonnent for
Count One; and (2) a mandatory, consecutive 60-nmonth term of
i mprisonnment for Count Two. On January 31, 2002, the Court
sentenced Petitioner to a termof 144 nonths inprisonnent - 84
nmonths for Count One and 60 nonths for Count Two to be served

consecutively.

B. Changes to the Sentenci ng Qi delines

On Novenber 1, 2007, the United States Sentencing
Comm ssion (the “Conm ssion”) adopted Arendnent 706 to the
Qui delines to address what the Conm ssion had cone to view as
unwarranted disparities in the sentences of defendants who
possess or distribute various fornms of cocaine. Prior to
Novenber 1, 2007, the Guidelines provided for a 100-to-1 ratio in

sentences for crines involving cocai ne powler conpared to those



involving crack.! For exanple, 8§ 2D1.1 of the Guidelines
provi ded the sanme base offense |evel for a crinme involving 150
kil ograns or nore of cocai ne powder and for one involving 1.5 or
nore kilogranms of crack. U S . S.G § 2D1.1(c)(1) (2006).

Under the Novenber 1, 2007 anmendnent, the ratio between
powder and crack sentences has been decreased. For exanple, 150
kil ograns of cocaine powder is now treated as the equival ent of
4.5 kilograns of crack. U S. S.G § 2D1.1(c)(1) (2007). The
bottom line for individual defendants is that a defendant
sentenced under § 2D1.1 for a crack offense after Novenber 1,
2007 receives a base offense level that is two |levels |ower than
what he woul d have received for the identical offense if he had
been sentenced before the Novenber 1, 2007 anendnent. 2 Federal
Sent enci ng Gui del i nes Manual App. C 1160 (“Appendix C').

The Conmm ssion also altered the cal cul ati on of base
of fense |l evels for offenses involving crack and other controlled
subst ances to reduce the inpact of a crack conviction. 1d. at
1158-59. The base offense |level for these offenses is determ ned
by converting the anount of each substance into a conparabl e

anmount of marijuana and then determ ning the base offense | eve

! This ratio was derived fromthe 100-to-1 ratio created

by Congress in its statutory mandate of m ni mum sentences for
cocai ne offenses. See Anti-Drug Abuse Act of 1986, 21 U S.C. 8§
841(b) (1) (requiring a five-year mandatory m ni num penalty for a
first-tinme trafficking offense involving 5 grans or nore of
crack, or 500 grans of powder cocai ne).
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for that anount of marijuana. U S.S.G § 2D1.1, comment 10(A)-
(E). Anmendnent 706 provides that a given anount of crack
translates into a |l esser quantity of marijuana than it did under
the old Guidelines. Appendix C at 1158; conpare U.S.S.G § 2D1.1
(2007), with U S S .G § 2D1.1 (2006). Thus, post-Arendnent 706
Gui del ines ranges for crines involving crack and other controlled
substances are also | ower than ranges for the same crines pre-
amendnent .

The Comm ssion based Amendnent 706 on “its anal ysis of
key sentencing data about cocai ne offenses and offenders; [a]
review[] [of] recent scientific literature regardi ng cocai ne use,
ef fects, dependency, prenatal effects, and preval ence; research[]
[on] trends in cocaine trafficking patterns, price, and use; [a]
survey[] [of] the state | aws regardi ng cocai ne penalties; and
[the Commi ssion’s] nonitor[ing] [of] case | aw devel opnents.”
Appendi x C at 1159-60. This information |l ed to the concl usion
that “the 100-to-1 drug quantity ratio significantly underm nes
vari ous congressional objectives set forth in the Sentencing
Ref orm Act and el sewhere.” [|d. at 1160. The Comm sSsSion
“predicts that, assum ng no change in the existing statutory
mandatory m ni num penalties, this nodification to the Drug
Quantity Table wll affect 69.7 percent of crack offenses
sentenced under § 2D1.1 and will result in a reduction in the

estimated average sentence of all crack offenses from 121 nont hs



to 106 nonths . . . .” [ld. at 1160-61

1. MOTI ON FOR RESENTENCI NG

Petitioner noves, pursuant to 18 U S.C. 8§ 3582, for a
reduction of his sentence because of recent changes to the
Guidelines in the treatnent of offenses involving crack. Section
3582(c)(2) provides the authority to reduce a sentence if “such a
reduction is consistent with applicable policy statenents issued
by the Sentencing Conm ssion.” 18 U.S.C. 3582(c)(1)(ii). The
applicable policy statenent, Section 1Bl1.10(a), provides that if
“the guideline range applicable to th[e] defendant has . . . been
| owered as a result of an anmendment to the Cuidelines Manual
listed in subsection (c) below,” a reduction in the defendant’s
termof inprisonnment is authorized under 18 U S.C. 8§ 3582(c)(2).
U.S.S.G § 1B1.10(a).

A Petitioner is Eligible for Resentencing for Count One
Under Anmendnent 706

Count One of Petitioner’s original sentence was based
on the sentencing guideline ranges before Anendnent 706 was
enacted and therefore Petitioner is eligible for resentencing
pursuant to 18 U.S.C. 8§ 3582. Petitioner’s applicable guideline
range has been | owered as a result of Amendnent 706. Petitioner
was hel d responsible for 24.49 granms of crack. This translated

to a base offense |l evel of 28. Level 28, along with a Crim nal
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Hi story Category of |, placed the original guideline range
between 78 and 97 nonths inprisonnent. Under the Cuidelines,
Petitioner was sentenced to 84 nonths inprisonnent.

Wi | e Amrendnent 706 does not change the Crim nal
Hi story Category, in this case, it does |lower Petitioner’s base
of fense |l evel. Under Anendnent 706, possession of 24.49 grans of
crack results in a base offense |evel of 26, rather than 28. See
US S G 8 2D1.1(c). This translates to a sentencing range of 63
to 78 nonths inprisonnent. Therefore, because Petitioner was
sentenced based on a guideline range affected by Anendnent 706,

he is eligible for a sentence reduction.?

B. Petitioner’'s Sentence Shall be Considered as a Wol e.

Section 1B1.10(b)(2)(C) of the Guidelines Iimts the
extent of sentence reductions. This section mandates that “[i]n
no event may the reduced termof inprisonnment be | ess than the
termof inprisonment the defendant has already served.” U S. S G
8§ 1B1.10(b)(2)(C. Under these guidelines, sone courts have
treated the counts of the entire sentence separately. These
courts have found that even if a reduction is granted for the

crack count term of inprisonnment, any consecutive term of

2 Count Two of Petitioner’'s sentence is based on a

mandat ory 60 nonth inprisonment and is unaffected by Amendnent
706. Therefore Petitioner is not eligible for a sentence
reduction on Count Two.
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i ncarceration, originally inposed and not subject to
consi deration of reduction under an anendnent to the Gui deli nes,

remai ns undi sturbed. See e.qg. United States v. Byrd, No. 2:97-

cr-99-5, 2008 W 2421644, at *2 (S.D. Onhio, June 13, 2008)
(reducing crack count sentence from 92 nonths to 80 nont hs but
consecutive termof 60 nonths inprisonment for a separate count

remains in effect); United States v. Esquivel, No. 2:00-CR 00031

BSJ, 2008 W. 2570907, at *5 (D. U ah, June 25, 2008) (reducing
sentence for Counts I, Il, and IV related to crack offenses but
finding the consecutive termof 60 nonths inprisonnent for Count
11 was not eligible for reduction under anendnents); United

States v. Turner, No. 6:94-CR-238-1, 2008 W. 952986, at *1

(D.S.C., April 8, 2008) (reducing termof inprisonnment to 205
mont hs - “145 nonths for Count One, and 60 nonths, to run
consecutively, for Count Two").

Under this analysis, because Petitioner has already
served his 84 nonths inprisonnent for Count One, and Count Two is
not eligible for reduction under Anendnent 706, any application
of Amendnent 706 in this case would result only in a reduction of
the sentence to tine already served.

In this case, however, while Petitioner has already
served the first 84 nonths of his sentence, equivalent to Count
One, the Governnent takes the position that the sentence (both

Count One and Count Two) should be considered as a whol e when



eval uating a sentence reduction request under Anendnent 706.°3
Because the CGovernnent treats Petitioner’s sentence as a whol e,
this Court will adopt such treatnment and address the nerits of

t he case.

C. Petitioner’'s Status as a Violent O fender Precludes H m
from Recei ving a Sent ence Reducti on.

Al t hough Petitioner may be eligible for a sentence
reduction, the granting of a reduction is not an autonmatic right.

See, e.qg., United States v. Wllians, Crim No. 06-254, 2009 W

78065, at *1 (D.N.J. Jan. 9, 2009); United States v. Robinson,

Crim No. 06-34 Erie, 2008 W. 2578043, at *2 (WD. Pa. June 26
2008). Before a reduction nmay be granted, the court nust
consider “the factors set forth in Section 3553(a) to the extent
that they are applicable, if such a reduction is consistent with
applicable policy statenents issued by the Sentencing

Conmi ssion.” 18 U.S.C. 8§ 3582(c)(2); see United States v. Wse,

515 F. 3d 207, 220-21 (3d Cir. 2008). These factors include: (1)
the nature of the circunstances of the offense; (2) the need for
the sentence to reflect the seriousness of the offense,
deterrence of future crime, rehabilitation, and to protect the
public; (3) the kinds of sentences avail able; and (4) pertinent

policy statenments. 18 U. S.C. § 3553(a).

3 Apparently, this is the position of the United States

Attorney’s Office in this district in all cases where this issue
ari ses.
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Particularly relevant here is the nature and
seriousness of the danger Petitioner poses to the community, and
t he post-sentencing conduct of the Petitioner. US S. G 8§

1B1. 10, cnt. 1(B)(ii)-(iii); see also United States v. Shoenuake,

293 F. App’'x 926, 927-28 (3d GCr. 2008) (applying reduction if
“no new information energes with respect to the danger the

def endant poses to society”); United States v. Marion, 293 F

App’ x 731, 733 (11th Cr. 2008); United States v. Foxworth, No.

08- 13362, 2008 W. 5195183, at *1 (11th CGr. Dec. 12, 2008);

United States v. Finney, Crim No. 99-0101, 2008 W. 2435559, at

*1 (WD. Pa. June 16, 2008).
Courts are divided on the extent to which a defendant’s
behavi or before and after inprisonment mlitates agai nst sentence

reductions.* These decisions enphasize the need for careful case

4 Conpare United States v. G lbert, No. 96-CR- 20045, 2008

W. 2858009, at *3 (WD. Mch. July 22, 2008) (refusing to apply
reducti on because the defendant was charged with assault with
intent to commt nurder before being sentenced for cocai ne
convictions, and received nine incident reports and served ei ght
detentions while incarcerated); United States v. Mnday, No. 03-
CR-61, 2008 W. 4239012, at *2-3 (WD. Mch. Sept. 9, 2008)
(refusing to grant reduction when the defendant assaulted a
corrections officer and had a cell phone in violation of prison
policy, posing a threat to those around himand indicating an
inability to follow sinple rules); United States v. My, Crim

No. 93-00163-W5, 2008 W 2790212, at *2 (S.D. Ala. July 18, 2008)
(refusing to apply sentence reduction, despite no prior crimnal
hi story, because post-sentenci ng conduct involved drug and weapon
vi ol ati ons, disobeying prison officials, inciting inmate riots,
and threatening physical harm; with United States v. G aham
Crim No. 3:00-cr-58 (AHN), 2008 W. 1817988, at *2 (D. Conn. Apr.
18, 2008) (granting reduction based on probation officer’s
addendum r ecommendi ng reduction based presumably on the fact that
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by case analysis of the potential public safety risks associated
with a sentence reduction.

The nature and circunstances of Petitioner’s offense
are serious. Petitioner was found wearing a bullet resistant
vest and carrying a loaded 9 mllinmeter Smth and Wesson pi stol
at the time of his arrest. (PSR 9§ 7.) He also stated he had a

second Colt .380 gun in his car. A search of his car reveal ed

no public safety factors were inplicated by G ahanis of fense
conduct, but refusing to reconsider further reduction requested
because of the seriousness of the offense and sanctions while
incarcerated); United States v. Cruz, Crim No. 1:CR- 95-204-01,
2008 W. 4671793, at *2 (MD. Pa. Cct. 17, 2008) (granting
reducti on based on consideration of relevant factors, nature of
t he danger defendant nay pose to society if sentence is reduced,
and post-conviction conduct, despite state conviction for
attenpted nurder for which defendant was currently serving a
state prison sentence); United States v. Dobbins, No 3:01-CR- 174,
2008 W. 3897535, at *3-4 (E.D. Tenn. Aug. 19, 2008) (granting
reduction despite prior conviction and other arrests for violent
behavi or when def endant had no post-sentencing incident reports,
enrolled in CGED classes while incarcerated, and presented no

evi dence he was a risk of danger to the comunity).

A def endant’ s post-sentenci ng conduct does not warrant
an automatic denial of a sentence reduction. See, e.qg., United
States v. Ayala, 540 F. Supp. 2d, 676, 680 (WD. Va. 2008)
(reasoning that infractions commtted while incarcerated are
puni shabl e by the Bureau of Prisons). The court in United States

v. MIler extended this analysis by considering the defendant’s
post - sentenci ng m sconduct as only a factor in determning a
sentenci ng reduction rather than an autonmatic denial of a notion
for sentence reduction. United States v. MIler, No. 3:01-CRr
118, 2008 WL 782566, at *3 (E.D. Tenn. Mar. 21, 2008) (granting
reduction in sentence based on positive conduct such as obtaining
his GED and conpl eting educational classes, and al so noting that
al t hough defendant will not imediately return to the conmunity
because he will serve a state sentence consecutively to his
federal sentence, the federal sentence reduction will result in
t he def endant entering the community sooner than he ot herw se
woul d) .
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24.49 grams of crack, along with a | oaded nmagazi ne for an AK 47
assault rifle, fifteen 12 gauge shotgun shells, thirty-five
rounds of .25 caliber ammunition, and a bl ackjack club. This
arrest took place during a confrontation with police while
Petitioner was on probation for a previous firearmviolation in
state court.

Al though at the tinme of his sentence, Petitioner was
classified under Crimnal History Category |, Petitioner’s
hi story and characteristics reveal a proclivity toward vi ol ence.
This is evinced by his nultiple arrests over several years, many
of which involved violent conduct toward his victins.?>
Petitioner was al so convicted of carrying firearns without a
license and carrying firearns in public. He was sentenced to
probation, which he violated by commtting these drug offenses.
As the sentencing court explained at the tinme of sentencing,
Petitioner’s sentence was intended to reflect the objectives of
t he sentenci ng guidelines “through a | engthy period of
incarceration in this case.” (Sentencing Tr. 14).

Furthernore, after Petitioner was sentenced in this
case, he was arrested for first degree nurder, convicted, and

| ater sentenced by a state court to serve a termof life

° Petiti oner has been arrested for offenses such as

robbery, carjacking, kidnapping, sinple assault, terroristic
threats, recklessly endangering another person, and endangeri ng
the wel fare of children.
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i mpri sonment, consecutive to his federal sentence.® There are no
reports fromthe Bureau of Prisons to suggest any positive or
negati ve post-sentenci ng behavior, therefore the Court nust
assunme Petitioner’s behavior while incarcerated has been free
from m sconduct.

Finally, the Court exam nes Petitioner’s notion in
light of the policy reasons behind Arendnent 706 and its intended
effect. Anendnent 706 was passed to address the disparity
bet ween of fenses i nvol ving cocai ne powder and those invol ving
crack. Fromthis policy statenent it may be inferred that
sentence reductions are warranted in situations where the of fense
i nvol ved only crack; but where an individual was sentenced based
on factors other than possession or distribution of crack
cocaine, as in this case, the reason for a reduction of sentence
is much | ess conpelling.

Taking all factors into consideration, the Court
concl udes that, although Petitioner is technically eligible for a
sentence reduction under the Guidelines, the nature and

ci rcunst ances of the offense, the Petitioner’s history of

6 Petitioner was seen receiving a bag fromthe victimin

a suspected drug transaction, and then shot the victimseveral
times in the neck, chest, and legs. (PSR, § 33.) Curiously, the
PSR i ndi cates June 27, 2001 as the date on which Petitioner
commtted first degree nurder. [d. The very sanme PSR al so
states that Petitioner has been in federal custody since his

i ndi ctment on Novenber 30, 2000. Cdearly the June 27, 2001 date
for the nurder is in error.
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vi ol ence, and the policy behind the enactnment of Amendnent 706,
strongly mlitate against a sentence reduction. Therefore, the
Court declines to apply a sentence reduction under 18 U.S.C. §

3582(¢c) (2).

[11. CONCLUSI ON
For the reasons set forth above, the notion for a

reduction in sentence will be denied. An appropriate order

foll ows.
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ORDER
AND NOW this 11th day of March 2009, it is hereby
ORDERED t hat, for the reasons set forth in the acconpanying
menor andum the notion for reduction of sentence pursuant to 18

US C 8 3582(c)(2) (doc. nos. 135, 137) is hereby DEN ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




