IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMVERI CA : CRI M NAL ACTI ON
V. :
WLSON A. GARCI A : NO. 04- 662-2
NVEMORANDUM
Bartle, C. J. March 10, 2009

Before the court is the notion of defendant WIson A
Garcia for relief under 28 U S.C. § 2255. Def endant asserts
t hat he received ineffective assistance of counsel at trial

On May 10, 2005, a jury found defendants WIson Garcia
and his brother Fernando Garcia guilty of (1) know ngly and
intentionally distributing or aiding and abetting the
distribution of nore than 500 grans of cocaine; and (2) know ngly
and intentionally distributing or aiding and abetting the
di stribution of nore than 500 granms of cocaine within 1,000 feet
of a public school. See 21 U S C 8§ 841(a)(1l) and (b)(1)(B); 21
USC 8§ 860(a); 18 US.C. § 2. On February 24, 2006, the court
sentenced defendant to ten years in prison and ei ght years of
supervi sed rel ease. Qur Court of Appeals affirnmed the conviction

and sentence on August 10, 2007. United States v. WIlson Garcia,

238 Fed. App'x 821 (3d Cir. 2007). The instant petition,
initially submtted on July 28, 2008, is tinely.



l.

On April 21, 2004, a confidential informant ("Cl")
arranged for undercover Phil adel phia Police Oficer Robertito
Fontan ("Fontan") to purchase a kil ogram of cocaine from"two
guys from Reading ... [who] m ght be com ng down" to
Phi | adel phia. Around 5:00 p.m the next day, the C called
Fontan and told himto conme to 4430 North 3rd Street,

Phi | adel phia to make the deal. The house was within 1,000 feet
of Cayuga El enentary School .

At approximately 6:00 p.m on April 21, 2004, Fontan
went to the address and was admtted into the house by
defendant's brother, Fernando A. Garcia ("Fernando"). Defendant
was present along with the informant, a male friend of the
informant, and a teenaged woman. In the living room Fontan
di scussed the drug transaction with Fernando in Spanish as
def endant stood two or three feet away and |listened. At the end
of the conversation defendant said, "Let's get this over with."
Fernando then told Fontan to wait inside the house while he |eft
the residence. Approximately five mnutes |ater, defendant
| ooked out of the front wi ndow of the house, told Fontan to "go
outside to a red mnivan," and held open the front door for
Font an.

Fontan | eft the house and entered a red m nivan parked
across the street, clinbing into the second row of seats.
Fernando was seated in the driver's seat. He informed Fontan

that the kil ogram of cocaine was in the third row of seats, at
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whi ch point Fontan obtained the cocaine, inspected it, and
announced his satisfaction. Fontan then made partial paynent in
t he amount of $11,000 and told Fernando that he needed to | eave
the mnivan in order to retrieve the remainder of the purchase
money fromhis truck. Wile at his truck, Fontan called for
backup officers. At that time, he observed the defendant | eave
4430 North 3rd Street and wal k a hal f-bl ock away.

Fontan returned to the m nivan and handed the $12, 000
to Fernando, who was in the process of placing the other $11, 000
in the glove conpartnent. Fernando then noticed a backup officer
who had pulled up his vehicle near the mnivan. Fernando swore,
exited the minivan with the $12,000 still in hand, and ran off
down the street. Defendant, who was still a half-block away, got
into the front passenger seat of a parked car, which was then
driven away by another individual. Both Fernando and def endant
wer e apprehended shortly thereafter. At the tinme of the arrest,
def endant had in his possession a Pennsylvania driver's |license
listing a Readi ng address. Paperwork found in the m nivan showed
that it was owned by defendant.

The court held a hearing on this notion on Decenber 19,
2008 at which both defendant and his trial counsel, Noah Gorson,
testified. Defendant testified that shortly before trial, he net
wi th both Gorson and counsel for Fernando. The two attorneys
attenpted to prepare defendant for trial by subjecting himto
nock cross-exam nation. Defendant recalled telling the attorneys

that he would testify to a version of events in which his brother
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was entirely responsible for the drug transaction at issue, and
that he, defendant, was conpl etely unaware of what was
transpiring. According to defendant, Fernando's counsel
responded by threatening to cross-exam ne himand "take [hini
down" if he took the stand. Defendant testified that at trial,
he was afraid to tell the court of his desire to testify because
of the statenents made by his brother's counsel. Defendant al so
stated that Gorson, his own counsel, had told himon two separate
occasions that he "was not going to testify." The first such
occasion allegedly occurred after the neeting descri bed above and
the second, after the governnent rested at trial.

Gorson, an experienced and wel | -regarded cri m nal
defense attorney, told the court at the Decenber 19, 2008 hearing
that he clearly renmenbered the trial and events |leading up to it.
He specifically recalled inform ng defendant that he had an
absolute right to testify and that the decision whether to
exerci se that right was defendant's alone. He added that he had
war ned t he defendant that the consequences of a decision to
testify would likely include cross-exam nation by both the
federal prosecutor and by his brother's counsel. He also stated
that at the conclusion of the governnent's case he had advi sed
def endant agai nst taking the stand because he thought "things
were going well" for defendant. Gorson acknow edged the
occurrence of the neeting with defendant and counsel for Fernando

but had no nenory of defendant ever telling himthat he was too



afraid to testify on the basis of statenments nade by his
brot her's counsel.

Def endant al so testified at the Decenber 19, 2008
hearing as to the second basis for his current notion, that is,
that Gorson did not adequately inform himof the mandatory
m ni nrum sentence he faced at trial. Defendant stated that in the
nmonths leading up to trial, he was aware of the five-year
mandat ory m ni mum sentence carried by crines charged in the
indictnent. On the day before trial commenced, however, the
governnent filed notice with the court pursuant to 21 U S. C
§ 851(a)(1). As aresult of this filing, the governnment was
permtted to seek increased punishnent on the basis of
defendant's prior drug felony conviction. 1In this case, the
notice increased the applicable mandatory m ni mum sentence from
five years to ten years. Defendant testified that Gorson had not
told himbefore the filing of the notice that the governnent
coul d seek an increased nmandatory m ni num sentence on those
grounds. He testified that had he known of that possibility, he
woul d have accepted the governnent's earlier offer to recommend
to the court inprisonnent of 63 nonths.

Gorson recalled on the stand that both defendants and
their attorneys had recogni zed and di scussed | ong before trial
the possibility that the governnment would file a notice under
8§ 851. He stated that defendant had refused the governnment's
pl ea offer of 63 nonths | argely because he was reluctant to

provi de the governnment with any information surrounding his
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participation in the crine. He further testified that Fernando
had expressed a desire to plead guilty on the basis of the
possi bl e ten-year sentence but that defendant had di ssuaded hi m
from doi ng so.

.

To establish a claimof ineffective assistance of
counsel under the Sixth Amendnent to the United States
Constitution, a defendant nust denonstrate that: (1) "counsel's
representation fell below an objective standard of
reasonabl eness,” and (2) "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the

proceedi ng woul d have been different." Strickland v. Washi ngton,

466 U. S. 668, 687, 694 (1984). The United States Suprene Court
has refused to "articulate specific guidelines for appropriate
attorney conduct" and has instead enphasi zed that the proper

nmeasure of attorney performance "remai ns sinply reasonabl eness

under prevailing professional nornms.” Wgqggins v. Smth, 539 U S.

510, 521 (2003). In addition, the Suprene Court has cauti oned
that courts nust "indulge a 'strong presunption' that counsel's
conduct falls within the wi de range of reasonabl e professiona
assi stance because it is all too easy to conclude that a
particular act or om ssion of counsel was unreasonable in the

harsh light of hindsight.”" Bell v. Cone, 535 U S. 685, 702

(2002) (quoting Strickland, 466 U S. at 689).

Defendant first clains that his Sixth Anendnent rights

were viol ated because his counsel denied himthe right to testify
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in his own defense. See Otega v. O Leary, 843 F.2d 258, 261

(7th Cr. 1988). He alleges that this occurred when his attorney
twice told himthat he "was not going to testify," and second,
because he was intimdated into remaining silent at trial by a
threat that his brother's counsel would "take [him down" if he
took the stand and attenpted to place the blane on his brother.

We credit the testinony of defendant's trial counsel
over the unsubstantiated, self-serving testinony of defendant
hinsel f. Gorson expressed great famliarity with the obligations
he owes to a client charged with a crinme in federal district
court. More inportantly, he denonstrated a vivid and internally
consi stent recollection of the events at issue. He testified
squarely that he infornmed defendant that the right to testify was
defendant's al one. The fact that he advi sed defendant agai nst
testifying after the governnent's case-in-chief does not bol ster
defendant's claimin the slightest. W will deny relief to
defendant on this basis. Defendant's associated claim that he
was cowed into silence at trial due to a threat of cross-
exam nati on made by his co-defendant's counsel, is not credible
and likew se fails to nerit relief.

Def endant al so asserts that his counsel did not tell
hi mthat the governnent could seek a nmandatory m ni num sentence
of greater than five years on the basis of defendant's crim nal
history. He asserts that in the absence of counsel's failure in
this regard he woul d have accepted the governnent's plea offer of

63 nonths in prison rather than face a mandatory m ni num sent ence
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of ten years if convicted at trial. Defendant is correct that
t hese assertions, if correct, mght serve as the basis for a
successful claimof ineffective assistance of counsel. See

United States v. Day, 969 F.2d 39, 43-45 (3d Cir. 1992).

Again, we are faced with a direct contradiction between
the testinony of defendant and his counsel. W find the
testinony of Gorson on this point to be credible and that of
def endant not credible. On the record before us, we have no
doubt that defense counsel tinely informed his client of his
exposure to a ten-year nmandatory m ni num sent ence.

We find defendant's remai ning argunents neritl ess.
Accordingly, we will deny the notion of Wlson Garcia for relief
under 28 U.S.C. § 2255. Because defendant has not nade a
"substantial show ng of the denial of a constitutional right," 28
US C 8 2253(c)(2), we will not issue a certificate of

appeal ability.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
WLSON A. GARCI A : NO. 04- 662-2
ORDER

AND NOW this 10th day of March, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of Wlson Garcia for relief under 28
U S C 8§ 2255 is DEN ED, and

(2) a certificate of appealability is not issued.

BY THE COURT:

[s/ Harvey Bartle 111

C. J.



