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Plaintiff’s First Arended Conpl aint contains 182
par agr aphs, principally devoted to asserting that the defendants
violated the False Clains Act, 31 U S.C. §8 3729 et seq., in the
course of their involvenent with certain nutritional and poverty
progranms funded by the U S. Departnent of Agriculture.
The defendants filed a very conprehensive notion to
di sm ss, which asserted, anong other things: (1) that subject-
matter jurisdiction was | acking because the plaintiff was not the
original source of the information about the alleged false claim
and (2) that none of the defendants had nade or presented any
claimor clains to the federal governnent, but rather had dealt
with state authorities. Shortly after the defense notion was
filed, the United States Supreme Court decided an inportant Fal se
Clainms Act case, and resolved a circuit split concerning the

extent to which a defendant’s liability depended upon whet her the



def endant had actually presented a claimto the federal

government. Allison Engine Co. v. United States ex rel.

Sanders,

2008 U.S. LEXI'S 4704 (June 9, 2008).

After reviewing the notion to dismss and plaintiff’s

response, | entered an Order on Decenber 3, 2008, which, after

noting ny difficulty in understanding the precise positions of

either side on various issues, | ordered: “Since both sides have

submtted materials in addition to the pleadi ngs, defendants’

nmotion will be treated as a notion for summary judgnent.”

t hereupon further ordered that, within 20 days, counse

plaintiff:

“shall file with this Court a brief statenent

speci f yi ng:

1. VWhat false claimor clainms have been
subm tted by any of the defendants;

2. To whom were such cl ai s subm tted;

3. Have any such fal se clains been paid,
and, if so, in what anount;

4. When, and to whom did plaintiff report
the al l eged wongdoi ng; and

5. As to each of the foregoing categories,
whi ch exhibit or exhibits in the record tend
to prove plaintiff's assertions.”

Plaintiff’s response to this Order has been i nadequat e,

to say the least. Although the pending Mdtion to Dismss was to

be considered as a notion for summary judgnent, plaintiff’'s

response relies largely upon allegations in the conplaint.

Ther e



is, however, no dispute about the fact that plaintiff’s conpl aint
adequately all eges clains under the False Cains Act; the issue
is whether there is any basis for such claim To this date, the
Court has not been directed to any evidence that any claimwas
submtted to the federal government by any of the defendants, or
that plaintiff’s clains satisfy the requirenments of the recent

Allison Engine Co., Inc. decision. Allison Engine Co. v. United

States ex rel. Sanders, 2008 U.S. LEXIS 4704 (June 9, 2008).

In addition to the probl em about whether any claimwas
actually presented to the federal authorities, and, nore
inportantly, whether any anmount of federal funds was actually
paid to any of the defendants, the record is unfortunately vague
and indefinite as to the issue of whether plaintiff qualifies as
an original source of the charged violations.

For all of these reasons, plaintiff will be afforded a
further opportunity to respond to the notion for summary
j udgment, by providing evidence in support of his clains
sufficient to establish a genuine issue of material fact. To the
extent that the conplaint charges that plaintiff was di scharged
inretaliation for his protected activities, the notion to
dismss will, of course, be denied at the present stage.

An Order foll ows.
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ORDER

AND NOW this 17" day of February, 2009, IT IS
ORDERED:

1. To the extent that plaintiff alleges that he was
retaliated against for protected activities, the notion to
dism ss is DEN ED

2. Wth respect to all other clains asserted in the
Amended Conplaint, plaintiff is afforded a further opportunity to
respond to the pending notion for summary judgnent. Any such
response nmust be filed within 90 days of the date of this Order.
Both parties are invited to address the inpact of the Suprene

Court’s recent decision in Allison Engi ne Conpany, |nc.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




