IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FERREN C., et al. : ClVIL ACTI ON
V. :
SCHOOL DI STRI CT OF PHI LADELPHI A NO. 08-858
VEMORANDUM
Dal zel |, J. January 28, 2009

Ferren C. and her parents, Ronald C. and Leslie C (together
"Plaintiffs"), sued the School District of Philadel phia ("School
District") and asked us to (1) declare her nobst recent |IEP as
pendent under the "stay-put” provision of the Individuals with
Disabilities Education Act ("IDEA"); and (2) order the School
District to devel op annual |ndividualized Education Prograns
("IEPs") and serve as the Local Educational Agency ("LEA") for
Ferren for three years.

Ferren is nore than twenty-one years old and is thus outside
of the usual protections the IDEA offers to children with
disabilities. However, the School District owes Ferren three
years of conpensatory education services due to its past failures
to provide her with a free and appropriate public education
("FAPE"). The School District is willing to pay for Ferren's
conpensat ory educati on but contends that it has no other ongoing
obligation to her.

The Plaintiffs and the School District both submtted
notions for judgnent on the admnistrative record. W wll
partially grant Plaintiffs' notion and partially grant the School

District's notion.



Fact ual Backgr ound

W take many of the facts below fromthe parties
stipulation of facts, but we supplenment that docunment with
undi sputed facts fromthe adm nistrative record. Al of these
facts substantively agree with those in the opinions the Hearing
O ficer and Appeals Panels issued in this case, to the extent
t hat they made these factual findings.

A. Ferren's Disabilities and Special Educational Needs

Ferren is a twenty-three year old' young woman who has
multiple disabilities, including autism pervasive devel opnent al
di sorder, and speech and | anguage deficits. Joint Stip. § 1. It
is difficult accurately to assess her cognitive ability because
her 1Qis in the first percentile. Id. at 1 5. She "has not
devel oped essential basic skills for comruni cation, behavior
managenment and social interaction” and "experiences significant
regression in skill acquisition.” 1d. at Y 6,8.

During all tinmes relevant to this case, Ferren has lived in
the School District. Id. at § 3. Because of her disabilities, the
School District identified Ferren as eligible for special

educati on services under the IDEA, 20 U S. C. § 1401, et seq.

At the tine the parties filed their joint
stipulation, Ferren was twenty-two. Joint Stip. at n.1l. However
the parties also state that Ferren was born on October 15, 19 95.
Joint Stip. § 2. W assune that she was born in 1985; otherw se,
she woul d be thirteen years old and the School District would
clearly have an obligation to develop an I EP for Ferren under the
| DEA. See also Admin. Record Ex. 11, Ex. Cto Ex. 11 at 1
(listing Ferren's date of birth as Cctober 15, 1985).
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Joint Stip. at § 4. Ferren's parents do not have the training or
experience to devel op a conpensatory education programfor her
whi ch woul d i nvolve "highly structured, systematic instruction”
that is "specifically keyed" to her particul ar educati onal needs.

Id. at 11 7, 22.

B. Ferren's Awards of Conpensatory Education

This is not the first legal conflict between Plaintiffs and
the School District regarding Ferren's education. > In resol ution
of past disputes, the School District created a trust fund for
Ferren and agreed to provide her with three years of conpensatory
education. 1d. at § 14. As of January 17, 2007, the School
District estimated that the conpensatory educati on woul d cost
$218, 670 at El wyn Davidson School, Ferren's nost recent
pl acenent. |d. at f 17. The parties intended for her conpensatory
education to begin in the 2007-08 school year. 1d. at § 14.

Unfortunately, the parties have not consistently or

precisely defined these three years of conpensatory education. In

> In another conflict that does not affect our decision
here, the Special Education Hearing Oficer awarded Ferren 3180
hours of conpensatory education for the School District's denial
of FAPE to her for two-and-a-half years. Admin. Record Ex. 16,
Ex. P-8 to Ex. 16 at 14. In addition to other problens, her |EPs
for two school years "lack[ed] the kind of present |evels of
functioning that can denonstrate that the child is making year to
year progress; contain[ed] a shockingly sparse anmount of goals
and objectives for a student with such conplex disabilities;
[were] utterly devoid of meaningful description of specially
designed instruction; and | ack[ed] any neaningful transition

pl anning for this extrenely needy student." 1d. at 11. The
Hearing O ficer conpensated Ferren "for each school day as though
[the School District] provided nothing at all for Ferren -- since
in essence that is what the district did." I1d.
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fact, although the record includes docunentation of two of those
years, neither party was able to docunent the third. Nonetheless,
the School District has "acknow edge[d] that there is a third
year out there."” Adm n. Record Ex. 8, Transcript of Due Process
Heari ng, Septenber 25, 2007, at 22. See also Joint Stip. at T 14.
The Speci al Education Due Process Appeal s Revi ew Panel awarded
the first docunented year on July 7, 1995. Adm n. Record Ex. 11,
Ex. A attached to Ex. 11 at 5. At a due process hearing on

Sept enber 4, 2001, the parties placed on the record their
agreenment that Ferren was entitled to another year of
conpensat ory education. Adm n. Record Ex. 11, Ex. B attached to
Ex. 11 at 18-39. For this second year, the parties agreed that
"one year will be added to Ferren's eligibility for Special
Education, with the understanding that the District will assune
responsibility for this relief." Id. at 20. The parties did not
define the key terns "eligibility" or "responsibility.” In

addi tion, the School District was to "identify one or two persons
who have the authority to authorize paynents or otherw se comm t
District resources needed for the inplenentation of [the]
agreenment."” 1d. at 30. On Septenber 7, 2006, the School District
stated that "we have agreed that Ferren is entitled to 3
addi ti onal years of education beyond her 21st birthday." Adm n.
Record Ex. 11, Ex. F attached to Ex. 11 at 1. Again, the School
District did not define the phrase "additional years of
education.” Mre recently, the School District wote that "Ferren

has received conpensatory education in the formof a substantia
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trust fund and three (3) years of conpensatory educati on beyond
her 21st birthday." Adm n. Record Ex. 13, Letter fromthe School
District's Assistant General Counsel to Hearing Oficer Dani el
Myers, August 30, 2007, at 2 (enphasis added).

C. El wn Davi dson_School

Ferren attended the El wn Davi dson School ("Elwyn"), an
Approved Private School, for three school years beginning in 2004
and ending in 2007. Joint Stip. at 1 9. Ferren turned twenty-one
on Cctober 15, 2006, so the 2006-07 school year was the |ast year
she attended El wn pursuant to an IEP fromthe School District
and Notice of Recormended Educational Placenent from her parents.
Id. at 11 9, 13. Wiile Ferren was at Elwyn, the School District
provi ded her transportation. El wn also supplied a "basic
functional academ c programas well as transition activities."
Adm n. Record Ex. 8 at 65. Elwn also provided services to Ferren
for speech, occupational therapy, and a "consult" for physical
therapy. 1d. For a student under twenty-one years of age, the
student's school district pays 40% of Elwyn's tuition, and the
state Departnent of Education pays the balance. [d. at 46. See
also Joint Stip. at § 10. The school districts of out-of-state
students pay 100% of the tuition. Adm n. Record Ex. 8 at 66.
Simlarly, if Ferren attended El wn for conpensatory education
the School District would pay 100% of her tuition. |1d. at 69;
Adm n. Record Ex. 11, Ex. G attached to Ex. 11 at 1. Elwyn does
not "accept private pay students because [it is] not a private

school ." Adm n. Record Ex. 8 at 46-47.
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Under the terns of its |icense, Elwn generally stops
serving students after the school year in which they turn twenty-
one. However, Elwyn could serve Ferren during the tine of her

conpensat ory education, even though she is over twenty-one, "as

long as she is still considered a student in the school program
i nvolved with the School District . . . but not independent of
that." 1d. at 48-49. The School District "believes that El wn

provi ded an appropriate education” to Ferren and "that it is
capabl e of providing her with appropriate conpensatory education
in the future.” Joint Stip. at ¥ 25. Elwyn's corporate parent
al so provides services to people with special needs from"birth
to geriatrics."” 1d. at 1 11. Ferren would not need an IEP to
enroll in one of the adult prograns, but those prograns do not
"provi de any academ cs."” Admin. Record Ex. 8 at 62-63.

Al of Elwn's students have an | EP, and Elwn can do nuch
of the work that underlies an | EP, including biannual
reeval uation reports, |EP team neetings, and drafting the | EP
itself. Adm n. Record Ex. 8 at 53, Joint Stip. at  12. Wen
Elwn drafts an | EP the School District is not involved in the
drafting. Admn. Record Ex. 8 at 51. However, parents, the School
District, and Elwn staff neet to discuss the | EP and work
together as a teamto "determne[] that it's an appropriate |IEP
to inplenent."” 1d. at 38. Because Elwn is not a Local
Educational Agency ("LEA"), it requires its students' hone school
districts to sign the I EP and serve as LEA. Joint Stip. at  12;

Adm n. Record Ex. 8 at 39-40. Under this arrangenent, it is
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El wn's understanding that "[t] he school district is the
responsi bl e agency" for ensuring that the IEP is inplenented.

Adm n. Record Ex. 8 at 46. On the other hand, the School D strict
believes "that with respect to the conpensatory education due to
Ferren that it is the parents' burden to select the conpensatory
education and in essence just send the bill to the District." Id.
at 88.

The School District's attorney opined that it is "absurd"
for it toremain liable for inplenenting an I EP for students
after they turn twenty-one. 1d. at 136. But an El wyn
representative testified at Ferren's due process hearing that the
School District had provided an IEP to one Elwn student for a
"conpensatory award year" beyond the |ast school year in which
the |DEA entitled himto an IEP. 1d. at 53-54, 69. The School
District's representative did "not have direct know edge of that
student." |d. at 74. He could not find an EP for this child on
the School District's conputer network, but admtted that "it is
possi bl e that a student could have an IEP if it is part of a
settlenent agreenment."” 1d. at 73. There is no evidence in the
record to counteract the unequivocal testinony of the El wn
representative on this point. Thus, we can only conclude that the
School District has provided an | EP for a conpensatory education

student at Elwn who is beyond the | DEA' s protections.

D. Hi story of the Current Dispute




On Septenber 6, 2006, shortly before Ferren's twenty-first
bi rt hday that October, the School District agreed to schedul e her
graduation for 2010 (three years beyond the school year in which
she cel ebrated her twenty-first birthday). Joint Stip. at § 15.
But the School District |ater abandoned this prom se in a January
3, 2007 letter in which it inforned Elwn that Ferren shoul d
graduate in the spring of 2007 because she was over twenty-one
years old and no longer eligible for an I EP prescribing FAPE
under the IDEA. |Id. at § 16; Adm n. Record Ex. 10, Ex. P-1
attached to Ex. 10. On January 22, 2007, Elwn infornmed the
School District that it would not graduate Ferren unless the
School District confirnmed that it had satisfied its conpensatory
education obligations toward Ferren. Joint Stip. at f 18. El wyn
recei ved no response fromthe School District, and Ferren did not
graduate that year. 1d. at § 18, Adm n. Record Ex. 8 at 42.

In June of 2007, Elwyn inforned the School District that
Ferren did not graduate and that El wyn woul d provi de conpensatory
education to her if the School District agreed to pay the entire
cost of services. On August 27, 2007, Elwyn then demanded t hat
the School District develop an IEP for Ferren that "'recogni zes
that [Ferren] is receiving conpensatory education services as a
part of FAPE.'" Joint Stip. at § 21 (alteration in original). At
that tinme, Elwn also insisted that the School D strict remain as
LEA and award a di ploma to Ferren when the conpensatory education
ended in 2010. 1d. Because Ferren's parents are not capabl e of

devel opi ng a conpensatory education programthensel ves, they
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asked the School District to develop and sign an |EP for Ferren
so that she could continue to attend Elwn. 1d. at T 23. Although
the School District is willing to honor its obligation to provide
funding for three years of conpensatory education, it refuses to
devel op or sign Ferren's |EP or serve as LEA. 1d. at § 24.

On June 13, 2007, the Plaintiffs requested a speci al
educati on due process hearing. Id. at § 26. A Hearing Oficer
denied the Plaintiffs' request to treat Ferren's nost recent |EP
as pendent for the purposes of 20 U.S.C. 8§ 1415(j), and in
Cct ober of 2007 a Pennsyl vani a Speci al Educati on Appeal s Panel
denied Plaintiffs' appeal of this decision because it was
interlocutory. Id. at 1Y 27, 27A. After the due process hearing
on Septenber 25, 2007, the Hearing O ficer issued an opinion and
concl uded that the School District was not required to provide an
| EP for Ferren during her three years of conpensatory education
Id. at 1Y 28, 29. The Pennsyl vani a Speci al Educati on Appeal s
Panel affirnmed the Hearing Oficer's decision in a Novenber 23,
2007 opinion. 1d. at f 30.

Because of this ongoing dispute, Ferren received no
conpensat ory education during the 2007-08 school year. 1d. at 1
26. At the hearing on Septenber 25, 2007, the School District
noted that "little or none of the funds have been spent . . . nor
has the three years been provided in any way, in any neani ngful
way." Adm n. Record Ex. 8 at 98. The record does not refl ect
whet her Ferren is in any kind of educational programduring the

current school year, and there is no evidence regarding the
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effects of the gap in Ferren's education. W understand that such
a gap has the potential to cause significant harm considering the
degree of her disabilities and her "significant regression in
skill acquisition.” Joint Stip. at § 8. The record only contains
predi cti ons about what nm ght happen to Ferren, and we cannot
accept those predictions as fact. See, e.g., Admn. Record Ex. 8
at 110-11 (Plaintiffs' expert testified that w thout

i ndi vidualized instruction he "would expect that [Ferren] would
fail to progress and to continue to have very extensive needs for

care, for oversight, for living.").

1. Analysis

The | DEA requires school districts that receive federa
funding to provide FAPE to children between the ages of three and
twenty-one. 20 U. S.C. 8§ 1412(a)(1)(A). As happened in this case,
when fam lies and school s di sagree about whether a child' s school
district is providing FAPE, the affected parents or children may
file a conplaint, participate in an inpartial due process
hearing, and appeal the decision of the due process hearing
officer to the state educational agency. 20 U S.C. § 1415(f-qQ).
Any party aggrieved by the outcone of this process may bring an
action in state or federal court, as Ferren and her parents did
here. 20 U.S.C. 8§ 1415(i)(2).

The parties agree that the School District owes Ferren three
years of conpensatory education, and the School D strict has

al ready set aside the noney to pay for Ferren's tuition at El wn
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for three years. In their notions, the parties ask us to resol ve
two narrow questions: (1) whether Ferren's placenent at Elwyn
shoul d be consi dered "pendent" for the duration of these
proceedi ngs; and (2) whether the School District nust sign
Ferren's I EP and act as her LEA during the period of her

conpensat ory educati on.

A. Standard O Revi ew

Under the | DEA, we base our decision on a preponderance of
t he evidence and award the relief that we determne is
"appropriate.” 14 U S.C. 8 1415(i)(2)(C. As required under the
statute, we received the adm nistrative records fromthe
proceedi ngs bel ow, because neither party requested it, we have
not heard additional evidence. See id. In their notions, the
parties both claimthat there is no material issue of fact.

In review ng the decisions of the Hearing Oficer and
Appeal s Panel s who previously issued rulings in this case, we use

a "nodi fied de novo" standard of review S.H. v. State-Qperated

Sch. Dist. of Gty of Newark, 336 F.3d 260, 270 (3d Cr. 2003).

W nust "defer to the [adm nistrative | aw judge' s] factua
findings unless [we] can point to contrary nontestinonial

extrinsic evidence on the record." Id. See also Wexler v.

Westfield Bd. of Educ., 784 F.2d 176, 181 (3d GCir. 1986) ("The

very inmportance which Congress has attached to conpliance with
certain procedures in the preparation of an | EP woul d be

frustrated if a court were permtted sinply to set state
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deci sions at nought."). The factual findings we enunci ated above
are consonant with those of the adm nistrative factfinders.
Furthernore, there are no genuine issues of material fact in the
adm ni strative record, and the parties thensel ves agreed to nany
of our factual findings through their joint stipulation.

We exercise plenary review over the conclusions of |aw that
the Hearing O ficer and Appeals Panels nmade in their prior

decisions in this case. See Warren G v. Cunberland Cy. Sch

Dist., 190 F.3d 80, 83 (3d GCir. 1999). Because we have |egal

di sagreenents with the prior decisions in this case, and no
factual disagreenents, we will not bel abor our discussion of the
standard of review. W are also bound by the general standards
governing notions for sunmary judgnent, which we rehearse in the

mar gi n bel ow. ®

® Summary judgnent is appropriate if there is no

genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Cv. P. 56(c). In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and neke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of
proving that there is no genuine issue of material fact in
di spute. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. ,
475 U.S. 574, 585 n. 10 (1986). Once the noving party carries this
burden, the nonnoving party nmust "conme forward with 'specific
facts showng there is a genuine issue for trial.'"™ Mtsushita,
475 U.S. at 587 (quoting Fed. R Cv. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
(continued...)
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B. Statutory Relief And Pendency

The Plaintiffs have asked us to declare that Ferren's

pl acenent at El wn was pendent during these proceedi ngs under the
"stay-put" provision of the |IDEA. Under the relevant part of that
provi sion, "during the pendency of any proceedi ngs conducted
pursuant to this section, unless the State or |ocal educational
agency and the parents otherw se agree, the child shall remain in
the then-current educational placenent of the child.” 20 U S.C. 8§
1415(j). The Hearing O ficer denied this request and in doing so

relied heavily on a Seventh Crcuit case, Board of Education of

OCak Park & River Forest H gh School District 200 v. lllinois

State Board of Education, 79 F.3d 654 (7th Cr. 1996). The

Appeal s Panel dism ssed Plaintiffs' interlocutory appeal because
there was no "need for an i nmedi ate deci sion necessary to avoid
detrinment to the public interest.” Adm n. Record Ex. 7 at 4. A
different Appeals Panel affirmed the Hearing O ficer's final
decision and simlarly relied on QGak Park. Adm n. Record Ex. 2 at

9-10.

® (...continued)

Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
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In Cak Park, a panel of the Seventh Circuit addressed the
guesti on of whether Todd, a young adult who was over twenty-one,
coul d benefit fromthe stay-put provision.* 79 F.3d at 656.
Todd's parents filed a conplaint with the school district just
t hree weeks before Todd turned twenty-one. 1d. During the
litigation that followed, Todd' s parents sought at nobst two years
of conpensatory education, but they al so argued that the stay-put
provision required the school district to pay for Todd's
education for the duration of the proceedings. 1d. Rather
unusual Iy, the parents wanted the school district to pay for a
programthat Todd's nother (coincidentally enough) founded. 1d.
By the time the Seventh Gircuit issued its opinion in QGak Park,
it had been nore than two years since Todd turned twenty-one.
Therefore, if the court had granted the parents' petition to
enforce the stay-put provision, Todd woul d have, as then-Chief
Judge Posner noted for the panel, received "nore relief than his
parents ever sought on his behalf."” Id. Under these
ci rcunstances, the Seventh Circuit concluded that the stay-put
provision did not apply to Todd because "the entitlenents created
by [|I DEA] expire when the disabled individual turns 21." 1d. at
659.

*In Qak Park, the Seventh Circuit addressed an
i dentical predecessor to the current stay-put provision, which
was then [ocated at 20 U.S.C. § 1415(e)(3)(A). Today, that
provision is found at 20 U.S.C. 8§ 1415(j). We will refer to the
current site of the stay-put provision.
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The Seventh Circuit was especially concerned that the
"parents may be trying to get noney for thenselves as providers
of conpensatory education." 1d. at 660.° It concl uded that
appl ying the stay-put provision beyond Todd' s twenty-first
bi rt hday "woul d confer benefits beyond the limt set by
Congress."” 1d. In response to the parents' contentions that
denying the automatic protection of the stay-put provision would
allow districts to expel students on their twenty-first
bi rt hdays, even in the mddle of disputes regarding their
educati on, Judge Posner expl ained that "parents who have a well -
founded concern that the school district is enploying such
Machi avel I ian tactics" nay nmake a notion for a prelimnary
injunction as a matter of equitable relief. [d. Notably, in Cak
Park, the Seventh Circuit did not address the Iimts of equitable
relief but only concluded that a student over the age of twenty-
one is not entitled to the automatic injunction the stay-put
provi si on provides.

Qur Court of Appeals has made the sane distinction between
relief under the | DEA and conpensatory education. Adults over the
age of twenty-one "ha[ve] no right to demand that the District
conply with the Act either presently or in the future.” Lester H

v. Glhool, 916 F.2d 865, 872 (3d Cir. 1990). Students who are

over twenty-one and seek conpensatory education "ha[ve] the right

® This is a unique circunstance that is not present in
Ferren's case, as the parties agree that Ferren's parents are not
qualified to plan for, much | ess provide, the educational
prograns Ferren needs.
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to ask for conpensati on because the School District violated
[their] statutory rights while [they were] still entitled to
them" 1d. See also Honig v. Doe, 484 U S. 305, 318 (1988)

(holding that a twenty-four-year-old adult was not entitled to
the protections of the Education of the Handi capped Act [IDEA s
predecessor] because the Act only applied to people between the
ages of three and twenty-one). Mre recently, our Court of
Appeal s has flatfootedly declared that "[u] nder the | DEA a

di sabl ed student is entitled to a FAPE until age 21." Lauren W
v. Deflamnis, 480 F.3d 259, 272 (3d Cr. 2007). But see Carlisle

Area Sch. v. Scott P., 62 F.3d 520, 536 (3d G r. 1995) ("An award

of conpensatory educati on extends the disabled student's
entitlement to the free appropriate educati on beyond age
twenty-one to conpensate for deprivations of that right before
t he student turned twenty-one.").

In their notion for summary judgnent, the Plaintiffs find
support for the pendency of Ferren's placenent in the broad
| anguage of the stay-put provision, which applies "during the

pendency of any proceedi ngs" under that section. 20 U . S.C. 8§

1415(j) (enphasis added). But under our Court of Appeals's
precedent, it appears that the | DEA does not protect young adults
who are over twenty-one. On this subject, the Seventh Crcuit's
reasoning in Oak Park is persuasive. Through the |IDEA, Congress
intended to provide educational rights to children between the
ages of three and twenty-one. Congress limted to this age range

the responsibilities states and school districts have to educate
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children with disabilities. Congress could have extended the
| DEA's statutory protections beyond age twenty-one, but it did
not do so.

W will therefore deny Plaintiffs' request regarding the
pendency of Ferren's placenent as a statutory right under 20
US C 8 1415(j). We will discuss below the possibility of
granting Plaintiffs' request regardi ng pendency as a matter of

equitable relief.

C. Equi t abl e Relief under the | DEA

In the | DEA, Congress gave us broad discretion in granting
equitable relief to disabled children and their famlies. A court
review ng a conplaint under the IDEA "shall grant such relief as
the court determines is appropriate.” 20 U S.C. 8§
1415(i)(2)(C(iii). Congress "allowed] the courts to fashion an
appropriate remedy to cure the deprivation of a child s right to
a free appropriate public education.” Lester H , 916 F.2d at 873.
By giving courts the authority to grant "appropriate" relief,

Congress "confer[red] broad discretion on the court.” Burlington

v. Massachusetts, 471 U. S. 359, 369 (1985). The Suprene Court
held that the "only possible interpretation is that the relief is
to be 'appropriate' in light of the purpose of the Act." 1d. at
369. Congress listed a nunber of purposes for the IDEA; with
t hose nost relevant to the inquiry here being:

(1)(A) to ensure that all children with disabilities

have available to thema free appropriate public

education that enphasi zes special education and rel ated
servi ces designed to neet their unique needs and
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prepare them for further education, enploynent, and
I ndependent |iving;

(B) to ensure that the rights of children with

disabilities and parents of such children are

pr ot ect ed;

20 U.S.C. § 1400.

We are particularly concerned here that Ferren, a young woman
with severe disabilities, has thus far been unable to take
advant age of the three years of conpensatory education that the
School District owes her because it failed to provide her with
FAPE at various points during her childhood and adol escence.
Especi al | y because neither party has identified a suitable

pl acenent for Ferren other than Elwn, we are concerned that
Ferren's right to the conpensatory renedy the School District
owes her has becone a "right without a renedy." Lester H , 916
F.2d at 873 (internal quotes and references omtted).

In 1985, the Suprenme Court held that in the Education of the
Handi capped Act -- the IDEA s predecessor -- Congress granted
courts the authority to order school districts to reinburse
parents who spend their own funds on private special education if
a court determnes that the private placenent was proper under

the Act. Burlington, 471 U S. at 369. In our Circuit, it is well-

settled I aw that a school district may properly provide
conpensatory education to a student past age twenty-one as "a
remedy to conpensate [her] for rights the district already denied
[her] . . . . because the School District violated [her] rights

while [s]he was still entitled to them"™ Lester H , 916 F.2d at
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872. See also Burr v. Anbach, 863 F.2d 1071, 1078 (2d G r. 1988)

(observing that a student over twenty-one who sought conpensatory
education could not "go back to his previous birthdays to recover
and obtain the free education to which he was entitled when he
was younger") (reversed and renmanded on ot her grounds).

In Lester H , our Court of Appeals reasoned that w thout the
remedy of conpensatory education past the age of twenty-one,
school districts could wantonly w thhold education from ol der
children with disabilities, and those children would have no

recourse. 916 F.2d at 872. See also Pihl v. Mass. Dept. of Educ.,

9 F.3d 184, 189 (1st Cir. 1993) ("[C]onpensatory educati on mnust
be avail abl e beyond a student's twenty-first birthday. O herw se,
school districts sinply could stop providing required services to
ol der teenagers, relying on the Act's tine-consum ng revi ew
process to protect themfromfurther obligations."). The Court's
award to Lester "nerely conpensates [hin] for what everyone
agrees was an inappropriate placenment . . . and belatedly allows
himto receive the renmainder of his free and appropriate public
education." Lester H , 916 F.2d at 873.

1. Ferren's | EP and t he
School District's Service as LEA

The parties agree that the School D strict deprived Ferren
of her right to FAPE and, as a result, the School District owes
Ferren three years of conpensatory education. The Plaintiffs seek
an injunction obliging the School D strict to provide Ferren with

an | EP and serve as her LEA, as Elwn denmands. The School
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District argues that its only obligation is to wite a check for
Ferren's tuition at El wyn.

The Hearing O ficer denied Plaintiffs' requests regarding
the EP and LEA issues. He glibly remarked that "[i]t woul d be
easy to wave ny hearing officer's wand and order the School
District to just do the one or two little things that [Elwn] is
requesting in this case,"” but declined to award that equitable
relief because he determ ned that Ferren "[did] not offer
sufficient principles or bases for the relief that she seeks."
Adnmin. Record Ex. 6 at 9.° The Appeal s Panel affirnmed the Hearing
O ficer's decision, reasoning that the School District does not
have to provide an | EP for Ferren because conpensatory educati on
is not a part of FAPE, and her right to an | EP stens from her
right to FAPE. Ex. 2 at 6-7. According to the Panel, "the
Student's [Ferren's] central request was to extend [her | DEA]
eligibility beyond 21." 1d. at 8-9. Again relying on Qak Park,
the Appeals Panel agreed with the Hearing Oficer's determ nation
that "there is no judge-created renedi al exception and that
[Ferren] is no longer entitled to FAPE." 1d. at 9.

As di scussed above, we agree that Ferren no | onger has a

statutory right to FAPE (and as an extension, to an | EP). That

® The Appeals Panel that rejected Plaintiffs’
interlocutory appeal regarding pendency "strongly disagree[d]"
that the School District only has a financial obligation to
Ferren. Adm n. Record Ex. 7 at 4. That panel pointed out that the
School District awarded Ferren "' conpensatory education,' not
nonet ary danmages"” and that the School District previously stated
that Ferren would remain "an "eligible child" during her
conpensat ory education. ld. at 5.
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ended when Ferren turned twenty-one. But we are concerned here
with awarding equitable relief, and we have broad powers to grant
appropriate relief that fits the specific facts of this case. To
be sure, we exercise that power carefully and only after close
exam nation of the facts of this case. ’ W disagree that Oak Park
forecloses the relief the Plaintiffs seek, and Seventh Crcuit
decisions in any event do not bind us. Furthernore, the question
of the sufficiency of the Plaintiffs' "principles or bases for
relief" is one of law, not of fact. It is at this point that we
di sagree with the adm ni strative decisions below and wi |l depart
fromtheir concl usions.

In its notion, the School District only briefly discusses
the legal issues in this case and relies primarily on the
adm ni strative opinions. Like the Appeals Panel, the School
District relies primarily on Qak Park and a letter fromthe
Director of the U S. Departnent of Education. Def. Mt. Judgnent
on Adm n. Record at 9-11. The letter confirnms, as we have already
concl uded, that "conpensatory education . . . is independent of
any current right to FAPE. " Letter from Kenneth R Warli ck,
Director, Oc. of Special Educ. Prograns, U S. Dep't of Educ. to
Gordon M Riffel, Deputy Superintendent, Center for Special
Educ., Ill. State Bd. of Educ. at 1 (Aug. 22, 2000) (attached to
the School District's notion as Exhibit C. However, |ike QGak

Park, the letter does not address whether we may order equitable

" Such careful and extended analysis is nmuch nore than
a "wave [of our] wand."
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relief for the EP and LEA issues. In fact, the letter affirned
that it was "appropriate” for the Illinois State Board of
Education to award relief that required a school district to
"reconvene [a student's] IEP teamto determ ne the

appropri ateness of conpensatory education services" after the
student received a diploma and no | onger had a right to FAPE. |d.
at 1. If anything, then, the letter supports Plaintiffs' position
by approving relief that conbined conpensatory education with

| EP-rel ated services. Nonetheless, fromthese |egal authorities,
the School District concludes that "the requirenent to provide a
FAPE - and thus an IEP - extends only through a student's 21st
year." Def. Mt. at 11.

By focusing only on Ferren's statutory rights, the School
District fails to address the central question in this case. It
is not whether Ferren is still entitled to FAPE under |DEA. Under
Third Crcuit precedent, she is not. The question is whether --
the School District having denied Ferren of FAPE while she was
still entitled to it under the IDEA -- it is "appropriate" as
equitable relief for us to order the School District to provide
Ferren with an I EP and serve as her LEA, in addition to paying
for her tuition at Elwn. In fact, in Gak Park, the court
explicitly excepted conpensatory education fromthe panel's
conclusion that | DEA protections end at age twenty-one. Qak Park,
79 F.3d at 660 ("Wth the exception of conpensatory education .

the statute's protections are [imted to mnors.").

a. Perm ssible Fornse O Reli ef
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Courts have often awarded conpensatory education in the form
of tuition reinbursenent or an injunction requiring school
districts to pay for private school tuition or other services.
Conpensat ory education relief has al so, however, taken other
shapes. Qur Court of Appeals "discern[ed] nothing in the text or

hi story suggesting that relief under IDEAis linmted in any way"

and concl uded that "Congress expressly contenplated that the
courts woul d fashion renedies not specifically enunmerated in

| DEA." WB. v. Mtula, 67 F.3d 484, 494-95 (3d G r. 1995)

(overrul ed on other grounds) (enphasis added).

The Court of Appeals for the District of Colunbia Crcuit
characteri zed conpensatory education as "repl acenent of
educational services the child should have received in the first
pl ace” and remarked that "conpensatory awards should aimto place
di sabled children in the sanme position they would have occupi ed
but for the school district's violations of IDEA." Reid v.

District of Colunbia, 401 F.3d 516, 518 (D.C. G r. 2005). The

court further reasoned, "If |IDEA permts reinbursenent for
educational services . . . then it nust also allow awards of the
services thenselves.” 1d. at 522. In support of this observation,

the court cited a Mnnesota case in which a school district
refused to provide a paraprofessional to a disabled student who

attended a private religious school. Westendorp v. Indep. Sch

Dist. No. 273, 35 F. Supp.2d 1134, 1135 (D. Mnn. 1998). In doing

so, the school district violated the student's rights under the
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| DEA, and the court ordered the district to "provide a classroom

par apr of essional aide to [the student] at the school chosen by

his parents."” 1d. at 1138. The M nnesota court did not order the

district to pay for the aide or reinburse the parents for the

aide; rather, the court ordered the district to provide services.
I n anot her case, a student with disabilities received a

di pl oma, which term nated her statutory right to FAPE, and she

began to attend a community college. Puffer v. Raynolds, 761
F. Supp. 838, 843 (D. Mass. 1990). In recognition of her school
district's failure to provide her with special education services
while the IDEA still covered her, the court ordered the district
to provide her with one hour of tutoring per day to assist the
student with her college classes. |1d. at 854-55. Again, the court
did not sinply order the district to pay for a tutor and | eave
the parents to find suitable services on their own; instead, the
court ordered the district to develop a plan and provide the
servi ces that the student needed.®

Judge Padova of our Court ordered a school district to
provide a student with 608 hours of conpensatory educati on,
specifically in the areas of assistive technology and transition

services. East Penn Sch. Dist. v. Scott B., No. 97-1989, 1999 W

178363, at *9 (E.D. Pa. Feb. 23, 1999). In a nore recent

8 In Puffer, the court ordered the school district to
prepare a plan for providing these services to the student but
did not require that the school district prepare an | EP. |nstead,
the court explained that its intent was "to provide [the student]
support services which were appropriate to her post-graduate
situation."” Puffer, 761 F.Supp. at 854.
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deci sion, Judge O Neill affirmed the conpensatory education a
hearing officer awarded to a student, including the restriction
that it be used for reading, math, or vocational counseling and

training. Neena S. v. Sch. Dist of Phila., No. 05-5404, 2008 W

5273546 at *4, *9 (E.D. Pa. Dec. 19, 2008).

These decisions illustrate the broad discretion courts have
in awarding relief under the IDEA. In determ ning the appropriate
relief, if any, to award in this case, we are clearly not limted
to ordering the School District to wite a check. W have the
power to order the School District to provide Ferren with an | EP
and serve as LEA while she gets her conpensatory education. Thus,
our task is to weigh the interests on both sides and deterni ne
the equitable outconme. This is not an easy task, as we nust
bal ance the interests of finality, efficiency, and use of the
School District's resources with the conpelling needs of Ferren

and her famly.

b. Wi ghing the Interests of the Parties

W note at the outset that the School District would not be
in this position had it honored Ferren's educational rights while
she still enjoyed the IDEA's protection. Instead, Ferren and her
parents have repeatedly had to resort to | egal channels, and tine
and agai n they have succeeded. The School District admts this,
yet it refuses to accept ongoing responsibility for its past
violations of Ferren's rights. Instead, the School District would

rather wite a check and wash its hands of this young wonman and

25



her famly. Weighing the equitable interests on both sides, and
after conducting an independent review of the evidence (as we
must), we decline to accept the School District's dismssive
post ure.

Courts shoul d shape conpensatory educati on awards accordi ng
to the specific facts of each case, and in "fashioning
di scretionary equitable relief under |DEA [we] mnust consider all

relevant factors." Florence County Sch. Dist. Four v. Carter, 510

US 7, 16 (1993). The School District did not address equitable
relief at any length in its notion or in response to Plaintiffs’
notion, but out of an abundance of caution we exam ne an issue
that the School District repeatedly raised in the |egal
proceedi ngs before this dispute reached our Court. The School
District repeatedly expressed concern that if it signed Ferren's
| EP and served as LEA, it would be exposed to ongoing litigation.
See, e.qg., Admn. Record Ex. 3 (Def. Resp. to PItf's exceptions
to HO Decision) at 3. ("By conpelling the District to provide
|EP's into the future, beyond the statutory limt inposed by

| DEA, the panel would ensure a never-ending cycle of litigation,
for as sure as the sun rises every norning there would be clains
of FAPE denials filed by the Parents and Student."); Admn
Record Ex. 8 at 26 (explaining that the School District will be
"providing | EPs, FAPE for persons who may be in their 40s, 50s,
60s, and we will never, ever end an obligation to any special ed

student as long as there is conpensatory education . . . .").
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The School District did not make this argunent in its notion
for summary judgnent, yet in weighing the equitable relief
appropriate in this case, we agree that this is a legitimte
concern. School districts have limted resources, and litigation
regardi ng the | DEA not only consunes the tinme of educati onal
professionals (e.qg., teachers, counselors, and adm nistrators)
but is also quite costly. We therefore do not take this concern
lightly. But we refer the School District to the Suprene Court's
comrent to a district that did not want to rei nburse parents for
private school tuition: "public educational authorities who want
to avoid reinbursing parents for the private education of a
di sabl ed child can do one of two things: give the child a free
appropriate public education in a public setting, or place the
child in an appropriate private setting of the State's choice."

Fl orence County, 510 U S. at 15. In a simlar spirit, the School

District will not be weighed down by endless litigation if it
fulfills its role in devel oping and issuing Ferren's | EP and
serving as her LEA for three years. This does not nean that the
School District must provide an | EP for every student to whomit
owes conpensatory education. Instead, based on the facts of this
case, this is an appropriate part of Ferren's particular award of
conpensat ory educati on.

We have little synpathy for the School District's request
that we limt its involvenent to the role of a banker for her
three years of conpensatory education. The School D strict

deprived her of nore than its accounting services, and in
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conpensating her for that deprivation we find that it is
equitable -- dare we say, fair -- to require the School District
to do nore than sinply wite a check. It is also worth recalling
that the School District anbiguously stated that Ferren would
remain an "eligible" child during at | east sonme portion of her
conpensat ory education, agreed to postpone her graduation until
2010 (three years beyond her twenty-first birthday) but then
revoked that promse, and failed to respond to Elwn's
comruni cations fromthe tinme the School District unilaterally
deci ded that Ferren should graduate in 2007 until the parents
requested a due process hearing. The School District's attorney
also wote to the Hearing Oficer that "Ferren has received
conpensatory education in the formof a substantial trust fund
and three (3) years of conpensatory education beyond her 21st
birthday." Adm n. Record Ex. 13 at 2 (enphasis added). In so
doi ng, the School District suggested that it would give Ferren
sonmet hing nore than the trust fund, yet now the School District
wants to rescind the second half of its attorney's statenent.

Especially considering these actions, it would be
i nappropriate for us to affirmthe Appeal s Panel decision and
deny all relief to Ferren.

Finally, although we would rule for Ferren on the | EP and
LEA i ssues even without this fact, the School District never
rebutted Elwyn's testinony that the School District was providing
an | EP to another student in Ferren's situation. It would be

"absurd" for us to rule in the School D strict's favor when it
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appears to be providing an I EP and rel ated services to anot her
student who is also over twenty-one.

Carefully weighing all of these facts, and after an
i ndependent review of the evidence, we conclude that it is
appropriate relief under 20 U S.C. 8§ 1415(i) for the School
District of Philadelphia to do the follow ng for each of the next
three years: reevaluate Ferren, develop and issue her |EP, and

serve as her LEA

2. Pendency

W apply the equitabl e approach outlined above to the issue
of whether it is appropriate to grant Plaintiffs' request for a
decl aration that Ferren's IEP is pendent under 20 U S.C. 8§
1415(j). As we expl ai ned above, we agree with the Plaintiffs that
Gak Park and Third Circuit precedent regarding the | DEA s
protections do not foreclose equitable relief on this issue.
However, in their notion, Plaintiffs do not explain why we shoul d
grant this equitable relief. Again, we have no evidence in the
record regarding the harmthat Ferren may have suffered since she
left Elwyn at the end of the 2006-2007 school year, and we cannot
sinply presune facts that are not on the record before us. W
know that Ferren had no conpensatory education during the 2007-
2008 school year, and an expert testified that she would suffer
harm froma break in her school progranmmng. But we sinply do not
know whet her that harm canme to pass. On the other hand, in its

notion and skel etal response to the Plaintiffs' notion, the
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School District ignored the possibility of equitable relief on
pendency and sinply argued that because Ferren is no | onger
entitled to FAPE under the I DEA, she should get no relief beyond
the school's funding of her education.

On the record before us, it would not be appropriate to
grant the Plaintiffs' request that we declare Ferren's placenent
as pendent under 20 U.S.C. 8§ 1415(j) as a matter of equitable
relief. The School District supported Ferren's education at El wyn
t hrough the end of the 2006-2007 school year, as the |DEA
required themto do, and we have no evidence that Ferren has been
harnmed by any gap in her education since then. Under these
circunstances, we cannot conclude that it would be fair and
equitable to declare her last | EP as pendent and potentially
cause the School District to be liable for any harm Ferren may
have suffered fromthe break in her education

Furthernore, in evaluating the overall case, the relief we
will grant on the IEP and LEA issues wll ensure that Ferren is
able to use the three years of conpensatory education the Schoo
District owes her. This, it seens to us, is the central issue in
the case and will allow Ferren to be fully conpensated for the
School District's past violation of her rights. In light of this,

we will grant Defendant's notion on the issue of pendency.

[11. Concl usion

Because Ferren is over twenty-one years old, the statutory

protections of the IDEA no |longer directly or automatically
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protect her. W have, however, broad discretion under the IDEA to
grant appropriate relief to parties who are aggrieved by the
outconme of state adm nistrative processes.

Here we have carefully evaluated the facts and positions of
the parties. W conclude that it is equitable to oblige the
School District to reevaluate Ferren, devel op and issue her |EP
and serve as her LEA during each of the next three years. On the
ot her hand, on this record, we will not grant the Plaintiffs'
request that we declare her nost recent |EP as pendent during the
| ong course of these proceedi ngs.

The relief we award constitutes a fair bal ance of the
parties' interests and will allow Ferren to take advantage of the
three years of conpensatory education to which she is entitled.
Despite their past differences, we trust that the parties wl|

wor k together in good faith to inplenent our decision

BY THE COURT:

__\s\Stewart Dal zell
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FERREN C., et al. ) CVIL ACTI ON
V. :
SCHOOL DI STRI CT OF PHI LADELPH A : NO. 08-858
ORDER

AND NOW this 28th day of January, 2009, upon
consi deration of the defendant's notion for judgnment on the
adm ni strative record (docket entry # 11) and plaintiffs’
response thereto (docket entry # 14), plaintiffs' notion for
judgment on the adm nistrative record (docket entry # 12) and
defendant's response thereto (docket entry # 15), it is hereby
ORDERED t hat :

1. The plaintiffs' notion for judgnent on the
adm ni strative record is GRANTED | N PART and DEN ED | N PART;

2. The defendant's notion for judgnent on the
adm ni strative record is GRANTED | N PART and DEN ED | N PART;

3. Plaintiffs' request that Ferren's | EP be decl ared
pendent for purposes of 20 U.S.C. 8§ 1415(j) is DEN ED

4. Wthin sixty days of this Order, and annually
during the three years of Ferren's conpensatory education, the
School District of Philadel phia will REEVALUATE Ferren and
devel op and i ssue an Individualized Educational Plan for her;

5. The School District of Philadelphia will serve as
t he Local Educational Agency for Ferren's Individualized
Educational Plan during the three years of her conpensatory

education; and



6. Absent an agreenent on the subject between the
parties, the plaintiffs shall FILE their notion for attorneys
fees and costs, if any, by February 6, 2009, with defendant's

response due by February 20, 2009.

BY THE COURT:

__\s\Stewart Dal zell



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FERREN C., et al. ) G VIL ACTI ON
V. :
SCHOOL DI STRICT OF PHI LADELPHI A : NO. 08-858
J UDGVENT

AND NOW this 28th day of January, 2009, in accordance
with the acconpanyi ng Menorandum and Order, JUDGVENT | S ENTERED:
1. In favor of plaintiffs regarding Ferren's
| ndi vi dual i zed Educational Plan and the School District's service
as a Local Educational Agency for three years and agai nst
def endant School District of Philadel phia on these issues; and
2. In favor of defendant School District of
Phi | adel phi a and agai nst plaintiffs regarding the decl arati on of

Ferren's last valid | EP as pendent under 20 U.S.C. § 1415(j).

BY THE COURT:

__\s\Stewart Dal zell



