IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ESSENCE ALLEN- VRl GHT,
Plaintiff, E CIVIL ACTI ON
vs. E No. 07-cv- 4087
ALLSTATE | NSURANCE CO.

Def endant .

VEMORANDUM AND ORDER

Joyner, J. Decenber 17, 2008

Backgr ound

Plaintiff brings this action on behalf of herself and
simlarly situated proposed class nenbers. Plaintiff seeks
certification of the follow ng cl ass:

Al'l property owners |ocated within the Conmonweal t h
of Pennsyl vani a who have been issued policies of

i nsurance providi ng replacenent cost coverage for
damage to real property by Allstate I nsurance Conpany
and/or its subsidiaries, affiliates and/or related
entities including but not limted to Allstate

I ndemmity Conpany and Al |l state Property and Casualty
I nsurance Conpany (“Allstate”) during the 6 (siXx)
years prior to the filing of this Conplaint, whose

I nsured properties sustained a covered | oss, where
Al'l state issued paynent to the policyhol ders for
repair of the covered loss but limted the paynent of
the contractor’s overhead and profit to 5%

Pl. Mt. Plaintiff alleges that in 2003, Defendant All-State
| nsurance began arbitrarily paying 5% overhead and profit for

general contractors, instead of the industry-w de standard of 20-



25% to claimants covered under Allstate’s replacenent cost
insurance policies. Plaintiff alleges that they did so in breach
of contract and in violation of Pennsylvania state |aw, 42 PA
Cons. StaT. 88371 (2008) and 73 PA. STtAaT. ANN. §8201-9.2 (2008).

Def endant denies that it pays 5% overhead and profit to general
contractors and clains that the 2003 change in pricing resulted
froma change in their internal pricing software. Defendant
further asserts that the new software resulted in different claim
classifications, including a category that requires the use of a
“specialty” contractor, who would receive 5% overhead and profit,
and not a general contractor, who would receive 20-25% over head
and profit. Defendant clains that the paynents have renai ned
“neutral” but have been conputed differently. Plaintiff seeks to
certify this class for all clients who were “limted’” to 5%
“contractor’s overhead and profit” in their clains.

Plaintiff originally filed this class action suit in state
court, but it was renmoved to this Court pursuant to 28 U.S.C. 8§
1332(d) (2) on Septenber 28, 2007.! Plaintiff sought class
certification by notion on October 8, 2008, and Def endant

responded i n opposition on Novenber 7, 2008.

St andard

This Court has subj ect matter jurisdiction over the clains because,
pursuant to 28 U. S. C. 81332(d)(2), the parties to this class action suit are
diverse in citizenship and the matter in controversy exceeds $5, 000, 000,
excl usive of costs and interests.



As this is a notion for class certification, this Court wll
accept as true the substantive allegations in the Conpl aint and
will not inquire into the nerit’s of the plaintiff’s claim

Cullen v. Whitman Med. Corp., 188 F.R D. 226, 228 (E. D. Pa.

1999); Eisen v. Carlisle & Jacquelin, 417 U S. 156, 177-178

(1974). Hence, this Court will focus exclusively on whether the
plaintiffs have net the burden of proving the requirenments as set
out in Fed. R Cv. P. 23 to constitute a class. Eisen, 417 U S.
at 163.

First, “[a] prerequisite to a Rule 23 action is the actual

exi stence of a ‘class.’” Sanneman v. Chrysler Corp., 191 F.R D

441, 445 (E.D. Pa. 2000) (citing Inre A H Robins Co., 880 F.2d

709, 728 (4th Gr. 1989); day v. Anerican Tobacco Co., 188

F.RD 483 (S.D. Ill. 1999)). Fed. R Cv. P. 23(a) requires
four initial elenments to be sufficiently proven by the plaintiff
in class action certification: numerosity, commonality,

typicality and adequacy. Baby Neal v. Casey, 43 F.3d 48, 55 (3d

Cir. 1994); Barabin v. Aramark Corp., 210 F.R.D. 152, 157 (E.D.

Pa. 2002); Sanneman, 191 F.R D. at 445. Additionally, the action
must fall within one of the categories of Fed. R Cv. P. 23(b),
in this instance, Rule 23(b) (3), to be certified. Id. Fed. R
Cv. P. 23(b)(3) requires the predom nance of common clains and
the superiority of a class action as a nethod of adjudication.

This Court undertakes a thorough exam nation of each of the



factors in Rules 23(a) and (b) to determ ne whet her the class may
be certifi ed.

Finally, we note that substantive state |law of the |aw of
Pennsylvania will followed, as the clains arise under
Pennsyl vania state |law and “state | aw as announced by the hi ghest
court of the State is to be followed by federal courts where the

underlying question is one of state law.” Erie R Co. V.

Tonpkins, 304 U S. 64, 78, 58 S. C. 817, 82 L. Ed. 1188 (1938).

Di scussi on

1. Class Definition
As a prelimnary matter, to be certified, the class nust be

“sufficiently identified without being overly broad.” Sannenman

v. Chrysler Corp., 191 F.R D. 441, 445 (E.D. Pa. 2000). Wile
this is a basic and |iberal requirenent, defendant all eges that
the verb “limts” within the class definition creates a problem
in that to say that the contractor’s overhead and profit was
“limited” would necessitate an individualized determination as to
whether a potential class member was entitled to more than 5%,
but was given only 5%. Id. 1In recent cases concerning overhead
and profit, Pennsylvania state courts have determ ned that

whet her a claimshould receive paynent for general contractor’s
overhead and profit (GCOP) is an individual determ nation

i nvol vi ng nunerous case-specific factors to ultimately determine



whether the use of a general contractor was “reasonably likely.”

Mee v. Safeco Insurance Co., 2006 Pa. Super. 257, 908 A.2d 344

(2006); Gilderman v. State Farm Insurance Co., 437 Pa. Super.

217, 649 A.2d 941 (1994). If the use of a general contractor is
reasonably likely based on an individual assessment, then the
claim requires GCOP. Id. Hence, the definition, in so far as it
woul d require individual determ nations of whose contractor
overhead and profit was actually “limted,” is problematic. It
appears that allowng certification of all nenbers whose overhead
and profit was “limted” would necessitate the Court to determ ne
each nenber that was entitled, under replacenent cost coverage,
to a general contractor’s overhead and profit of 20-25% but was
instead /imted to 5% overhead and profit — a case-specific
investigation. The probleminherent in the definition
foreshadows deficiencies with the requirenents of Fed. R Cv. P.

23(a)(3) and (4) and wll be addressed accordingly.

2. Nunerosity

Plaintiff alleges that the claimants “limted” to 5%
contractor overhead and profit would be in the thousands. Pl.
Mot. Brf. 11. Defendants do not dispute that there are thousands
of persons covered by replacenent cost coverage in Pennsylvania
who received 5% overhead and profit and has stipulated to this

factor. Pl. Mot. Brf., Exh. N.



3. Commonal ity

To nmeet the burden of commnality, plaintiff nust
denonstrate that the naned plaintiffs “share at |east one
gquestion of fact or law with the grievances of the prospective

class.” Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cr. 1994)

(citing Inre “Agent Orange” Prod. Liab. Lit., 818 F. 3d 145, 166-

67 (2d Cr. 1987)). The class nenbers are not required to share
all of the sane clains and factual differences anong the cl ains
“do not defeat certification.” Baby Neal, 818 F.3d at 56 (citing

Ei senberg v. Gagnon, 766 F.2d 770 (3d G r. 1985); Troutman v.

Cohen, 661 F. Supp. 802, 811 (E.D. Pa. 1987)). Further, the
differences between the individual claims of class members do not
destroy commonality if "it is unlikely that differences in the
factual background of each claim will affect the outcome of the

legal issue." Califano v. Yamasaki, 442 U.S. 682, 701 (1979).

“I't is not, however, sufficient nerely to show a factual or |egal
guestion that nust be answered for each class nenber. The
proponent of class certification nmust show that class nenbers
share a common questi on whose answer is anenable to class-w de

resolution.” Exelon v. Gaston, 247 F.R.D. 75, 82 (E.D. Pa.

2007). The U. S. Suprene Court has held that class action
litigation is warranted when the issues “turn on questions of |aw

applicable in the sane manner to each nenber of the class.” Gen.



Tel. Co. of the Southwest v. Falcon, 457 U S. 147, 155 (1982)

(quoting Califano, 442 U.S. at 701).

Plaintiff sets out common questions between class members to
demonstrate the commonality requirement. Pl. Mot. Brf. 12.
Defendant, however, disputes commonality, arguing that while the
proposed class members may rely on the same “theory” of recovery,
the resolution of the questions set out would have to be done on
a case-by-case basis, undercutting the purpose of class action
litigation and negating commonality.

This Court agrees that the questions plaintiff presents
would involve factual determinations that would beg this Court to
make case-by-case determinations as to class membership and fails
to see how any one question has an answer that is amenable to

class-wide resolution.? As noted, a claimant is entitled to GCOP

’Gaston, 247 F.R D. at 82. Question (1) asks “[w] hether the
classification of the clains of the plaintiff and class nenbers as ‘not very
conpl ex’ by the Defendant is arbitrary and capricious[.]” To determ ne the
conplexity of any clai mwould require an individualized determ nation into
whet her a general contractor woul d have been reasonably necessary for each
proposed cl ass nenmber and, therefore, would not be a conmobn question
Questions (2), (3), and (4) involve questions of whether the payment of 5%
overhead and profit is arbitrary and capricious, whether it is a breach of
insurance contract and whether the 5% payment is in bad faith. In each of
these instances, some of the proposed class members could clearly have
individual claims, if they were entitled to 20-25% GCOP, but were awarded only
5% - but attempting to ascertain which ones deserved the 20-25% would involve
mini-hearings before the claims could be tried. Question (5) asks “[w]hether
the Defendant engaged in deceptive and/or unfair practices by instituting a
claim adjustment procedure that results in lower claim payments to the
plaintiff and class members without notice and without premium changes;”
however, this Court could only determine that the adjustment procedures
results in lower claim payments after reviewing whether the claims were those
in which the use of a general contractor was reasonably likely and, therefore,
those that should have been allotted 20-25% for GCOP. Similarly, question (6)
asks “[w]hether the Defendant vioclated Pennsylvania law by failing to
determine whether its practices ensure payment of all costs that the plaintiff
and class members are reasocnably likely to incur in repairing or replacing

7



where use of a general contractor is reasonably likely; further,
this determination must be made on a case-by-case basis involving
a variety of indicia. Mee, 2006 Pa. Super. at § 14; G |l dernan,
437 Pa. Super. at 226. In this instance, defendant contends that
each class member has had an individualized assessment and,
according to the defendant, it was determined that the use of a
general contractor was not reasonably likely and that only a
speciality contractor would be appropriate. Plaintiff, however,
contends that by using the term “contractor” and by allowing any
overhead and profit, that the defendant has made the
determination that the use of a general contractor is reasonably
likely, but that Allstate has arbitrarily reduced the overhead
and profit from a standard 20-25% to 5%.

If this Court accepts as true that Allstate is arbitrarily
paying 5% instead of 20-25% overhead and profit for claims that
are reasonably likely to use a general contractor, each class
member would still be left to prove that, in fact, their claim
deserved GCOP from the outset because a general contract was

reasonably likely to be used - by its nature, an individual

their property damages by an insured peril.” This question would necessitate
individualized inquiry into whether the plaintiff or class members received
payment for all reasonably likely costs, including whet her a genera

contractor was reasonably likely to be needed for the job, and therefore woul d
not be comon anong all identified class nenbers.

8



inquiry.? A class action must include common questions of facts
or law to survive certification and in this case, it appears
impossible to collect class members whose claim would be amenable
to a class action without mini-hearings to determine which
persons were entitled to 20-25% GCOP, but were “limted” to 5%

overhead and profit. See Klotz v. Trans Union, LLC, 246 F.R.D.

208, 217 (E.D. Pa. 2007) (“The potential efficiencies of a class
action are not realized where an individual assessment of each

putative class member's claims must be made.”); Kline v. Sec.

Guards, Inc., 196 F.R.D. 261, 272 (E.D. Pa. 2000) (“We conclude

that because each member must prove liability and damages,
individual issues will predominate over common issues of the

litigation.”); Forman v. Data Transfer, 164 F.R.D. 400, 404 (E.D.

Pa. 1995) (“[CJourts have been unwilling to find comonality
where the resolution of ‘conmmon issues’ depends on factual
determnations that will be different for each class
plaintiff.”). Allstate’s liability might be different from one
policy holder to another and there does not seem to be a common
way to assess legal liability. Thus, commonality has not been

established.

4. Typicality

%Al l state continues to pay between 20-25% for GCOP on certain claims;
hence, there is no contention that Allstate has stopped paying 20-25% for GCOP
and started paying only 5%in every case. Def. Resp., Exh. J.

9



Fed. R Cv. P. 23(a)(3) requires that “the clains or
defenses of the representative part[y]” be “typical of the clains
or defenses of the class[.]” Typicality has been interpreted in
“common-sense ternms[,] . . . suggesting that the incentives of
the plaintiffs are aligned with those of the class.” Beck v.

Maxi mus, 457 F.3d 291, 295-296 (3d G r. 2006) (quoting Baby Neal,
43 F.3d at 55).

. Plaintiff has satisfied Rule 23(a)(3) if the
clalns or defenses of the representatives and the
menbers of the class stemfroma single event or are
based on the sanme |egal or renedial theory. O course,
when this is true the standard under subdivision (a)(3)
is closely related to the test for the comopn-question
prerequisite in subdivision (a)(2). On the other hand,
Rul e 23(a)(3) may have i ndependent significance if it
Is used to screen out class actions when the |egal or
factual position of the representatives is nmarkedly
different fromthat of other nenbers of the class even
t hough comon questions of |law or fact are raised.

Weiss v. York Hospital, 745 F.2d 786, 810 (3d G r. 1984) (quoting

7 Wright & A. Miller, Federal Practice and Procedure § 1763, at

614 (1972)). Finally, the Third Circuit has held that, “[w]here
an action challenges a policy or practice, the naned plaintiffs

suffering one specific injury fromthe practice can represent a

class suffering other injuries, so long as all the injuries are

shown to result fromthe practice.” Baby Neal, 43 F.3d at 58

(citing CGeneral Tel. Co. of Southwest v. Falcon, 457 U S. 147,

157-59 (1982)). In this instance, while all of the class nenbers
under the proposed definition received 5% contractor’s overheard

and profit, to establish typicality, plaintiff should show that

10



all of these members suffered some form of injury due to the
challenged practice. In the proposed class, it is unclear if any
injury has resulted for sone class nenbers who woul d be swept
into the definition.* For exanple, a claimnt receiving 5%
overhead and profit for a speciality contractor may sinply not
have had a claimwhere the use of a general contractor was
reasonably likely under the standard set out in Mee and Gilderman
and was never entitled to 20-25% GCOP. Thus, even if the naned
plaintiff, Allen-Wight, proves that she was entitled to GCOP and
that Allstate did not fairly ensure that her | osses were covered
and breached the contract, this determ nati on woul d not
necessarily indicate that any of the other class nenbers were
also entitled to GCOP. Plaintiff’s factual and | egal positions
may be entirely different fromthe other nenbers of the proposed
class; hence, the plaintiff’s claimis not typical of the class
as a whol e.

Typicality al so enconpasses anot her consi deration, that of
defenses that may be unique to the naned plaintiff. “Courts of

appeal s have held that unique defenses bear on both the

“Plaintiff contends that the fact that Allstate’s overall loss ratio
dropped from 73% during 1987-1996, to 59% from 1997 to 2006, could lead a
Court to conclude that each proposed class nenber receiving 5% overhead and
profit, had been receiving 20-25% before 2003, but was now being restricted.
This Court fails to see how an overall loss ratio fromthe conpany as a whol e
t hat spans over two decades woul d preclude the Court fromhaving to
i ndividual |y determ ne whether, in fact, those proposed class nenbers who
recei ved 5% were persons who woul d have received 20-25% before 2003.

11



typicality and adequacy of a class representative.” Beck, 457
F.3d at 297 (citing cases fromthe Second and Seventh Circuits

di scussi ng uni que defenses in class actions). |If the
representative faces chall enges unique to hinself, “the
representative's interests mght not be aligned with those of the
class, and the representative mght devote tine and effort to the
defense at the expense of issues that are common and controlling
for the class.” 1d. The Third Crcuit has articul ated the
standard for such a unique defense to be that “[a] proposed cl ass
representative is neither typical nor adequate if the
representative is subject to a unique defense that is likely to
becone a major focus of the litigation.” 1d. at 301. Defendant
all eges that plaintiff is subject to the unique defense that she
failed to mtigate her damages and provides Plaintiff’s
deposition testinony in support. Def. Resp., Exh. O Exh. K
(Policy). Defendant also alleges that Allen-Wright lacks
standing to sue and did not justifiably rely on any
misrepresentations made by Allstate.> The possible unique

def enses underscore the lack of typicality of the class
representative.

Plaintiff has failed to neet the requirenents of typicality.

5. Adequacy

SThese claims are addressed in Allstate’s Motion for Summary Judgment.

12



The final prong of Rule 23(a) is that of adequacy. To be an
adequate class representative, the plaintiff nust denonstrate
that her interests are sufficiently aligned with those of the
absent class nenbers and that the class counsel is qualified and

will serve the interests of the class. Georgine v. Amchen

Products, 83 F.3d 610, 630 (3d Cir. 1996). Apart fromthe uni que
def enses descri bed above in Part 4, defendant has not chall enged
Al l en-Wight’s adequacy, nor the adequacy of proposed cl ass
counsel, M. \Weeler. Hence, as it appears that no conflict
woul d exi st outside of the possible unique defenses, the

requi renment of adequacy woul d not defeat certification.

6. Rule 23(b)(3)

Plaintiff brings this action under Rule 23(b)(3). Rule
23(b)(3) class actions are appropriate where “questions of |aw or
fact common to the nenbers of the class predom nate over any
questions affecting only individual nenbers” and a class action
woul d be “superior to other available nmethods for the fair and
efficient adjudication of the controversy.”

a. Predom nance

Plaintiff contends that the central issue to the action is
“whet her the defendant’s practice of paying only 5% for
contractor’s overhead and profit is arbitrary and viol ative of

Pennsylvania law.” Pl. Mt. Brf. 16. Plaintiff holds that this

13



“conmmon” central issue relates to all three causes of action
(breach of contract, bad faith and consuner protection) and
predom nates the class action. Wile factual differences wll
not defeat predom nance, “[a]ny individual differences . . . nust
be of | esser overall significance than the common issues, and

t hey nust be manageable in a single class action.” See Chin v.

Chrysler Corp., 182 F.R D. 448, 453 (D.N. J. 1998). Though this

Court has determ ned commnal ity does not exist, we wll
neverthel ess exam ne each claimin turn to assess the
predom nance of commonality.

To prove breach of contract, as there is no actual mention
of contractor’s overhead and profit in the contract itself,
plaintiff would have to prove that her contract was breached
because Allstate failed to give her the amount owed under the
insurance policy, in that they gave her only 5% overhead and
profit, when she was entitled to 20-25%. Def. Resp., Exh. K.
The plaintiff states, “[p]roof that Allstate breached its
contract wwth Allen-Wight would al so prove that Allstate
breached its contract with all class nenbers.” Pl. Mt. Brf. 17.
However, proof that Allstate breached its contract with Allen-
Wi ght does not necessarily tend to prove that Allstate breached
its contracts as to other class nenbers because, based on their
case-by-case evaluations, the use of a general contractor nay not

have been reasonably likely for any of the other class nenbers,

14



even if it was reasonably likely for Allen-Wight. The contract
itself nmakes no nention of any contractors or contractor’s
overhead and profit, |eaving each claimto be determ ned
individually. See Def. Oppos., Exh. K. Hence, there is no
predominant question that could be answered among class members
as to breach of contract.

Simlarly, plaintiff argues commnality under an insurance
bad faith cause of action, pursuant to 42 PA Cons. STAT. § 8371
(2008), alleging that Allstate unfoundedly refused to pay
benefits owed under contact out of self-interest. Plaintiff
argues that bad faith resulted when Allstate “restricted”
paynent. However, even if it was proven Al lstate acted in bad
faith towards Allen-Wight in paying only 5% there would be no
indication that Allstate acted with bad faith towards any ot her
cl ass nmenber who al so received 5% speciality contractor’s
overhead and profit unless this Court were to review each claim
for restrictions.

Finally, plaintiff alleges predom nance in a consuner
protection cause of action pursuant to the Unfair Trade Practices
and Consuner Protection Laws (“UTPCPL”) 73 Pa. STAT. ANN. §201-
2(4) (xxi), which provides a private cause of action for deceptive
conduct. In order for a private actor to succeed under this
provi sion, he nust prove the elenents of comon-I|aw fraud,

justifiable reliance, causation and damages. Colaizzi v. Beck,

15



2006 Pa. Super. 41, T8, 895 A 2d 36, 39 (2006) (quoting Sewak v.
Lockhart, 699 A 2d 755, 761 (Pa. Super. 1997)). Indeed, in a
recent class action, the Third Crcuit held that the naned
plaintiff “nust allege . . . that he and other putative class

members justifiably relied on [the defendant’s] deceptive

conduct.” Hunt v. United States Tobacco Co., 538 F.3d 217, 229

(3d Cr. 2008). Thus, justifiable reliance of each nenber nust
be established under 73 Pa. Star. ANN. §201-2(4) (xxi).

Kondtratick v. Beneficial Consunmer Discount Co., No. 04-8495,

2006 W. 305399, at *7 (E.D. Pa. Feb. 8, 2006) (“UTPCPL cl ains are
not anenable to class treatnent because of this need for an
i ndi vidualized inquiry into the proof of reliance, causation, and

damages for each class nenber.” (citing Debbs v. Chrysler Corp.

810 A. 2d 137, 157-58 (Pa. Super. 2002)); Dawson v. Dovennuehl e

Mortg., Inc., 214 F.R D. 196, 201 (E.D. Pa. 2003) ("Because
reliance is an essential elenent that nust be proven in UTPCPL
clainms and other state consuner fraud clainms, the court finds

t hat individual questions of |aw and fact predom nate over any
common questions with respect to the pending claim thereby
precluding class certification pursuant to Rule 23(b)(3).").
Hence, this Court would ultimately have to determ ne whet her each
class nenber justifiably relied on the defendant’s conduct to
advance the claim in direct opposition to the commonality

requi renent.
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Plaintiff argues that this analysis would be unnecessary
because the relationship between insurers and insureds is that of
a fiduciary, and as such, the reliance can be presuned. To
support the contention that a fiduciary duty exists between

insurer and insured, plaintiff cites to Ronmano v. Nationw de

Mutual Fire, 435 Pa. Super. 535, 550 (1993), which cites to G ay

v. Nationwide Ins. Co., 422 Pa. 500, 504 (Pa. 1966), for this

proposition. However, in both cases, the insurer had
affirmatively taken on the confidential relationship. The court
stated, “by asserting in the policy the right to handle al

cl aims against the insured, including the right to make a bi nding
settlenment, the insurer assunes a fiduciary position towards the
i nsured and becones obligated to act in good faith and with due

care in representing the interests of the insured.” Gray, 422

Pa. at 504 (quoting Gedeon v. State Farm Mutual Autonobile Ins.
Co., 410 Pa. 55, 59, 188 A 2d 320, 322 (1963)). Specifically,
“[t]he insurer assunes a fiduciary duty when it asserts a stated
right under the policy to handle all clains against the insured,

including the right to make a binding settlenment.” Connecti cut

| ndem Co. v. Markman, No. 93-799, 1993 U.S. Dist. LEXIS 10853,

1993 W 304056, at *5-6 (E.D. Pa. Aug. 6, 1993) (citing cases).
Because a fiduciary relationship is created only in certain
ci rcunst ances, “under Pennsylvania law, insurers generally do

not owe a fiduciary duty to their insureds.” Smth v. Berg, No.
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99- 2133, 2000 U.S. Dist. LEXIS 4513, 2000 WL 365949, at *14-15
(E.D. Pa. Apr. 10, 2000) (citing cases).

Hence, w thout extraordi nary circunmstances, it cannot be
determ ned that each class nenber is in a fiduciary relationship
with Allstate by virtue only of the contract.® To investigate
whet her a fiduciary relationship existed between each cl ass
menber and Allstate would lead this Court down the road of
addi tional individualized determ nations as to each cl ass
menber’s relationship to All state and woul d not relieve the
burden of assessing each claim for justifiable reliance. Thus,
the solution would contain the same individualized burden as the
problemthat plaintiff purports to solve.

Overall, the predom nance requirenent of Rule 23(b)(3) is
“far nore demandi ng” than the commonality requirenent of Rule

23(a)(2). Inre LifeUSA Holding, 242 F.3d 136, 144 (3d Cr

2001) (citing Anthen Products v. Wndsor, 521 U S 591, 623-24

(1997)). In this case, determ ning which class nenbers could
rai se these causes of action would require extensive individual
analysis as to each of their clainms. Thus, liability could not
be determ ned for the whole, only for each individual class
menber.

Common cl ainms do not predom nate over individual questions.

%This Court further notes that there is no contention that Al l en- Wi ght
ever sought counsel or advice fromAllstate or any of its agents regarding
overhead and profit and was represented by her own public adjuster throughout
the process. Def. Resp., Exh. O

18



b. Superiority

Plaintiff also bears the burden of show ng that class action
litigation would be superior to other nethods of litigation.
Fed. R Cv. P. 23(b)(3). Wuere a court finds that a | ack of
predom nance, as we do here, it is often the case that the court
also finds a class action is not the superior method of

litigation. Kline v. Security Guards, Inc., 196 F.R D. 261, 273-

74 (E.D. Pa. 2000). As we find that individualized inquiries
woul d be needed to even conpose the class, it appears to this
Court, then, that a class action is not the superior nmethod to
l[itigate whether Allstate insureds were arbitrarily “limted” to
5% overhead and profit. It follows that the m ni-hearings needed
to determ ne class nenbership and, potentially, the additional
heari ngs needed to determ ne the expectations or reliance of

i ndi vi dual class nenbers woul d nmake this class unmanageabl e.

I n support of superiority, Plaintiff argues that the damage
awards for each individual claimwould be small (at approximtely
$2,500.00) and therefore it would be unlikely for individuals to
retain attorneys and litigate. Defendant, however, asserts that
i nsureds can demand appraisals to challenge the estimate under
the contract or under 40 Pa. STAT. ANN. §636, bring administrative
complaints in line with 40 Pa. StaT. ANN. §1171.5(a) (11) or 31 Pa.
Code § 59.12, or bring individual actions against the insurance

conpany. Defendant al so asserts that nunerous such indivi dual
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actions are often commenced and litigated in arbitration.
We find that trying this class action woul d be unmanageabl e

and is not the superior nmethod to litigate the clains at issue.

Concl usi on

As the Plaintiff has failed to establish commonality,
typicality, predom nance and superiority, as required by Fed. R

Civ. P. 23, this Court denies class certification.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESSENCE ALLEN- VRl GHT,
Plaintiff, E CIVIL ACTI ON
vs. E No. 07-cv- 4087
ALLSTATE | NSURANCE CO.

Def endant .

ORDER
AND NOW this 17t h day of Decenber, 2008, upon
consideration of Plaintiff’s Mdtion for Class Certification (Doc.
No. 27), and Defendant’s Response in Opposition (Doc. No. 31),
and for the reasons set forth in the attached Menorandum it is

hereby ORDERED that the Mtion is DEN ED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




