IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VANTAGE TECHNOLOG ES : Cl VIL ACTI ON
KNONLEDGE ASSESSMVENT, LLC :
V.
COLLEGE ENTRANCE EXAM NATI ON :
BOARD : NO. 08-4743
MEMORANDUM
Bartl e, C. J. Decenmber 18, 2008

Plaintiff, Vantage Technol ogi es Know edge Assessnent,
LLC ("Vantage"), initiated this contract and tort action in the
Court of Common Pl eas of Bucks County agai nst defendant Coll ege
Ent rance Exami nation Board ("Coll ege Board"), a not-for-profit
corporation. College Board tinely renoved the action to this
court in Cctober, 2008.

Before us is the notion of College Board to stay the
i nstant proceedi ngs pursuant to 8 3 of the Federal Arbitration
Act ("FAA'"), 9 US.C 8 1 et seq., pending arbitration of this
di sput e.

I .

The follow ng facts are undi sputed unl ess ot herw se
noted. On May 8, 1998, Vantage and Col | ege Board entered into a
witten contract under which Vantage woul d oversee the online
adm nistration of "WitePlacer,"” College Board' s proprietary
witing assessnment tool. The contract contained an agreenent to

arbitrate disputes arising out of or relating to the contract.



That agreenent expired on June 30, 1999. On May 16, 2001,

Vant age and Col | ege Board retroactively renewed the 1998 contract
by entering into a new witten agreenent containing an identical
arbitration clause. The contract also stated that "[t]his
agreenent may be suppl enented, anended, or revised only in
witing by agreenment of the parties.”

Wth the 2001 WitePl acer Agreenent set to expire on
June 30, 2002, the parties attenpted to renew their witten
contract once nore. Vantage sent to College Board a draft
agreenent which contained the sane arbitration clause that the
parties had included in their previous contracts. This tine
Col | ege Board rejected the draft. Nonetheless, the parties
continued to do business without a witten contract.

On July 1, 2002, Vantage sent a letter (the "2002
letter”) to College Board in which it stated its intention to
continue providing services for College Board only on a day-to-
day basis with respect to the WitePlacer product. The 2002
letter contained a |limted nunber of specific provisions,
including that: (1) fromJuly 1, 2002 onward, Vantage would bi l
Col | ege Board "$6.50 per human test"” and "$2.95 for each
IntelliMetric score rendered”; and (2) "term nation and
jurisdiction of this arrangenment will be at Vantage's sole
di scretion.” Vantage also stated in the letter that "[t]here are
no further understandings."

Col | ege Board contends that it never received the 2002

letter and was unaware of it until the instant litigation

-2-



commenced. It notes that Vantage provided services for severa
months after July 1, 2002, at lower pricing terns than those
listed in the letter. |In response Vantage has provi ded an
affidavit from Peter Mirphy, Chief Executive Oficer of Vantage.
Mur phy states that the 2002 | etter was both hand delivered and
sent via U S. Miil to a College Board executive, Sandra Hol st, at
the New York office of College Board in July, 2002.°

In any event, fromJuly 1, 2002 until July 1, 2008,
Vant age continued to provide the WitePlacer services without a
formal contract signed by both parties. In 2005, Vantage
prepared a second draft WitePlacer contract which, anong ot her
t hings, provided for arbitration in | anguage identical to the
original WitePlacer agreenent. College Board again rejected the
draft. On July 1, 2008, College Board and Vantage entered into a
new witten WitePlacer contract w thout an arbitration cl ause.

Coll ege Board initiated arbitration in August, 2008,
seeking a declaratory judgnment concerning unpaid suns clai ned by
Vant age under the 2002 letter agreenent. |In Septenber, 2008,
Vantage filed the instant |law suit in state court. The conplaint

i ncludes clainms for unjust enrichment, breach of contract, fraud

1. College Board submtted an affidavit of one of its enpl oyees
in which he stated that neither the 2002 letter nor any nention
of it could be found in the conpany's files as of COctober, 2008.
However, that enployee did not join College Board until 2003, a
nunber of nmonths after Peter Murphy said he mailed and hand
delivered the 2002 letter. Since the enployee had no personal
know edge whet her or not Coll ege Board received the 2002 letter,
his affidavit has no probative value in this regard.
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in the inducenment, negligent m srepresentation, and false
prosecution of an arbitration claim
.
Any arbitration provision in an agreenent affecting
interstate commerce is subject to the Federal Arbitration Act.

Moses H. Cone Mem Hosp. v. Mercury Constr. Corp., 460 U S 1, 24

(1983); 9 U.S.C 8 2. Federal substantive |aw governs
arbitrability determ nati ons under the FAA although state
contract | aw principles, including defenses, may be applicable.

Harris v. Geen Tree Fin. Corp., 183 F.3d 173, 179 (3d Cr

1999). On a notion to stay pending arbitration, the role of the
court is to determ ne whether the parties have agreed to submt
the dispute to arbitration and not to rule on the nerits of the

di spute. See Medtronic AVE, Inc. v. Advanced Cardi ovascul ar

Sys., Inc., 247 F.3d 44, 55 (3d Gr. 2001).

The dispute in question arose between the parties at a
time after the expiration of their witten contract containing an
arbitration clause and before the comencenent of their 2008
witten contract which did not include an arbitration provision.
The question before us is whether the parties continued to be
bound by the arbitration clause of an expired commercial contract
when the parties have continued to do business after that
contract's expiration.

Col | ege Board, which contends that the arbitration

cl ause survived, relies on Luden's Inc. v. Local Union No. 6 of

Bakery, Confectionery and Tobacco Workers' Int'l, 28 F.3d 347 (3d
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Cr. 1994). There, a | abor union attenpted to conpel arbitration
agai nst an enpl oyer despite the recent |apse of the collective
bar gai ni ng agreenent ("CBA") which mandated such arbitration of
di sputes. The enpl oyees, however, had continued to fulfill their
duties under the CBA while a new CBA was bei ng negoti at ed

Judge Becker, witing for a mgjority of the court,
described the long history of arbitration as the standard net hod
of dispute resolution in |abor matters. Luden's, 28 F.3d at 359-
60. He enphasi zed that such clauses are typically included for
the workers' benefit in return for a promse not to strike or
| ock-out. 1d. at 357 n.16. That is to say, "[t]he enployer's
uninterrupted fidelity to the arbitration provision stood as the
i mplied consideration for the enpl oyees' continued diligent and
| oyal service." 1d. at 357. The court explained that by
"reap[ing] the benefits" of the enpl oyees' continued | abor, the
enpl oyer had inplicitly assented to an "inplied-in-fact™
agreenent to arbitrate. |d. at 355-61. While the court inits
opinion referred to general contract principles, it was careful
to describe its holding narrowy:

We hold that in a continuing enpl oynent

relationship an arbitration cl ause nmay

survive the expiration or termnation of a

CBA intact as a termof a new,

inmplied-in-fact CBA unless (i) both parties

in fact intend the termnot to survive, or

(1i) under the totality of the circunstances

either party to the | apsed CBA objectively

mani fests to the other a particularized

intent, be it expressed verbally or

non-verbally, to disavow or repudiate that

term This result injects substantially nore
stability and certainty into | abor |law, and

-5-



pronotes the primary statutory objectives of

peaceful and stable | abor relations

under pi nning the NLRA, at the slight cost of

a notice requirenent forcing a party to nake

clear its wish no longer to abide by the

arbitration cl ause.

Judge Alito, now a justice of the United States Suprene
Court, filed a dissenting opinion. He expressed skepticism at
the court's conclusion that the parties had agreed to an
"inplied-in-fact” arbitration clause where the enployer's assent
to that provision was not apparent fromthe record. 1d. at 364-
65 (Alito, J., dissenting). He further cautioned that the
maj ority had bound the parties to arbitration "by operation of

| aw' rather than by nutual assent, raising a possible conflict

with the decision of the Suprene Court in Litton Fin. Printing

Div. v. NLRB, 501 U. S 190, 198-99 (1991). |[d. at 355-56 (Alito,

J., dissenting).
A | ater case confirms our reading of the limted

breadth of Luden's. In Bogen Commt'ns, Inc. v. Tri-Signal

Integration, Inc., the plaintiff sought to conpel an arbitration

in a conmercial context where the contract requiring such
arbitration had expired two years previously but where the
parties had continued to do substantially simlar business. Gv.
A. No. 04-6275, 2006 W. 469963 (D.N.J. Feb. 27, 2006), aff'd, 227
Fed. App'x 159 (3d Cr. 2007). The district court refused to
order arbitration even though the defendant had not explicitly
disclaimed the arbitration clause at any point during the two

years of continuing performance after the contract's expiration.



The court placed heavy enphasis on the fact that the expired
contract had a provision requiring that nodifications, including
renewal , be acconplished only through a witing signed by both
parties. 1d. at *4. The Court of Appeals affirmed the refusal
to conmpel arbitration under these circunstances.

On the record before us, it is undisputed that the
contract which required the parties to submt disputes to
arbitration had expired and that nodifications to that contract,

i ncludi ng extensions of its termnation date, were required to be
made in a witing signed by both parties. No such nodifications
were ever made.? At no point after July 1, 2002 did Vantage take
any ot her action suggesting that it considered itself bound to
arbitration with respect to disputes arising fromthe WitePl acer
contract.® And as in Bogen, the nbst recent contract signed by
the parties does not contain an arbitration cl ause.

We also note that the facts in this case bear little
simlarity to those addressed by our Court of Appeals in Luden's.
There, the backdrop of | abor relations was critical to the
decision. Arbitration clauses in such cases are typically

i ncluded for the express benefit of |abor in exchange for a

2. W need not reach the question whether the 2002 letter
governed the parties' relationship between 2002 and 2008 because
we concl ude that Vantage's obligation to submt disputes to
arbitration elapsed on June 30, 2002.

3. The parties did not arbitrate any disputes arising out of the
WitePlacer contract between July 1, 2002 and the begi nni ng of
the instant dispute over six years later. The arbitration
clauses in the 1998 and 2001 WitePlacer contracts, |ikew se,
were never invoked by either party.

-7-



prom se not to strike. Luden's, 28 F.3d at 357. No simlar
exchange exists where two sophisticated commercial entities
mutual Iy decide to continue their relationship on a day-to-day
basis in the absence of an agreenent signed by both.

Wil e federal policy favors arbitrati on and doubts
concerning the scope of coverage shoul d be resol ved accordingly,

see M tsubishi Mtors Corp. v. Soler Chrysler-Plynmouth, 473 U S.

614, 626 (1985), this policy cannot be invoked to create an
arbitration provision in a contractual relationship where no such
provi sion exists. In sum we conclude that the parties did not
assent to the arbitration of disputes arising during the tine
period pertinent here. Accordingly, we will deny the notion of

Col l ege Board to stay this action pending arbitration.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VANTACGE TECHNOLOG ES ) C VIL ACTI ON
KNOWLEDGE ASSESSMENT, LLC

V.
COLLEGE ENTRANCE EXAM NATION
BOARD ) NO. 08-4743
ORDER

AND NOW this 18th day of Decenber, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the notion of defendant Coll ege Entrance Exam nation
Board to stay this action pending arbitration is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



