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This is a dispute over the construction of Skirkanich
Hal | at the University of Pennsylvania. 1In the initial
conplaint, plaintiff Quinn Construction, Inc. (“Quinn”), a
concrete subcontractor on the project, sued Skanska USA Bui l di ng,
Inc. (“Skanska”), the general contractor, and Tod Wllians/Billie
Tsien Architects LLP, the architect, for allegedly causing Quinn
to incur delays in conpleting its work that resulted in
contractual penalties. Inits initial answer, Skanska (in
addition to making other clains and inpl eadi ng ot her defendants)
counter-clained against Quinn and filed a third-party conpl ai nt
agai nst Harl eysville Mitual I|nsurance Conpany (“Harleysville”),
whi ch had issued two surety bonds for Quinn's perfornance.

Harl eysvill e has now noved for summary judgnment on the
ground that the ternms of the bonds do not require it to i ndemify
Skanska or hold it harm ess under any circunstances, and indeed
“do not obligate Harleysville to do anything.” Harleysville Mem

of Law at 7. The Court does not agree that the |anguage of the



bonds i nposes no obligation on Harleysville and wll therefore
deny Harleysville s notion.

The two bonds are a perfornmance bond and a | abor and
mat eri al paynment bond. The | anguage of both was drafted by
Skanska and both bonds have a simlarly convoluted structure and
substantially simlar |anguage.

Both bonds first set out an obligation owed by Quinn
and Harleysville to Skanska and the University of Pennsyl vania
(“Penn”). They both state that Quinn, as principal, and
Harl eysville, as surety, are “jointly and severally held and
bound” unto Skanska and the University of Pennsylvania (“Penn”)
as obligees in the sumof $5,903,760 (the sane sum for each bond)
“for the paynment of which” Quinn and Harleysville “jointly and
several ly bind” thenselves and their successors and assigns.

Each bond then incorporates the terns of the contract
bet ween Qui nn and Skanska and sets out a separate condition under
whi ch Quinn and Harleysville s obligation will be excused.

In a “whereas” clause, both bonds state that Quinn and
Skanska entered into a contract on August 12, 2004, under which
Quinn was to performpart of the construction of Skirkanich Hall.
The bonds then incorporate this contract by reference into their
terms: “said Contract and each and every part therof is hereby
referred to and by this reference made part hereof with the sane
full force and effect as if set forth herein.”

The performance bond then states that, as a condition
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of Quinn and Harleysville's obligation, if Quinn 1) “shal
faithfully perfornt all its obligations of its August 12, 2004,
contract with Skanska “in the manner and within the tinme set
forth therein” (unless properly extended) and if Quinn “shal
hol d [ Skanska and Penn] harm ess from any | oss or danage
occasioned to any person or property” (including Skanska’s and
Penn’s property) and 2) “shall indemify and hold harm ess
[ Skanska and Penn] fromany loss, liability, cost, damage or
expense, including attorney’'s fees, by reason of the failure of
performance as specified,” then Quinn and Harleysville's
“obligation shall be void’ but otherw se shall be in full force
and effect.

The | abor and naterial paynent bond states that, if
Qinn 1) “shall pronptly and in full pay” all |aborers,
subcontractors and suppliers (including Skanska) and pay al
t axes, insurance prem uns, and ot her paynents “necessary to
insure orderly prosecution of work” and “attorneys’s fees,
interests, or other itens or services used in upon, or for, or
incurred in connection with the Wirk to be perforned under the
Contract” and 2) shall indemify and hold harm ess [ Skanska and
Penn] from any cost, damage or expense, including attorney’s
fees, by reason of any failure to do so,” then Quinn and
Harl eysville' s “obligation shall be void” but otherw se shall be
in full force and effect.

The bonds both al so provide that neither a change to
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the ternms of the contract nor any exercise by Skanska of its
contractual or other renedies in the event of Quinn's default,
shal |l affect Harleysville's obligation under the bonds.

In arguing for sunmary judgnent, Harleysville takes the
position that the “plain | anguage” of the bonds “is silent” as to
any obligation owed by Harleysville to Skanska and that “under
the terns of the Bond[s], Harleysville is not obligated to do
anything.” Harleysville reads the conditions of the bonds to
i npose obligations on Skanska, not Harleysville, and therefore
bel i eves t he paragraphs setting out those conditions are
“essentially nmeaningless.” Harleysville also argues that the
bond does not require Harleysville to indemify Skanska and says
(itncorrectly) that the bonds do not nention the term
indemification. Harleysville Mem of Law at 7, 11-12, 12.

None of Harleysville' s argunents are well taken. The
first paragraphs of both the performance bond and the | abor and
mat eri al paynment bond expressly inpose an obligation on
Harl eysville (and Quinn) and state that the two are bound as
obl i gees for the paynment of $5,903,760 for each bond. The bonds
then provide that this obligation can be excused if certain
conditions occur: for the performance bond, that Quinn perform
its contractual obligations and i ndemify and hol d harnl ess
Skanska and Penn for any failure to do so; and for the | abor and
materials bond, that Quinn pronptly and fully pay for all |abor,

materials and ot her paynents required to do the contracted work,
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and i ndemi fy and hold harm ess Skanska and Penn for any failure
to do so.

The structure of the bonds is therefore different from
an ordinary contract. In nost contracts, a party’'s obligation to
performis triggered only if certain conditions occur. Here,
under the ternms of the bonds, Quinn and Harleysville' s obligation
to pay conmes into existence when the bond is signed and then is
excused only if certain conditions occur. Wile unusual, this
type of |anguage is apparently not uncomon in the construction
i ndustry. See 4 Philip L. Bruner & Patrick J. O Connor, Jr.,

Bruner and O Connor on Construction Law 8§ 12:14 (West) (“The

per formance bond obligation traditionally is expressed in
condi ti onal ‘defeasance’ |anguage, which sinply declares a bond
obligation null and void upon performance of the bonded contract
in conformance with its terns and conditions.”); Marilyn Klinger,

et al., “Contract Performance Bonds,” in The Law of Suretyship

(Edward G @Gl l agher ed. 2d ed.) (“[T]o this day, many surety
bonds continue to include the rather arcane | anguage that was
used hundreds of years ago to describe, in seem ngly negative
fashion, the surety’s obligation under the bond.”)!?

At | east one decision in this circuit has considered
simlar |language in a surety bond and found it to create a

bi ndi ng obligation that woul d be di scharged “only when the

! Both publications are excerpted in the Appendix to
Skanska’ s Menorandum of Law.



Contractor has ‘pronptly and faithfully’ perfornmed under the

contract.” Tudor Dev. Goup., Inc. v. US. Fid. & Guar. Co., 692

F. Supp. 461, 465 (M D. Pa. 1988). Tudor cites to an earlier
Pennsyl vania state court case that also found that simlar

| anguage in a |l abor and materials bond created an enforceabl e
contract, which gave a supplier a direct right of action against
the bond surety in the event of a contractor’s failure to pay for

supplies. Pa. Supply Co. v. Nat. Cas. Co., 31 A 2d 453 (Pa.

Super. Ct. 1943).

In support of summary judgnent, Harleysville cites to a
nunber of cases hol ding that, under applicable Pennsylvania |aw,
a surety’s obligations extend only to the terns of its bond and

cannot be extended beyond them See, e.qg., Wse Investnents,

Inc. v. Bracy Contracting, Inc., 232 F. Supp. 2d 390, 402-403

(E.D. Pa. 2002); N. Am Specialty Ins. Co. v. Chichester Sch.

Dist., 158 F. Supp. 2d 468 (E.D. Pa. 2001) Downi ngtown Area Sch.

Dist. v. Int’l Fid. Ins. Co., 769 A 2d 560, 566 (Pa Commw. Ct.

2001). Wse and Downi ngt own both invol ved bonds that by their
terms required the surety to pay only for the cost of conpleting
t he bonded project; both courts held that the surety could not be
Iiable for |iquidated damages or attorneys fees incurred by the
contractor for his failure to perform because that obligation was
beyond the express terns of the bond. Wse at 403; Dow ngtown at

566-68. In Chichester, a school district sought to recover

attorneys fees froma surety; the court held that such fees could
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be recovered only if allowed under the terns of the bond,
regardl ess of whether they were all owed under the ternms of the
contract incorporated by reference into the bond, but found that
the bond specifically permtted |egal fees to be recovered. 1d.
at 471-73.

None of these cases are relevant here because, as
di scussed above, the Court has found that the two bonds at issue
create binding obligations on Harleysville that may require it to
pay noney to Skanska, unless the conditions set forth in the
bonds are satisfied. 1In doing so, the Court is not extending
Harl eysvill e’ s obligations beyond the express ternms of the bonds.
In addition, at this stage of the proceedings, the Court is not
defining the precise scope of Harleysville s obligations under
t he bond, or determ ning whether that obligation is excused in
whol e or in part. The Court’s decision to deny sumary judgnent
is based only on its rejection of Harleysville' s argunent that it

has no obligation to Skanska under the surety bonds.

An appropriate Order foll ows.
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AND NOW this 8th day of Decenber, 2008, upon
consideration of the Mdtion for Summary Judgnent of Defendant
Harl eysvill e Mutual | nsurance Conpany (Docket No. 92), and the
response thereto, IT IS HEREBY ORDERED, for the reasons set out

in the acconpanyi ng nmenorandum of |aw, that the notion is DEN ED
BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




