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This is a pro se lawsuit in which plaintiff Jack
Kl i gman chal | enged the decision of the Internal Revenue Service
(“I'RS") not to hire himas a seasonal tax exam ner. This Court
di sm ssed this action on August 17, 2007, for lack of subject-
matter jurisdiction, finding that M. Kligman' s cl ai nms had
al ready been addressed and decided in a prior ruling by the Merit
Systens Protection Board (“MSPB”). The Court found that it
| acked jurisdiction to review the MSPB deci sion, which was within
the exclusive jurisdiction the United States Court of Appeals for
the Federal Crcuit. M. Kligmn appealed the dismssal to the
United States Court of Appeals for the Third G rcuit, which
affirmed in a per curiamorder dated April 8, 2008, and filed in
this Court Novenber 4, 2008

M. Kligman now noves pursuant to Federal Rul e of

Cvil Procedure 60(a) and 60(b) for an order permtting himto



file a second appeal of this Court’s August 17, 2007, Order
dism ssing his case, this tinme with the United States Court of
Appeal s for the Federal Circuit. M. Kligman contends that he
intended his first appeal of this Court’s dism ssal to be nmade in
the Federal Circuit Court of Appeals, and his appeal was
initially docketed in that court, but that he was wongly
per suaded by court personnel that his appeal should be brought in
the Third Crcuit Court of Appeals. He asks that this Court
extend the “tineliness of appeal,” so that he may file in the
Federal Circuit Court of Appeals, the court that he understands
to have subject matter jurisdiction over his appeal.

For the reasons that follow, the Court will deny M.

Kl i gman’ s noti on.

FACTUAL BACKGROUND

In this suit, M. Kligman chall enged the decision of
the Internal Revenue Service (“IRS’) not to hire himas a
seasonal tax exam ner for the 1999-2000 tax season. In
explaining its decision not to hire him the IRStold M. Klignman
that it had applied a regul ation issued by the Ofice of
Per sonnel Managenent (“OPM), the so-called “rule of three.” M.
Kligman al |l eged that the actual reason for his not being hired

was not the “rule of three,” but the fact that he had once been



convicted of a felony, for which he had since received a ful
pardon. He alleged that the IRS had therefore subjected himto a
suitability determ nation without following its procedures for
doing so, and that the application of the rule of three and a
related provision in the RS manual permtted or required the IRS
to engage in a prohibited personnel practice.

Prior to filing this suit, M. Klignman had filed an
earlier lawsuit in this Court in 2005, making simlar clains.

The 2005 | awsuit was dism ssed for failure to exhaust
admnistrative renedies. M. Kligman then pursued his

adm ni strative renedi es before the Merit Systens Protection Board
(“MsSPB”), eventually resulting in a decision by the full board,

i ssued in Cctober 2006, that upheld the OPM s regul ations and the
RS s application of themto M. Kligman. The October 2006 NMSPB
opi nion specifically informed M. Kligman that he had the right
to request a review of the decision by the United States Court of
Appeal s for the Federal Circuit.

M. Kligman did not seek review of the MSPB decision in
the Federal Circuit Court of Appeals, but instead filed this suit
agai nst the IRS on Decenber 5, 2006. The IRS noved to dism ss
for lack of subject-matter jurisdiction, arguing that this suit
was essentially an appeal of the MSPB s October 2006 deci sion

over which the Federal Circuit had exclusive jurisdiction. 1In a



Menor andum and Order dated August 17, 2007 and entered August 20,
2007, this Court granted the IRS s notion and di sm ssed the case
for lack of subject-matter jurisdiction, agreeing that the suit
sought to challenge the COctober 2006 final decision of the NMSPB
and that the Federal Circuit Court of Appeals had excl usive
jurisdiction to hear such a chall enge.

On Cctober 12, 2008, M. Kligman filed a notice of
appeal. M. Kligman's notice of appeal was nade on a pre-printed
formon which M. Kligman wote that he was appealing this
Court’s Order “Dismssing for lack of jurisdiction” entered on
August 20, 2007. The form M. Klignman used was a formfor an
appeal to the United States Court of Appeals for the Federal
Circuit, but the notice was apparently filed in the United States
Court of Appeals for the Third Crcuit. This resulted in two
appel | at e dockets and case nunbers bei ng opened for the sane
appeal, Case No. 07-4042 in the Third Crcuit Court of Appeals
and Case No. 08-3059 in the Federal Circuit Court of Appeals. In
his notion for reconsideration, M. Klignan states that he
intended to file his appeal with the Federal G rcuit Court of
Appeal s because he understood fromthis Court’s August 20, 2007,
Order that jurisdiction over his appeal would lie in that court.

In his notion for reconsideration, M. Kligman says

that, after speaking with personnel in both the Cerk’s Ofice of



this Court and the Third Crcuit Court of Appeals, he decided to
wi t hdraw his appeal in the Federal Circuit Court of Appeals and
pursue his appeal only in the Third Grcuit. The docket for the
appeal in Federal Crcuit Court of Appeals has an entry on
Cct ober 31, 2007, noting the receipt of a letter fromM. Kligman
stating that he wanted his appeal to remain in the Third Crcuit
Court of Appeals. M. Kligman states in his notion that he asked
counsel for the IRSto termnate his appeal in the Federa
Circuit Court of Appeals on Decenber 7, 2007. The Federal
Circuit docket shows that M. Klignman’s appeal in that court was
term nated on Decenber 11, 2007

M. Kligman’s appeal then proceeded in the Third
Circuit Court of Appeals, which affirmed this Court’s dism ssal
for lack of subject-matter jurisdiction in a non-precedential per
curiam opi nion dated April 9, 2008. M. Kligman then petitioned
for rehearing and rehearing en banc, but these requests were
denied. The mandate fromthe Third Crcuit Court of Appeals

i ssued on Novenber 4, 2008.

1. ANALYSI S
M. Kligman noves this Court pursuant to Rule 60(a) and
60(b) to extend the “tineliness of appeal” to allow himto file

an appeal of this Court’s August 17, 2007, Order with the Federal



Circuit Court of Appeals. M. Kligman’s notion will be denied
for two reasons.

First, even if M. Kligman were correct that he should
be allowed to file a second appeal of this Court’s August 17,
2007, Order to the Federal Crcuit Court of Appeals, such an
appeal would be untinely, and this Court (or any court) |acks the
power to extend the tine for appeal. The tine for a party to
file an appeal of a civil judgnent or order is set by statute.
28 U.S.C. 8 2107. In an ordinary case, a party has thirty days
after the entry of the judgnent or order to file a notice of
appeal. § 2107(a). Wuwere, as here, the United States is a
party, all parties shall have sixty days after entry of the
judgnment or order to appeal. The statute allows a district court
to extend the tinme for filing a notice of appeal, but only if
particular conditions are met. § 2107(c). In particular, a
district court can extend the tine for filing an appeal “upon
notion filed not later than 30 days after expiration of the tine
ot herwi se set for bringing an appeal.” § 2107(c). These
statutory restrictions are jurisdictional and cannot be wai ved or

altered. See Bowes v. Russell, 127 S. C. 2360, 2366 (U. S.

2007) (holding a court has “no authority to create equitable

exceptions” to the time limts in § 2107).



Under 8§ 2107, M. Kligman had sixty days to appeal this
Court’s August 17, 2007 Order (entered August 20, 2007), and this
Court had the power to extend the tine for filing an appeal only
if anmtionto do so was filed no later than thirty days after
that, or Septenmber 19, 2007. M. Kligman did not request an
extension of the tine to appeal until the second half of 2008.
The Court therefore |lacks the power to extend the tine for M.
Kligman to file an appeal to the Federal Crcuit Court of
Appeal s, even if it believed such an appeal were warranted.

The Court, however, finds that M. Kligman' s request
for a second appeal of the August 17, 2007, Order is not
warranted on the nerits. The Court’s August 17 Order, dism ssing
M. Kligman’s clainms for |lack of subject-matter jurisdiction, was
properly appealed to the Third Crcuit Court of Appeals, the
supervi sory appellate court for this federal district. The Third
Circuit Court of Appeals considered M. Kligman' s appeal and
resolved it on the nerits, upholding the dism ssal of his clains.
M. Kligman’s petitions for rehearing and rehearing en banc were
denied, and the ruling of the Third Crcuit Court of Appeals is
now final and bi nding.

M. Kligman coul d not have properly appealed this
Court’s August 17, 2007, Order to the United States Court of

Appeal s for the Federal Circuit. The jurisdiction of that court



of appeals is specified by statute. 28 U S.C. § 1295. None of
the enunerated statutory bases for the jurisdiction of that court
enconpasses an appeal fromthe Court’s August 17 O der.

The appeal that M. Kligman could have taken to the
Federal Circuit Court of Appeals is an appeal of the Merit System
Protection Board’ s Cctober 2006 decision in his case. The
Cct ober 2006 decision, itself, stated that M. Kligman coul d have
the decision reviewed by the Federal G rcuit Court of Appeals.
This Court’s August 17, 2007, Order simlarly found that the
Federal Circuit Court of Appeals had exclusive jurisdiction to
consi der an appeal of the MSPB s decision, a conclusion affirnmed
by the Third Crcuit Court of Appeals in April 2008.

To date, M. Klignman does not appear to have filed an
appeal of the Cctober 2006 MSPB decision in the Federal G rcuit
Court of Appeals. It is very probable that it may now be too
|ate for M. Kligman to do so. This Court wll not, however,
decide that issue. Wiether M. Klignman can still file a tinely
appeal of the MSPB decision will have to be addressed by the
Federal Circuit Court of Appeals, if and when such an appeal is

filed in that court.

An appropriate Order foll ows.
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ORDER

AND NOWthis 8th day of Decenber, 2008, upon
consideration of a letter fromthe pro se plaintiff requesting
relief under Federal Rule of Civil Procedure 60(a) and 60(b) in
the formof an order permtting himto file a second appeal from
this Court’s August 17, 2007, Order dism ssing his conplaint for
| ack of jurisdiction, IT IS HEREBY ORDERED t hat :

1. The O erk of Court shall docket the plaintiff’s
letter to the Court of Novenber 28, 2008, as a Mdtion for Relief
from Judgnment under Federal Rule of Civil Procedure 60(a) and
60(b).

2. For the reasons set forth in the acconpanying
menmor andum of law, the plaintiff’s Mdtion for Relief from
Judgnent under Federal Rule of G vil Procedure 60(a) and 6o(b) is
DENI ED.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




