IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVBER BLUNT, et al. ) C VIL ACTI ON
. )

LOWNER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100

VEMORANDUM

Bartle, C. J. Novenber 18, 2008
Plaintiffs in this putative class action are eight
African Anmerican students or forner students of the Lower Merion
School District, their parents, and two advocacy organi zati ons,
t he Concerned Bl ack Parents, Inc. and The Mainline Branch of the
NAACP. Each of the students or forner students is classified as
having a learning disability. Plaintiffs Arber, Crystal, and
M chael Bl unt have sued the Lower Merion School District and
Lower Merion School Board (hereinafter "District Defendants"),
while the remaining plaintiffs have sued the Pennsyl vani a
Department of Education ("PDE") in addition to the District
Def endant s.
Pendi ng before the court is the notion of the District
Def endants for judgment on the pl eadi ngs agai nst the Bl unt
plaintiffs under Rule 12(c) of the Federal Rules of G vil
Procedure with respect to Count VI of the Third Anmended
Complaint. Count VI, brought solely by the Blunt plaintiffs,
asserts a claimunder the Pennsyl vania Public School Code, 22 PA

CooE § 14.102 et seq.



Plaintiffs, other than the Blunts, currently seek to
remedy all eged wi de-spread violations of the Individuals with
Disabilities Education Act ("IDEA), 20 U S.C. § 1400, et seq.,
Title Il of the Anericans with Disabilities Act, 42 U S.C
8§ 12132, et seq., 8 504 of the Rehabilitation Act, 29 U S.C
§ 794, Title VI of the Gvil R ghts Act of 1964, 42 U.S. C
§ 2000d, and the Equal Protection and Due Process C auses of the
Fourteenth Amendnent to the United States Constitution. The
Blunt plaintiffs now assert only a claimunder state law. Al
plaintiffs contend that the defendants have failed to ensure that
African American students with a learning disability receive an
appropriate education w thout regard to race.

The Conplaint in this matter was filed on July 30,
2007. The Anended Conpl aint was filed on Septenber 26, 2007. On
February 15, 2008, we ruled on the defendants' notion to dismss
t he Arended Conpl aint for |lack of subject matter jurisdiction
under Rule 12(b)(1) of the Federal Rules of Cvil Procedure and
for failure to state a claimfor which relief can be granted
under Rule 12(b)(6) of the Federal Rules of Ci vil Procedure.
Among ot her things, we dismssed all of the Blunts' federal
claims. On August 5, 2008, the Third Amended Conpl ai nt was
filed.

1.

In deciding this notion for judgnment on the pl eadi ngs,

we review the facts and inferences to be drawn fromthe pl eadi ngs

in the light nost favorable to the non-novant as we would in
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connection with a notion under Rule 12(b)(6) for failure to state

a clai mupon which relief can be granted. Janney Montgonery

Scott, Inc. v. Shepard Niles, Inc., 11 F.3d 399, 406 (3d Gr

1993).

Cenerally, the plaintiffs contend the Lower Merion
School District routinely m suses bel ow grade | evel prograns and
nodi fied classes by placing African American students in these
progranms in order intentionally to segregate themfromtheir
class and the regular curriculum They further allege the School
District renoves these students, in sone cases, to avoid
evaluating their eligibility for services under the I DEA. The
PDE has allegedly failed to enforce the IDEA's mandate that it
ensure that children with disabilities receive an appropriate
education in the least restrictive environment. The Non-Bl unt
plaintiffs further contend the PDE has failed to ensure that
African American children are not proportionally over-represented
i n special education classes.

The plaintiff students or former students involved in
this litigation are Anber Blunt, Lydia Johnson, Sal eema Hall
Chantae Hall, Walter Witeman, Eric Allston, Richard Col eman and
Quiana Giffin. Anber Blunt is a 20 year old African Amrerican
graduate of the Lower Merion School District. Wile attending
school, she was identified as a student with a specific |earning
di sability.

According to the Third Anended Conpl aint, plaintiff

Lydi a Johnson is a 19 year old African Anmerican student who was
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eligible to be graduated in June of 2006. Lydia' s nother chose
to keep her in the School District for a thirteenth year because
of Lydia' s severe reading deficiencies. The School District
first identified Lydia's learning disability in her first grade
year. She was referred for QOccupational Therapy and al so
received intensive |l earning support services. A re-evaluation in
her sixth grade year reveal ed Lydia' s reading skills were
significantly bel ow grade |l evel and her math skills were
simlarly below grade level. 1In the tenth grade, Lydia's
disability was classified as "educably nentally retarded.” 1In
2004, the Lower Merion School District concluded that "to neet
success, Lydia requires a snmall group setting with sone
i ndi vidualized instruction particularly when any reading is
required.” Specialized instruction was not provided. Although a
2006 re-eval uation report concluded that Lydia's reading skills
were significantly bel ow grade | evel, the School District
determ ned that she met the graduation requirenents.

Plaintiff Saleenma Hall, it is alleged, is an African
Ameri can sevent h-grade student currently enrolled in Wlsh Valley
M ddl e School. She suffers froma speech or |anguage i npairnment
and receives services under the I DEA. Sal eema has been
continually placed in bel ow grade | evel classes.

Plaintiff Chantae Hall purportedly has been a student
in the Lower Merion School District since kindergarten. She is
currently in the tenth grade. Chantae participated in a tutorial

program bet ween her kindergarten and first grade year. She was
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identified as needing specially designed instruction in the
second grade. Throughout her years in the School District, a
| earni ng support teacher has been assigned to Chantae's regul ar
teacher, and she has participated in a part-tinme |earning support
program

The Third Amended Conpl aint asserts that plaintiff Eric
Allston is a 19 year old African American graduate of Lower
Merion School District. Eric was identified as a student with a
disability and was placed in special education classes. During
his tenure in the Lower Merion School District, Eric participated
in an itinerant enotional support program the REACH pul |l out
readi ng program and the PRI DE program which is an enotional
support initiative. In the seventh grade, Eric was transferred
to Welsh Valley Mddle School. For high school, Eric attended
the Harriton H gh School, which also offered himparticipation in
the PRIDE program In eleventh grade, Eric participated in
vocational technical classes. |In Novenber of 2004, he was
transferred to Lincoln H gh School, a private school |ocated in
Bri dgeport, Pennsylvani a dedicated solely to the education of
children with disabilities. Eric continued attendi ng vocati onal
technical classes while enrolled at Lincoln Hi gh School and was
graduated in June of 2006.

Plaintiff Walter Wiiteman, a ninth grade student at
Lower Merion High School, is identified as a student in need of
speci al education services by the Lower Merion School District.

He is currently being taught in classes with a bel ow grade | evel
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curriculum The conplaint alleges that Walter exhibits
aggressi ve behavior towards other students and an inability to
control such responses, which stunts his |earning and the

| earni ng of others.

According to the Third Anended Conpl aint, plaintiff
Ri chard Col eman is an African Anerican student presently enrolled
in the Lower Merion School District. He was eval uated and
identified as a student with a specific learning disability. 1In
May of 2005, the Lower Merion School District devel oped an
educational plan programfor Richard. Pursuant to this plan, he
participated during his first grade year in part-tine |earning
support for academ cs and | earning support in the inclusion
setting for science and social studies. Richard was frequently
teased and physically harassed in the first grade. As a result,
the Lower Merion School District retained a consultant in order
to maintain a safe atnosphere and prevent injury to him The
consul tants reported "degradi ng and denoralizing" treatnent of
African American students in Richard's class. He is still
attendi ng school in the Lower Merion School District.

Finally, plaintiff Quiana Giffin asserts she is a
tenth grade, African Anmerican student at Lower Merion High
School. A school psychol ogi st concl uded that Quiana was a
student with a learning disability in need of special education
services. She was referred to the REACH program and was pl aced

i n bel owgrade | evel classes when she noved into m ddl e school



Quiana is allegedly perform ng below par in all academ c areas,
al t hough her report card suggests she is perform ng well.
| V.

The District Defendants nove for judgnent on the
pl eadi ngs agai nst the Blunt plaintiffs on three different
grounds. First, they seek judgnent to the extent the Blunts
clai ns under the Public School Code have not been
adm nistratively exhausted.' Second, District Defendants argue
t hat judgnment should be granted because the Blunts brought suit
out of time, that is, over ninety days after the August 31, 2005
deci sion of the State Review Oficial.? Finally, District
Def endants nmaintain that the court does not have subject nmatter
jurisdiction over the Blunts' state law clains given that their
f ederal clainms have now been di sm ssed.

We begin with the District Defendants' argument that

their notion for judgnent on the pleadings on Count VI should be

1. D strict Defendants correctly note that clains under the
Publ i ¢ School Code require adm nistrative exhaustion to the sane
extent as clains under the Individuals with Disabilities
Education Act ("IDEA"), 20 U S.C. § 1400, et seq. Blunt v. Lower
Merion Sch. Dist., 559 F. Supp. 2d 548, 561 (E. D. Pa. 2008)
("Blunt 1"). W previously explained in Blunt | that Chapter 14
of the State Board of Education Regul ations incorporates by
reference the procedural due process requirenents of the IDEA s
regul ations, which require adm nistrative exhaustion before a
claimcan be brought. 22 PA CooeE § 14.102(a)(xx); 34 CF. R

8§ 300. 516.

2. Under 34 CF.R 8 300.516, the party bringing the action has
ninety days fromthe date of the decision of the State Revi ew
Oficial to file a civil action. Section 300.516 is incorporated
by reference into 22 PA. CooeE 8§ 14.102 et seq.
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granted under Rule 12(c) of the Federal Rules of Civil Procedure
because this court |acks subject matter jurisdiction over that
claim A Rule 12(c) notion is analogous to a Rule 12(b)(6)
notion, only made after an answer or other responsive pleading

has been filed. Maggette v. Dalsheim 709 F.2d 800, 802 (2d Cr

1983). Because a dism ssal for lack of subject matter
jurisdiction is not an adjudication on the nerits and does not
bar an action in another forum a notion for judgnent on the
pl eadi ngs is not the appropriate nethod to raise the issue. W
will treat the pending notion in this regard as a notion to
di smiss pursuant to Rule 12(b)(1) of the Federal Rules of Cvil
Pr ocedur e.

Here, District Defendants nake a facial attack on

subject matter jurisdiction. Taliaferro v. Darby Twp. Zoning

Bd., 458 F.3d 181, 188 (3d GCr. 2006); Carpet Goup Int'l v.

Oiental Rug Inporters Ass'n, Inc., 227 F.3d 62, 69 (3d Cr
2000). Thus, we nust determ ne whether jurisdiction exists based
on the allegations on the face of the conplaint, which nust be

taken as true for present purposes. Taliaferro, 458 F.3d at 188.

It is undisputed there is no diversity or federal
guestion jurisdiction over the Blunts' clai munder the
Pennsyl vani a Public School Code. Both they and Defendants are
citizens of Pennsylvania, and their clains are brought solely
under a Pennsylvania statute. The Blunt Plaintiffs rely on
suppl emental jurisdiction under 28 U . S.C. § 1367. Defendants

counter that we cannot exercise supplenental jurisdiction because
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plaintiffs state a case or controversy separate fromthose of the
remai ning plaintiffs over which the court admttedly has federal
guestion jurisdiction.

Title 28 U.S.C. 8§ 1367, which codifies the doctrines of
pendent and ancillary jurisdiction under the term "suppl enment al
jurisdiction,” provides, in pertinent part:

(a) Except as provided in subsections (b) and
(c) or as expressly provided otherw se by
Federal statute, in any civil action of which
the district courts have origi nal
jurisdiction, the district courts shall have
suppl emental jurisdiction over all other
clains that are so related to clains in the
action within such original jurisdiction that
they formpart of the sanme case or

controversy under Article Il of the United
States Constitution. Such suppl enenta
jurisdiction shall include clains that

i nvol ve the joinder or intervention of
additional parties.

* * *

(c) The district courts may decline to
exerci se suppl enmental jurisdiction over a
cl ai m under subsection (a) if -

* * *

(c) the district court has dismssed al

claims over which it has original

jurisdiction[.]
28 U.S.C. 8§ 1367(c) (enphasis added).

The Blunts argue that the Pennsyl vania Public School
Code, on which their claimis based, was enacted to inplenent and
ef fectuate the purposes of the I DEA, one of the federal statutes

which formthe basis of the clains of the Non-Blunt Plaintiffs.

They highlight that the I DEA requires each state that receives



federal funds under the Act to ensure that any state rules,
regul ations, and policies relating to the Act conformto its
purposes. 20 U S.C. § 1407. Thus, the Blunts contend that the
al i gnnent of the Pennsyl vania Public School Code with the | DEA
suggests that clains under these two statutes will, "by
definition,"” share significant factual elements allowing this
court to exercise supplenental jurisdiction over their clainmns.
Section 1367, codifying the constitutional analysis

enunciated in United Mne Wirkers of Am v. G bbs, 383 U S. 715,

715 (1966), grants federal courts supplenental jurisdiction to
the limts permtted by the "case or controversy" clause of

Article Ill of the Constitution. Baggett v. First Nat'l Bank of

Gainesville, 117 F.3d 1342, 1353 (11th Gr. 1997). dains are

part of the sane "case or controversy” if they derive froma
"“conmmon nucl eus of operative fact” and are such that a plaintiff
or plaintiffs would ordinarily be expected to try themin one

judicial proceeding. United Mne Wrkers, 383 U S. at 725;

Arnold v. Kinberly Quality Care Nursing Serv., 762 F. Supp. 1182,

1186 (M D. Pa. 1991); Lyon v. \Wisman, 45 F.3d 758, 760 (3d Cir

1995). Thus, supplenental jurisdiction can attach even if a
plaintiff has no claim standing alone, within the subject matter
jurisdiction of the court so long as the claimis part of the
same case or controversy of another plaintiff whose clains do
fall within the court's subject matter jurisdiction. Arnold, 762

F. Supp. at 1185.
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Qur Court of Appeals in Lyon explained that the "comon
nucl eus of operative fact” test is a factually sensitive inquiry
where "no two cases of supplenmental jurisdiction are exactly
alike." 1d. It observed that sone courts have held that a
"l oose" nexus is consistent with the limts set by Article |11
whil e others have strongly rejected such an approach.® Wile
suppl emental jurisdiction exists where the federal and state
clainms are "nerely alternative theories of recovery based on the
sane acts,” it fails where clains are "totally unrelated to a

cause of action under federal law " 1d. (citing Lentino v.

Fri nge Enployee Plans, Inc., 611 F.2d 474, 479 (3d Gr. 1979)).

In Lyon, the court concluded that an enpl oyee's claim
for unpaid overtine wages under the Fair Labor Standards Act did
not derive froma conmon nucl eus of operative fact as her state
law claimfor a bonus. The court reasoned:

Lyon's FLSA clai minvol ved very narrow, well -
defined factual issues about hours worked
during particular weeks. The facts rel evant
to her state | aw contract and tort cl ains,

whi ch involved Wiisman's [plaintiff's

enpl oyer] all eged under paynent of a bonus and
its refusal to pay the bonus if Lyon started
| ooki ng for another job, were quite distinct.
In these circunstances it is clear that there
is so little overlap between the evidence

rel evant to the FLSA and state clains, that
there is no 'common nucl eus of operative
fact' justifying supplenental jurisdiction
over the state | aw cl ai ns.

Lyon, 45 F.3d at 763.

3. The Seventh Circuit adopted a "l oose" nexus standard.
Ammerman v. Sween, 54 F.3d 423 (7th Cr. 1995).
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Al t hough the court specifically noted it would refrain
from deci di ng "how cl ose the nexus between the federal and state
clainms nmust be to support the exercise of supplenental
jurisdiction,” the holding in Lyon strongly suggests a rejection
of a "loose" nexus rule inthis Crcuit.* 1d. at 762.

Thus, keeping the Lyon analysis in mnd, we nust
exam ne the allegations on the face of the conplaint and
determ ne whether the Blunts' state law claimin Count VI of the
Third Amended Conpl aint and the Non-Blunt Plaintiffs' federal
clainms derive froma conmon nucl eus of operative fact.

The Third Amended Conplaint fails to set forth in
detail the facts underlying Anber Blunt's dispute with the Lower
Merion School District and the School Board. O the 187
par agraphs in the Third Amended Conpl ai nt, Paragraphs 11, 187 and
188 are the only ones to address Anmber Blunt. According to
par agraph 11, Anber was identified as a student with a specific
| earning disability who was graduated fromthe Lower Merion
School District in 2005.

Anber Blunt was enrolled in the Lower Merion School
District during a different period than nost of the Non-Bl unt
Plaintiffs. Although the Third Anended Conpl ai nt does not
speci fy which school she attended within the district, the Non-

Blunt Plaintiffs, it appears, attended a number of different

4. The District of Delaware has interpreted Lyon as expressly
rejecting the "l oose" nexus requirenent. Paul v. Deloitte &
Touche LLP, No. 06-225, 2007 W. 2402987 (D. Del. Aug. 20, 2007).
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schools. For instance, Saleema Hall currently attends Wl sh
Val l ey M ddl e School, Walter Whiteman attends Lower Merion High
School, and Eric Al ston attended Harriton H gh School.
Furthernore, the student-plaintiffs' learning disabilities and
the school district's responses to themvary. Although Anber
Blunt's learning disability is not detailed in the Third Anmended
Conmpl aint, the rest of the student-plaintiffs appear to have
varyi ng degrees of disability pronpting different |evels and
types of instruction and support services. There is little
overlap between the operative facts for Anber Blunt's state | aw
claimand the host of federal clains brought by the Non-BIl unt
Plaintiffs. They involve different tinme periods, if not
different schools within the Lower Merion School District,
different disabilities, and different treatnent of |earning
disabilities. In sum each of the student-plaintiffs presents an
entirely different factual predicate for his or her clains. The
nexus between the Blunts' clainms and the other plaintiffs' clains
is not sufficiently close so as to pass nuster under Lyon.

Plaintiffs' reliance on Peter Bay Honeowners Ass'n V.

Stillman, 294 F. 3d 524 (3d Cir. 2002), is inapposite. That case
i nvol ved the proper interpretation of a prior 1975 decision of
the district court concerning the scope of an easenent across
certain beachfront properties in St. John, Virgin |Islands.
Certain property owners, who were not parties to the original
action, contended that the District Court did not have

suppl emental jurisdiction to determ ne the scope of the easenent
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as to them The Court of Appeals rejected that contention. It
hel d that there was "sufficient overlap between the
interpretation of the 1975 Harthman deci sion and the scope of the
beachfront easenent across the non-Harthnman owned properties for
suppl emental jurisdiction to exist." 1d. at 534. The court
noted that the properties there were identical to those invol ved
in the earlier decision. |In addition, the deeds at issue
specifically referenced the court's 1975 decision. The Blunts
claim of course, does not involve property in which all parties
have an interest. Nor do the Blunts' factual allegations have
the sane close nexus with the factual allegations of the
remai ning plaintiffs as was found to exist in Stillnman.?®

The Blunt plaintiffs have not established that their
state law clains and the federal clainms of the renaining
plaintiffs arise out of the same nucl eus of operative fact.
Accordingly, we will dismss the Blunts' state |law clains for
| ack of subject matter jurisdiction. There is no diversity or
federal question jurisdiction over the Blunts' clains, and they
do not formpart of the same case or controversy as the other
clainms in this action so as to allow this court to exercise

suppl emental jurisdiction under 28 U.S.C. § 1367.

5. Finally, we note that the plaintiffs' conplaint and Count VI
reference "class allegations” and "nenbers of the class.” To
date, no class has been certified in this matter. Thus, we are
not presented with a situation involving a class action.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVBER BLUNT, et al. ) C VIL ACTI ON
. )
LOWNER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100
ORDER

AND NOW this 18th day of Novenber, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the notion of defendant Lower Merion School District
and defendant Lower Merion School Board to dism ss Count VI of
the Third Amended Conplaint for |ack of subject matter
jurisdiction (incorrectly denom nated as a notion for judgnment on
t he pl eadi ngs) is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



