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MEMORANDUM

EDUARDO C. ROBRENO, J. OCTOBER 22, 2008
Petitioner Christopher MIler filed this habeas corpus

petition under 28 U S.C. 8§ 2255, collaterally attacking his

sentence and asking the Court to vacate, set aside, or correct

his sentence. He presents three argunments: (1) the Governnent

wi t hhel d di scoverabl e evi dence pertaining to whet her fraudul ent

wi thdrawal s were nade and to the identity of the perpetrator; (2)

grand and petit juries were unconstitutionally selected and

i npanel ed; and (3) ineffective assistance of counsel. For the

foll ow ng reasons, Petitioner’s notion is deni ed.

BACKGROUND
Petitioner was charged by an indictnent with 16 counts
of enbezzl ement of funds by a bank enployee, in violation of 18
US. C 8 656. Petitioner proceeded to a jury trial, but the

Court granted a mstrial during jury deliberations. At a second



jury trial, Petitioner was convicted of all 16 counts of the
indictnment. Petitioner was sentenced by this Court to 15 nonths
i nprisonment, 3 years supervised release, restitution of

$66, 377. 48, and a special assessment of $1,600. On appeal, this

Court’s judgnment was affirmed by the Third Crcuit.

[1. ANALYSI S

Section 2255 allows a prisoner in custody to attack his
sentence if it was inposed in violation of the Constitution or
statute, the court lacked jurisdiction to inpose it, it exceeds
the maxi numall owed by law, or it is otherw se subject to
collateral attack. See 28 U . S.C. § 2255. The petitioner is
entitled to an evidentiary hearing as to the nerits of his claim
unless it is clear fromthe record that the prisoner is not

entitled to relief. See United States v. Victor, 878 F.2d 101,

103 (3d Cir. 1989). Here, Petitioner is not entitled to an
evidentiary hearing because it is clear fromthe record that his
8§ 2255 petition should be denied for the foll ow ng reasons.
A. DI SCOVERY CLAI M
Petitioner argues that the Governnent failed to provide
favorabl e evidence to himas part of its discovery obligations,

and thus commtted Brady violations. See Brady v. Maryland, 373

US 83 (1963). In particular, Petitioner notes the absence of



the followng material: (1) “pertinent accountability paper noney
trail slips;” (2) “reports that had to exist” regarding the
fraudul ent transactions; (3) auditing teller cash drawer report,
audi ting manager vault cash report, polices/ procedures regarding
tellers; and (4) handwiting exenplars that Petitioner provided
to the FBI.

As a prelimnary matter, the Court need not consider
the nmerits of Petitioner’s discovery claimbecause Petitioner’s
failure to raise this argunent at trial or on direct appeal
constituted procedural waiver. GCenerally, issues not raised at
trial or on direct appeal have been wai ved and cannot be
litigated on a Section 2255 petition in the absence of show ng:
(1) cause excusing procedural default; and (2) actual prejudice
resulting fromerrors of which Petitioner conplains. United

States v. Frady, 456 U. S. 152, 167 (1982). Here, Petitioner has

shown neit her.

Nonet hel ess, even upon consi deration of the nerits of
Petitioner’s discovery claim recovery under this claimis
denied. Pursuant to Brady, due process requires the prosecution
to disclose evidence “material to either guilt or to punishnent.”
373 U.S. at 87. To prevail upon a Brady claim a petitioner nust
prove that the evidence was: (1) suppressed; (2) favorable; and

(3) material to the defense. Riley v. Taylor, 277 F.3d 261, 301

(3d Gr. 2001). Evidence is material if its suppression
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“underm nes confidence in the outcone of the trial.” United

States v. Bagley, 473 U.S. 667, 678 (1985). Mller fails to show

that any of the allegedly suppressed pieces of evidence rise to
the level of a Brady violation. The Court considers each piece
of evidence in turn.

First, the Court finds that the “pertinent
accountability paper noney trail slips,” allegedly wthheld by
the Governnent, were in fact produced. Upon review of the
Governnent’s trial exhibits, the Court notes that the follow ng
evi dence was presented by the Governnent at trial: bank records
showi ng that Petitioner’s unique and confidential teller nunber
was used to access custoner account information and process the
wi t hdrawal s; transactional paperwork docunmenting that the
wi t hdrawal s; inmages captured by the bank surveill ance canera
denonstrating that none of the victimaccount hol ders were
present at the tinme the withdrawal s were nmade; and attendance
records denonstrating that Petitioner was the only enpl oyee
wor ki ng at the bank at the tinme of the wwthdrawals. During the
trial, Governnment expert w tness, C ndy Wessner, Vice President
and Corporate Internal Investigations Manager for Sovereign Bank,
testified in detail as to how the docunents and i mages produced
by the Governnent adequately explained the fraudul ent
transactions. Transcript of Record at 82-92, May 18, 2005 (doc.
no. 89). Accordingly, because the relevant noney trail slips
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were produced, this claimis denied.

Second, the Court finds that Petitioner fails to show
that the alleged “reports that had to exist” regarding the
fraudul ent transaction did actually exist. As noted above, the
Gover nnment produced anple records to substantiate Petitioner’s
responsibility for the fraudul ent transactions. The Governnment
argues that Petitioner’s discovery claimis rooted in the
“fanci ful and unfounded belief” that bank records exist which
refute the bank records produced at trial. (Doc. no. 124, p.
17). Wthout further detail as to the existence of records that
Petitioner clains were wthheld, this claimis deni ed.

Simlarly, Petitioner fails to provide a basis as to
the “auditing teller cash drawer report, auditing manager vault
cash report, [and] polices/ procedures regarding tellers.”
Petitioner notes that these itens were w thheld, but does not
provide insight to what these records are, nor the way in which
t hese records, if provided, would be hel pful to Petitioner.
(Doc. No. 119, p. 7-8).

Finally, the Court concludes that Petitioner’s
di scovery cl ai m based upon the allegedly w thheld handwiting
exenplars is also without nerit. As noted in the Governnent's
response to Petitioner's 8 2255 petition, nothing in the record
suggests that access to the handwiting exenplars was denied to
Petitioner. (Doc. no. 124, p. 18). However, even assum ng the
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handwiting exenplars were denied to Petitioner, Petitioner's
argunment still lacks nerit. As the Governnment highlighted inits
di rect exam nation of CGovernnent expert w tness, Meredith DeKal b,
a FBI forensic docunent exam ner, based upon a conparison of

phot ocopi es of the 16 withdrawal tickets with known handwiting
exenplars of Petitioner, DeKalb was unable to reach an opinion as
to whether Petitioner was responsible for the fraudul ent slips.
Transcript of Record at 76, May 19, 2005 (doc. no. 90).

Mor eover, on cross exam nation, Defense counsel confirned that
DeKal b reached no concl usi on based upon the handwriting
exenplars. 1d. at 79. Notably, the inconclusive results of the
handw i ting anal ysis, enphasized by both the Petitioner and the
Governnment, potentially excul pated the Defendant in the eyes of
the jury. Wthout a precise argunent as to how the handwiting
exenpl ars woul d have been hel pful to Petitioner, even

wi t hstanding the direct and cross exam nation of DeKal b, the

Court finds that no Brady violation occurred.

B. PROPRI ETY OF GRAND AND PETI T JURY
Petitioner argues that his conviction was “obtained by
action of a grand or petit jury which was unconstitutionally
sel ected and inpaneled.” |In support of this claim Petitioner
claims: (1) juror #7 was replaced by alternate juror toward the
concl usion of deliberations due to a previously schedul ed nedi cal

- 6-



procedure;! and (2) the jury request to view the videotape from
bank surveillance and was denied. Neither of these clains have
merit.

One, replacing juror #7 wth an alternate juror does
not constitute a Constitutional violation. Mreover, because
Petitioner did not object to this substitution at trial, nor on
di rect appeal, Petitioner has procedurally waived his right to

this challenge.? See Celsner v. United States, 60 Fed. Appx.

412, 413 (3d G r. 2003).

Two, in consideration of the jury request to viewthe
surveillance video in its entirety, the Court notes that this
request was withdrawn once the jury was informed of the |ength of
the video. Transcript of Record at 51, May 20, 2005 (doc. no.

91) In addition, although the jury did not viewthe video in its

! Petitioner argues that the Court told the jury the
trial would be conplete by Friday, My 20, 2005. Because at the
end of the day on May 20, 2005, jurors were "tired" and one juror
needed to leave for a famly wedding, the jury asked for
del i berations to reconvene after the weekend. Petitioner argues
that the replacenment of juror #7 was the direct result of the
Court approving the request by the jury to stay deliberations
until the follow ng Monday. (Doc. no. 119, p. 7)

2 As an extension of this argunent, Petitioner asserts
that once the alternate jury convened and the Court instructed
deliberations to start anew, the verdict was returned in 2 hours.
Petitioner argues constitutional inpropriety with the relatively
short tinme period in which the jury verdict was returned, as
conpared to the over 6 hours of deliberations which occurred on
Friday, May 20, 2005, prior to the substitution of Juror #7.
Petitioner, however, fails to argue how the discrepancy in jury
deli beration tines equated to a Constitutional violation.
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entirety, relevant images of all custoners at Petitioner’s
station during the tine franme begi nning 20 m nutes before and
ending 20 mnutes after the withdrawals were offered to show t hat
no custonmers were present during the time of the questioned
w thdrawal s. Transcript of Record at 93, May 18, 2005 (doc. no.
89). Petitioner offers no evidence to suggest that the jury
viewing the video in its entirety, as opposed to view ng
hi ghl i ghted 1 mages of relevant tines, would have been hel pful to
hi s case.

C. | NEFFECTI VE ASSI STANCE OF COUNSEL®

Petitioner argues that his counsel was ineffective for

the foll owi ng reasons:

(1) failed to subpoena the docunents he identifies in
di scovery claimof his 8 2255 petition;

(2) failed to subpoena “all Brady material evidence and
factual know edgeabl e w t nesses;”

(3) failed to subpoena various bank policies and procedures
pertaining to teller functions;

(4) failed to “submt/ and or view the governnent’s various

3 At his first trial, Petitioner was represented by
Kennet h Edelin, of the Federal Public Defenders. Although the
first trial resulted in a hung jury and a mstrial, Petitioner
request ed new counsel for the retrial. The Court appointed
M chael Farrell, who served as trial counsel on the retrial, and
after trial, w thout objection by Petitioner, represented himon
appeal .
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conponents of evidence used to establish that Petitioner, as
opposed to any of his co-workers perpetuated the fraud,

(5) failed to contest the neaning of various docunents and
pol i ces/ procedures;

(6) failed to nove into evidence and di spl ay bank
surveil | ance t apes;

(7) failed to visit the crine scene; and

(8) failed to interview Wssner in advance of trial.

In order to prevail upon an ineffective assistance of

counsel argunent, a petitioner must neet the two-pronged test set

forth in Strickland v. Washington, 466 U S. 668 (1984). First,

petitioner nmust show that his counsel’s performance was
deficient. |[d. at 687. This requires a show ng that counsel
made errors so serious that counsel was not functioning as the
“counsel” guaranteed by the Sixth Anendnent. |1d. Second,
Petitioner nmust show that the deficient performance prejudiced
t he defense. |1d.

The Court denies Petitioner’s ineffective assistance of
counsel clai mbecause Petitioner fails to nmeet both prongs of

Strickland. Even assum ng that any of the eight exanples of

i neffective assistance of counsel proffered by Petitioner do
constitute deficient performance to satisfy prong one of

Strickland, Petitioner is unable to show that any of these
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actions were prejudicial to his defense.

Not ably, ineffective assistance of counsel instances
one through five highlight counsel’s failure to acquire or
i ntroduce evidence corresponding to Petitioner’s discovery claim
addressed in Part Il.A of this menorandum Because the Court
concl uded that Defendant had access to all relevant material, to
the extent the material existed, failure of his counsel to obtain
further material was not prejudicial to Defendant. Simlarly,
Petitioner’'s sixth alleged instance of ineffective assistance of
counsel, failure of counsel to introduce full video surveillance
into evidence, is also not prejudicial to Defendant because the
Court concluded that Petitioner failed denonstrate that view ng
the video in its entirety would have been useful to his case.

Next, the Court rejects the ineffective assistance of
counsel claimbased upon counsel’s failure to visit the crine
scene. Petitioner provides no evidence that counsel’s failure to
visit the Manoa branch bank caused any prejudice to the
Petitioner’s case. Nor does Petitioner articulate how counsel’s
failure to visit the scene of the crinme underm ned counsel’s
performance at trial. Mreover, the record reveals that inmages
of the pertinent portions of the bank were shown to the jury by
both the Petitioner and the Governnent, including photographs of

the bank interior, a schematic of the bank |ayout, and bank
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surveillance videotape. It is evident fromthe record that
Petitioner’s counsel had a sufficient level of famliarity with
the crime scene, wthout physically visiting the area.

Finally, the Court rejects the ineffective assistance
of counsel claimbased upon Petitioner counsel’s failure to
interview, prior to trial, Governnent expert Wssner. Again,
Petitioner fails to articulate the prejudice he experienced as a
result of his counsel’s failure to conduct an interview of
Wessner prior to trial. An analysis of the record reveal s that
Petitioner’s counsel skillfully cross exam ned Wessner at trial.
Transcript of Record at 154-192, May 18, 2005 (doc. no. 89);
Transcript of Record at 3-70, May 19, 2005 (doc. no. 90).
Because Petitioner fails to satisfy Stickland, Petitioner’s claim
is denied.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CHRI STOPHER M LLER : ClVIL ACTI ON
Petitioner, : NO. 08-284
V.
UNI TED STATES OF AMERI CA, : CRI M NAL ACTI ON
: NO. 04-382
Respondent .
ORDER

AND NOW this 22nd day of Cctober 2008, upon
consideration of the petition for wit of habeas corpus (doc. no.
119), it is hereby ORDERED that the petition is DEN ED

IT 1S FURTHER ORDERED that there is no probable cause to
issue a Certificate of Appealability.*

IT IS FURTHER ORDERED t hat the case shall be marked
CLOSED.

AND IT IS SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

4 A prisoner seeking a certificate of appealability nust
denonstrate “a substantial showi ng of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). “A petitioner
satisfies this standard by denonstrating that jurists of reason
could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed
further.” MIller-El v. Cockrell, 537 U S 322, 327 (2003). No
basis for a certificate of appealability exists in this case, as
Petitioner is unable to neet this standard.
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