I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
) NO. 03-249
V.
) ClVIL ACTI ON
LCDI SE WADLEY : NO. 08-1420

VEMORANDUM AND ORDER

McLaughlin, J. Oct ober 21, 2008

Lodi se Wadl ey was convicted by a jury on February 26, 2004,
of various drug and gun charges. On January 20, 2005, the
District Court inposed a guideline sentence of 622 nonths
i mprisonnment, six years of supervised rel ease, $700 speci al
assessment and a $2,000 fine. The defendant filed a Notice of
Appeal and the United States Court of Appeals for the Third
Circuit confirnmed Wadl ey’ s conviction. Wadley sought certiori to
the Suprenme Court. Certiori was denied on March 26, 2007
Wadl ey filed this petition under 28 U.S.C. § 2255 on March 25,
2008. The Court denies the petition.

The defendant clains that his trial counsel was ineffective
for failing to take four actions: (1) request a conpetency
exam nation of the defendant; (2) file a pretrial nmotion to
dismiss Count VIII of the superseding indictnment and/or raise a
Rul e 29 challenge as to Count VIII; (3) object to the Court’s
charge as to Count VI; and (4) challenge Count | X of the

superseding i ndictment as being facially deficient.



Whet her or not counsel wll be considered “ineffective” for
habeas purposes is governed by the two-part test articul ated by
the Suprenme Court in Strickland v. Washi ngton, 466 U.S. 668
(1984). Under Strickland, the defendant nust prove that (1)
counsel’s representation fell bel ow an objective standard of
reasonabl eness; and (2) that there is a reasonable probability
that, but for counsel’s error, the result would have been
different. [/d. at 687-96; see also United States v. N no, 878
F.2d 101 (3d Gr. 1989).

In evaluating the first prong, a Court nust be “highly
deferential” to counsel’s decision and there is a “strong
presunption” that counsel’s performnce was reasonable. United
States v. Kauffman, 109. F.3d 186 (3d G r. 1997) (citing
Strickland). Counsel nust have wide latitude in making tactical
decisions. Strickland, 466 U.S. at 689. The defendant nust
overcone the presunption that, under the circunstances, the
chal | enged action m ght be considered sound trial strategy.
United States v. G@ay, 878 F.2d 702, (3d Cir. 1989).

The conduct of counsel should be evaluated on the facts of
the particular case, viewed as of the tinme of the conduct.
Strickland, 466 US. At 690. The United States Court of Appeals
for the Third Crcuit, quoting Strickland, has cautioned that:
the range of reasonabl e professional judgnents is wide and courts

must take care to avoid illegiti mte second-guessi ng of counsel’s



strategic decisions fromthe superior vantage point of hindsight.
Gay, 878 F. 2d at 711

For the second prong, the courts have defined a “reasonabl e
probability” as one which is sufficient to underm ne confidence
in the outconme. Strickland, 466. U. S. at 694. Put anot her way,
whet her there is a reasonable probability that, absent the
errors, the fact finder woul d have had a reasonabl e doubt
respecting guilt. The effect of counsel’s inadequate perfornmance
nmust be evaluated in light of the totality of the evidence at
trial.

The Court considers each claimof ineffectiveness seriatim

1. Trial counsel was not ineffective for failing to
request a conpetency exam nation of the defendant. During the
trial, the defendant disrupted the proceedi ngs on numnerous
occasions and the trial judge ordered the defendant’s renoval to
a room equi pped with video and sound nonitors and a tel ephone to
communicate with his attorney. Wadley argues here that, in view
of this conduct and one of his filings, his counsel should have
sought a conpetency exam nation. This argunent is wthout nerit
for two reasons.

First, Wadley raised this issue before the United States
Court of Appeals for the Third Crcuit when he argued that the
District Court inproperly failed to order a conpetency

exam nation sua sponte. The Court of Appeals held that the



defendant’ s conduct did not require the District Court to find
that there was reasonabl e cause to believe that he may have been
i nconpetent. Second, the sole strange pleadi ng on which Wadl ey
relies for his inconpetency claimwas typical of pleadings filed
at the time by inmates at the Federal Detention Center in
Phi | adel phia who elected to follow a plan circul ated at the
institution to delay or disrupt court proceedings. Wadley’'s
di sruptive conduct before the Court was an el enent of the
suggested course of action. Wadley has presented no evi dence
fromwhi ch counsel could or should have concl uded that conpetency
was at issue so counsel did not err by not requesting a
conpet ency exam nation of Wadl ey.

2. Wadl ey’ s counsel was not ineffective for failing to
raise a facial challenge to Count VIII of the superseding
i ndi ctment charging a violation of 21 U S. C. 8§ 856(a)(1)
(mai ntaining a residence for manufacturing, distributing and
using a controlled substance), or for failing to argue
insufficient evidence as to Count VIII. On appeal, Wadl ey argued
that the evidence proving himguilty of Count VIII was
insufficient. The Court of Appeals disagreed. Wadley now clains
that trial counsel should have filed a notion under Rule 12(b)(3)
to dismss Count VIII because the statute is anmbi guous and the
indictnment was insufficient on its face. He again raises

i nsufficiency of the evidence when he argues that his attorney



shoul d have raised a Rule 29 argunent specifically attacking this
count .

21 U S.C 8§ 856(a)(1) is not void for vagueness and counsel
had no obligation to file a notion on this ground. Nor were
there any grounds for trial counsel to argue for dism ssal of
Count VI1l under Rule 12(b)(3). Finally, the evidence was
sufficient so not filing a Rule 29 notion was not ineffectiveness

3. Trial counsel was not ineffective for failing to object
to the charge on the elenents of 18 U S.C. §8 924(c)(1). The
Court did initially ms-speak in giving its instructions on Count
VI and trial counsel brought the error to the Court’s attention.
The Court corrected its instruction before the jury retired to
del i berate. There was no ineffective assistance here.

4. Count I X of the Indictnent was not facially deficient
because it did not allege that the defendant had commtted a
second or subsequent violation of 18 U S.C. 8§ 924(c) thus
exposing himto a mandatory sentence of 25 years in prison
Because the indictnent was not facially deficient, trial counsel
was not ineffective for failing to challenge it. Sentencing
enhancenents contained in 924(c)(1)(c) need not be charged in the
I ndi ct ment nor proven to the jury because they do not allow for

the inposition of a sentence greater than the statutory maxi num

An appropriate Order foll ows.
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AND NOW 21t day of Cctober, 2008, upon consideration
of Defendant’s Section 2255 Petition and the governnment’s
response, |IT IS HEREBY ORDERED that said Petition is DEN ED for

the reasons stated in a Menorandum of today’s date.

BY THE COURT:

/sl Mary A. McLaughlin

MARY A. McLAUGHLI N, J.



