IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J.G AND L.G, AS PARENTS :
AND NEAREST FRI ENDS OF : CVIL ACTI ON
JEREMY G, :
PLAI NTI FFS,
NO. 08-CV-00734
VS.

ABI NGTON SCHOOL DI STRI CT,

DEFENDANT.

VEMORANDUM AND ORDER

JOYNER, J. Oct ober 15, 2008

This case is before the Court for disposition of the
parties’ cross-notions for sunmary judgnment on the administrative
record. For the reasons which follow, we shall grant the
defendant’s notion and deny that of the plaintiffs.

Fact ual Backqgr ound

Jereny G is a thirteen year old resident of Abington Schoo
District. Jereny is a child of average intelligence and has been
identified as in need of special education pursuant to the
I ndividuals with Disabilities Education Act (“IDEA").
Specifically, Jereny is identified as having a specific |earning
disability in reading and witten expression and in other health

i mpai rment (Attention Deficit Hyperactivity D sorder (“ADHD’)).



Jereny transferred into the Abington School District (“District”)
as a kindergartner in 2001.

In 2006, at the end of Jereny’'s fourth grade year, Jereny’s
parents (“Parents”) disagreed with the District’s proposed
| ndi vi dual i zed Education Plan (“IEP’) for the fifth grade year
and thus filed for a due process hearing as permtted by section
1415(f) of the IDEA. 20 U.S.C. § 1415(f) (2000 & Supp. 2008).
Parents and District resolved this claimthrough a settl enent
agreenent dated June 27, 2006. Pursuant to the settl enent
agreenent, Jereny transferred to the Quaker School at Horsham
(“TQS") at the District’s expense for his fifth grade year (2006-
07). The settlenent agreenent further determned that if Parents
and District were unable to agree upon Jereny’ s program or
pl acenent for any period fromthe first day of the 2007-2008
school year, Jereny’s pendent placenent would be TQS for the
first senester of the 2007-2008 school year and the pl acenent
offered by the District for the second senester of the 2007-2008
school vyear.

On April 30, 2007, the District issued a Revised
Reeval uation Report (“Evaluation Report”).! The Eval uation

Report incorporated a neuropsychol ogi cal eval uati on conducted by

! The Eval uation Report was first issued on April 12, 2007.
It was revised and reissued on April 30, 2007 because of certain
t ypographi cal errors on page five. The rest of the Report
remai ned unchanged.



a private neurologist, Dr. Kenneth Gol dberg, an eval uation
conpl eted by Jereny’s nother, assessnents conpleted through TQS,
assessnents conpleted through the District, observations done by
the District’s school psychol ogist and by the District’s reading
specialist, reports fromJereny's teachers in various subjects,
and assessnents fromthe District’s occupational therapist.
Jereny’s | EP Team nmet on May 2, 2007 to discuss the proposed | EP
for Jereny and on May 4, 2007 the District sent Parents a copy of
the EP and of the Notice of Recomrended Educati onal Pl acenent
(“NOREP’). After the IEP neeting, Parents continued to have
guestions concerning the Evaluation Report and | EP

On May 25th, the District included in an email to Parents
that if Parents did not respond to the NOREP by Mnday, June 4,
2004, the District wuld request a Due Process Hearing to
determ ne the appropriateness of the proposed program In reply
to the District’s indication that they would request a due
process hearing absent Parent’s response to the NOREP, Parents
requested a Pre-Hearing Conference to discuss their concerns with
the EP. On June 1, 2007, Parents conpleted the NOREP indicating
that they did not approve the District’s recommendati on because
it did not consider continuing Jereny’s placenent at TQS. They
al so indicated their request for a Pre-hearing Conference, which
was schedul ed for June 15, 2007. On June 15, 2007, the District

filed a Due Process Conplaint Notice.



A Due Process Hearing was held in four sessions on July 30,
August 13, Septenber 12, and Septenber 19, 2007. The Hearing
Oficer (“H Q") found that the terns of the Settlenment Agreenent
inregard to Jereny’ s pendent placenent should not be changed,
that the burden of persuasion was on the parents to prove the
i nappropriateness of the IEP, and that the I EP and the
recommended pl acenment were appropriate. Parents appeal ed the
i ssues of the burden of persuasion and the appropriateness of the
| EP. The Pennsyl vani a Speci al Educati on Appeal s Panel (*Appeals
Panel ”) affirmed the H O’ s decision on the appropriateness of
the 1EP, but refrained fromdeciding the burden of persuasion
because they agreed that the I EP was “reasonably cal cul ated to

yield success.” In re Educational Assignment of J.G., Spec.

Educ. Op., No. 1853, at 4 (Pa. Spec. Educ. Appeals Panel, Nov 23,
2007). Pursuant to section 1415(i)(2) of the IDEA, Parents filed
the instant civil action in this Court to challenge the decision
of adm nistrative proceedi ngs on the burden of persuasion and the
appropriateness of the EP. Both the Parents and the District
have now noved for summary judgnent.

St andard of Revi ew

Summary judgnent is appropriate where, viewing the record in
the light nost favorable to the non-noving party, there is no
genui ne i ssue of material fact and the noving party is entitled

to judgnent as a nmatter of law. Mchaels v. New Jersey, 222 F.3d




118, 121 (3d Cir. 2000); Jones v. School District of

Phi | adel phia, 198 F.3d 403, 409 (3d Cr. 1999). The |DEA affords

District Courts jurisdiction to hear civil actions brought by
parties aggrieved by decisions rendered by hearing officers from
due process hearings and from appeal s before the State

educati onal agency without regard to the anount in controversy.
20 U. S. C. 81415(i)(2). Wen deciding such a case, however, the
District Court applies a nodified version of de novo review and
is required to give due weight to the factual findings of the

ALJ. L.E v. Ransey Bd. of Educ., 435 F.3d 384, 389 (3d Gr.

2006). Thus, the Court nust “defer to the [Hearing Oficer’s]
factual findings unless it can point to contrary non-testinoni al

extrinsic evidence on the record.” S.H v. State Operated School

District of Newark, 336 F.3d 260, 270 (3d Cr. 2003). “*'The

Court is not, however, to substitute its own notions of sound
educational policy for those of |ocal school authorities.”” S H

v. State-Operated School District, 336 F.3d 260, 270 (3d Gr.

2003), quoting, MMv. School District of Geenville County, 303

F.3d 523, 530-31 (4th Gr. 2002).

Di scussi on

As noted, Parents filed this suit alleging that the Hearing
Officer (“H.0.”), affirmed by the Appeals Panel, erred in
assigning the burden of persuasion to Parents and in finding that

the proposed IEP was appropriate for Jeremy.



The | DEA was designed to overcone the pattern of disregard
and negl ect disabled children historically encountered in seeking

access to public education. Schaffer ex rel. Schaffer v. \Wast,

546 U.S. 49, citing, inter alia, 20 U S.C. 81400(c)(2)
(congressional findings). The IDEA conditions a state’s receipt
of federal funds for special education progranms on its

i npl emrentation of “policies and procedures to ensure that ... a
free appropriate public education is available to all children

with disabilities...” MIlissa S. by Karen S. v. School District

of Pittsburgh, No. 05-1759, 183 Fed. Appx. 184, 186-187, 2006

US App. LEXIS 14118 at *4 (3d Cr. June 8, 2006), quoting 20
US C 81412(a)(1)(A. “The term‘free appropriate public
educati on’ neans special education and rel ated services that -
(A) have been provided at public expense, under public
supervision and direction and wi thout charge; (B) neet the
standards of the State educational agency; (C) include an
appropriate preschool, elenentary school, or secondary school
education in the State involved; and (D) are provided in
conformty with the individualized education programrequired
under section 1414(d) of this title.” 20 U S C 81401(9). The
Third Grcuit has otherw se described a free appropriate public
education as consisting “of educational instruction specifically
designed to neet the uni que needs of the handi capped child,

support by such services as are necessary to permt the child to



‘“benefit fromthe instruction.”” Melissa S., supra., quoting

WB. v. Matula, 67 F.3d 484, 491 (3d Gir. 1995).

The “free appropriate public education” required by the Act
is tailored to the unique needs of the handi capped child by neans

of an “individualized education prograni or “IEP.” Bd. of Educ.

v. Rowey, 458 U S 176 (1982). “The IEP consists of a detailed
witten statenent arrived at by a nmulti-disciplinary team
summarizing the child s abilities, outlining the goals for the
child s education and specifying the services the child wll

receive.” Mlissa S., supra., quoting Polk v. Centra

Susquehanna Internediate Unit 16, 853 F.2d 171, 173 (3d G r

1988).

In this case, the gravamen of Parents’ complaint is that the
H.O. and the Appeals Panel erred in finding that the IEP proposed
by the District in May of 2007 for Jeremy’s sixth grade year
(i.e. 2007-08 school year) was appropriate. The Parents first
assert that the H.0O. erred in assigning the burden of persuasion
to them rather than to the District. They then argue that, had
the District bore the burden of persuasion, the District would
have failed to meet that burden because the IEP failed to address
adequately all of Jeremy’s educational needs.

The issue of whether an IEP is appropriate is a question of

fact. S.H v. State-Operated School District of Newark, 336 F.3d

260, 271 (3d Cr. 2003), citing Carlisle Area School District v.




Scott P., 62 F.3d 520, 526 (3d Cr. 1995). An appropriate |IEP
does not need to provide for the best possible education but
i nstead nmust be “reasonably calculated to enable the child to

recei ve educational benefits.” Bd. of Educ. v. Row ey, 458 U.S.

176, 207 (1982). This requires nore than just a de mnims
educati onal benefit and nmandates the undertaki ng of a student-by-
student analysis that carefully considers the individual

student’s abilities. Ri dgewood Bd. of Educ. v. NE., 172 F. 3d

238, 248 (3d Cir. 1999); Daniel S., at *10 citing MC._ v. Central

Reqi onal School District, 81 F.3d 389, 393 (3d Cr. 1996). The

proffered | EP nust then provide for “significant learning and

meaningful benefit.” Ridgewood Bd. of Educ. v. N.E., 172 F.3d

238, 247 (3d Cir. 1999).
Whether an IEP is appropriate “can only be determined as of
the time it is offered to the student, and not at some later

date.” Fuhrmann v. Fast Hanover Bd. Of Educ., 993 F.2d 1031,

1040 (3d Cir. 1993). Evidence acquired after the creation of the
IEP should only be used to evaluate the reasonableness of a
school district’s decisions at the time they were made. Susan N.

v. Wilson Sch. Dist., 993 F.3d 751, 762 (3d Cir. 1995). ™“Neither

the statute nor reason countenance ‘Monday Morning
Quarterbacking’ in evaluating the appropriateness of a child’s
placement.” Fuhrmann, 993 F.2d at 1040.

In support of their motion for summary Jjudgment or for



judgment on the administrative record, Parents argue that the
District’s proposed IEP does not adequately address Jeremy’s
needs in reading, behavior, handwriting, and written expression.
In regard to reading, they argue that the proposed IEP was
substantially similar to Jeremy’s fourth grade IEP under which
Jeremy made little or no progress. Parents further argue that
the proposed Wilson Reading Program? is inadequate because the
number of students in the reading group is too large and the
amount of material each class will cover is not enough. They
also allege that the IEP did not adequately describe the reading
comprehension program. The Hearing Officer, however, found that
the proposed IEP offered a highly structured program with ample
time to address Jeremy’s needs in a small group setting of three
to six students and that no evidence suggested more was needed to
allow Jeremy to make meaningful educational progress or to
benefit from his instruction. The H.O. further found that a
Wilson trained professor teaches the comprehension strands used
by the District which thus cures the Parents’ coordination
concerns in respect to the comprehension program. The Appeals
Panel found additionally that the proposed IEP was “sufficiently

differentiated from the fourth-grade IEP.” In re Educational

Assignment of J.G., Spec. Educ. Op., No. 1853 at 4.

2 The WIlson Reading Programis a highly structured program
used to teach students who have learning disabilities in reading
and spel ling.



After reviewing the evidence relating to the proposed
reading program and giving due weight to the administrative
findings of fact, this Court can point to no contrary extrinsic
evidence on record to support a conclusion contrary to that of
the H.O. and Appeals Panel. Even if the Appeals Panel had found
that the proposed IEP was not sufficiently differentiated from
the fourth grade IEP and that the fourth grade IEP was
inappropriate, the H.O. determined the appropriateness of the
proposed IEP based on its own merits and not based in any part on
those of the fourth grade IEP. The H.O. also appropriately
credited more weight to certain testimony of the District’s
witnesses than to that of the Parents’ witnesses and properly
disregarded evidence pertaining to observations occurring after
the District created the proposed IEP. Thus we agree with the
H.O0.’s determination that the reading program is reasonably
calculated to provide Jeremy with meaningful educational
progress.

In regard to behavior, Parents argue that the IEP should
include a plan to address Jeremy’s social, emotional,
organizational, and attention-related behaviors. The H.O. found
that the District sufficiently sought information regarding
Jeremy’s social emotional functioning and that no evidence
suggested that Jeremy needed social skills training or a behavior

plan to make educational progress. The H.O. also found that the

10



IEP adequately provided for intervention to address Jeremy’s
demonstrated social needs and for aid to assist Jeremy’s
transition back to public school as requested by Parents.

The evidence of record supports the H.O0.’s conclusions on
behavior and social/emotional skills and does not support a
contrary conclusion. The Evaluation Report indicated that
Jeremy’s Behavior Symptoms Index, which reflects overall
behavior, fell within the average range. Although Jeremy’s self-
report contained in the Evaluation Report indicated a pervasive
pattern of dissatisfaction with schooling, school personnel, and
the structure of the educational process, Jeremy answered the
questions in relation to TQS and not in relation to the District
school. As the H.O. found, Parents offered no testimony that the
Evaluation Report was flawed. The Evaluation Report did state
that the IEP should include a plan to ease Jeremy’s transition
back into the public school and the proposed IEP included such a
plan. The IEP also included interventions to address Jeremy’s
social needs, contact people for Jeremy to see if he is
frustrated, agitated, or in need of support, daily opportunity
for movement within the classroom to aid with Jeremy’s ADHD,
preferential seating to limit distraction, and daily
encouragement, reinforcement, and praise from the teachers. The
H.O. found that the IEP adequately provided for Jeremy’s

behavioral and social needs that needed to be addressed and this

11



Court agrees. No extrinsic evidence on record supports a
contrary conclusion. Although Parents’ witness testified that
Jereny exhibited behavioral issues during the witness’'s
observation at TQS, the H O was correct to discount this

evi dence because the observation occurred after the District
created the I EP and did not support a finding that the IEP at the
time it was made was unreasonabl e.

In regard to handwiting and witten expression, Parents
argue that the proposed IEP failed to provide specially designed
instruction or appropriate nodifications to enable Jereny to nmake
meani ngful progress in these areas. Parents also argue that the
goals relating to witten expression were poorly witten and
| acked baselines. The H O found that the | EP i ndeed did not
provi de specially designed instruction to inprove handwiting but
that the handwiting goal referred to the skill being addressed
i n occupational therapy and that the |IEP provided for small group
occupational therapy for thirty mnutes each week. The H QO also
found that Jereny’s absence fromthe school district mtigated
the | ack of baselines for certain goals and that the school was
aware of the need to provide these baselines once Jereny
ret urned.

After reviewing the record, we agree that Jereny’s
attendance at TQS mtigated the District’s failure to include

certain baselines in the |EP. The H O found that the baselines

12



woul d be created when Jereny returned to the District and that
the proposed IEP still provided for neaningful educational
benefit. W can point to no evidence on record to support a
different conclusion. Although the proposed |IEP did not include
specially designed instruction to aid Jereny in neeting his
handwiting goal, we agree that the |lack of specially designed
instruction did not render the | EP inadequate where the | EP
provided thirty m nutes each week for Jereny to work directly
w th an occupational therapist addressing his handwiting and
keyboardi ng needs. The Eval uati on Report recommended that Jereny
have the opportunity to use the classroom conputers as needed and
t hat occupational therapy be provided on a consultive basis and
the | EP adequately responded to these recomendati ons.

While we do find the proposed |EP to be reasonably
cal cul ated to provide neani ngful educational benefit in witing
and witten expression, we believe Jereny and his famly would
benefit even nore if the District were to provide themwth a
nore detail ed description of techni ques the occupati onal
therapi st plans to use with Jereny, and we encourage the District
to do so.

We are m ndful of the nature of our scope of review Again,
the case law is clear that we nust defer to and give due wei ght
to the Hearing O ficer’s factual findings unless we can point to

contrary non-testinonial extrinsic evidence on the record and

13



that we cannot substitute our own notion of sound educati onal
policy for those of |ocal school authorities.

After thoroughly reviewing the entire admnistrative record,
whi ch consi sted of over a thousand pages in testinony alone, this
Court agrees with the Hearing O ficer and the Appeal s Panel that
the District’s proposed |EP is reasonably calculated to provide
meani ngf ul educational benefit to Jereny. Although the Hearing
O ficer proposed certain nodifications and clarifications, the
Appeal s Panel found that they were nerely recommendati ons and
that the proposed | EP wi thout the suggested inprovenents, though
not optinmal, was appropriate. After thoroughly review ng the
testinmony of all of the plaintiffs’ and the District’s w tnesses
and finding no contrary docunentary or other evidence, we
i kewi se conclude that while the proposed I EP may not offer
Jereny the best possible education, it is neverthel ess adequate
to advance hima neani ngful educational benefit. W therefore
must affirmthe finding of both the Hearing Oficer and the
Educati onal Appeal s Panel that the proposed |IEP is appropriate.

In light of our finding that the proposed | EP adequately
provi des neani ngful educational benefit, we find no need to
address the burden of persuasion.

For all of the above-stated reasons, the Defendants’ notion
for summary judgnment on the administrative record shall be

granted while the Plaintiffs’ notion for summary judgnment shal

14



be deni ed pursuant to the attached order.

15



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J.G AND L.G, AS PARENTS :
AND NEAREST FRI ENDS OF : CVIL ACTI ON
JEREMY G, :
PLAI NTI FFS,
NO. 08-CV-00734
VS.

ABI NGTON SCHOOL DI STRI CT,

DEFENDANT.

ORDER

AND NOW this 15TH day of Qctober, 2008, upon
consideration of the Cross-Mdttions of the Parties for Summary
Judgnent or for Judgnent on the Adm nistrative Record (Docket
Nos. 13, 14) and for the reasons articulated in the precedi ng
Menor andum Opinion, it is hereby ORDERED t hat the Defendants’
Motion is GRANTED, the Plaintiffs’ Mdtion is DENI ED and Judgnent
is entered in favor of the DEFENDANT as a matter of |aw on the

adm ni strative record and agai nst the PLAINTIFF in no anmount.

BY THE COURT:

S/J. CUTIS JOYNER

J. CURTI S JOYNER, J.



