IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M&M STONE CO ,
Cvil Action
Plaintiff No. 07-CV-04784
VS.

COVMONVEALTH OF PENNSYLVANI A,
DEPARTMENT OF ENVI RONVMVENTAL
PROTECTI ON,;

ROGER J. HORNBERGER
Individually and in His
Oficial Capacity;

J. SCOIT ROBERTS,
Individually and in H's
Oficial Capacity;

M CHAEL D. HI LL
Individually and in His
Oficial Capacity;

KEI TH A. LASLOW
Individually and in H's
Oficial Capacity;

MARTI N SOKOLOW
Individually and in Hi's
Oficial Capacity;

TELFORD BOROUGH AUTHORI TY;

MARK D. FOURN ER
Individually and in His
Oficial Capacity;

SPOTTS STEVENS & McCOY, | NC. ;

RI CHARD M SCHLOESSER

DELAWARE RI VER BASI N
COW SSI ON, and

W LLI AM J. MJSZYNSKI
Individually and in H's
Oficial Capacity;
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Def endant s
ORDER
NOW this 29'" day of Septenber, 2008, upon
consi deration of the foll ow ng docunents:
(1) DeEP and DEP Defendants’ Mdtion to Dismss the

Conmpl ai nt, which notion was filed January 4, 2008
on behal f of defendants Commopnweal t h of



(2)

(3)

(4)

(5)

Pennsyl vani a, Departnent of Environnental
Protection, Roger J. Hornberger, J. Scott Roberts,
M chael D. Hll, Keith A Laslow and Martin

Sokol ow; together with:

Plaintiff’s Response to the Mdtion to Dismss
of Defendants Pennsyl vani a Departnent of

Envi ronnmental Protection, Roger Hornberger,

J. Scott Roberts, Mchael HIl, Keith Laslow
and Martin Sokol ow, Esqg., which response was
filed February 2, 2008;

Motion of Spotts Stevens & McCoy, Inc. and Richard
Schl oesser to Dismiss Plaintiff’s Conplaint, which
notion was filed January 4, 2008; together wth:

Plaintiff’s Response to the Mdtion to D sm ss
of Defendants Spotts Steven & Mc:Coy and

Ri chard Schl oesser, which response was filed
February 8, 2008;

Def endant Tel ford Borough Authority and Def endant
Mark Fournier’s Mdtion to Dism ss and Strike
Plaintiff’s Conplaint and Motion for a Mre
Definite Statenment, which notion was filed
January 7, 2008; together wth:

Plaintiff’s Response to Defendants Telford

Borough Authority’s and Mark D. Fournier’s

Motion to Dismiss, which response was filed
February 8, 2008;

Def endants Del aware Ri ver Basin Comm ssion and
WIlliamJ. Miszynski’s Mdtion to Dismss
Plaintiff’s Conplaint or for a Stay, which notion
was filed January 7, 2008; together wth:

Plaintiff’s Response to the Mdtion to Dismss
of Defendants Del aware Ri ver Basin Conmi ssion
and WlliamJ. Miszynski, which response was
filed February 8, 2008; and

Motion of Defendants for Leave to File a

Suppl emrental Motion and Brief, as Well as for
Leave to Exceed Page Limtations, in Further
Support of Their Mtions to Dismss the Conplaint,
whi ch notion was filed April 4, 2008 by al

def endants and includes a proposed brief titled



Def endants’ Joi nt Suppl enental Mtion to D sm ss
Plaintiff’s Conplaint; together wth:

Plaintiff’s Response to Defendants’ Mbtion
for Leave to File a Supplenental Mdtion and
Brief, as Wll|l as for Leave to Exceed Page
Limtation, in Further Support of Their
Motions to Dismiss, which response was filed
April 25, 2008;

and for the reasons articulated in the acconpanyi ng Opi ni on,

IT 1S ORDERED that the Mtion of Defendants for Leave

to File a Supplenental Mtion and Brief, as Wll as for Leave to
Exceed Page Limtations, in Further Support of Their Mtions to
Di snmss the Conplaint is denied! without prejudice for defendants
to re-assert the argunents advanced in their joint proposed brief
titled Defendants’ Joint Supplenental Mtion to Dismss
Plaintiff’s Conplaint by appropriate subsequent notion in this

action.

! Rule 7.1(C) of the Rules of Civil Procedure of the United States
District Court for the Eastern District of Pennsylvania provide that “[t] he
court may require or permt further briefs if appropriate” in a civil action
Thus, the decision to grant or deny supplenmental briefs is reserved to the
sound di scretion of the trial court. See McNff v. Asset Managenent
Speci alists, 337 F. Supp 685, 687 n.1 (E. D.Pa. 2004)(Gardner, J.).

Def endants submitted four briefs in support of their origina
notions to dismiss, which collectively include approxi mately 115 pages of
argunent. These notions were filed before the Conmonweal t h of Pennsyl vani a
Envi ronnmental Hearing Board issued its Adjudication of plaintiff’s clains on
January 31, 2008. However, defendants had anpl e opportunity to raise
argunents in their briefs concerning the anticipated effect of the Board's
Adj udi cation, or alternatively, to request a brief extension until after the
Board's Adjudication to file their original notions to dismss.

Accordingly, | decline to exercise nmy discretion and will not
consi der defendants’ suppl enmental bases for dismissal of the within action
However, defendants will be provided an opportunity to raise any of the

argunents advanced in their proposed joint supplenental notion to dismss by
subsequent notion practice in this case.



I T 1S FURTHER ORDERED t hat defendants’ nobtions to

dism ss are granted in part and denied in part.

| T 1S FURTHER ORDERED that plaintiff’s claimfor

commerci al di sparagenent agai nst all defendants is dism ssed from
plaintiff’s conpl aint.

| T IS FURTHER ORDERED that all cl ai ns agai nst def endant

Commonweal t h of Pennsyl vani a, Departnent of Environnental
Protection are dismssed fromplaintiff’s conplaint.

| T IS FURTHER ORDERED that all cl ai ns agai nst

def endants Roger J. Hornberger, J. Scott Roberts, Mchael D

Hll, Keith A Laslow and Martin Sokolow in their official
capacities are dismssed fromplaintiff’s conplaint to the extent
that they do not seek prospective injunctive relief.

| T 1S FURTHER ORDERED that plaintiff’s substantive due

process, equal protection, procedural due process and First
Amendnent retaliation clains agai nst defendants Roger J.

Hor nberger, J. Scott Roberts, Mchael D. H I, Keith A Lasl ow,
Martin Sokol ow, Mark D. Fournier and WIlliamJ. Miszynski? in
their individual capacities are dismssed fromplaintiff’s
conplaint without prejudice for plaintiff to re-assert these
federal clains in a nore specific anmended conpl aint.

| T 1S FURTHER ORDERED that plaintiff’s substantive due

process, equal protection and procedural due process clains

2 Plaintiff has not asserted a First Amendnent retaliation claim
agai nst defendant Miszynski .
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agai nst defendants Spotts Stevens & McCoy, Inc. and Richard M
Schl oesser are dism ssed fromplaintiff’'s conplaint wthout
prejudice for plaintiff to re-assert these clainms in a nore
speci fi ¢ anended conpl ai nt.

I T 1S FURTHER ORDERED t hat defendants’ notions to

dismss plaintiff’s substantive due process clai magainst

def endants Roger J. Hornberger, J. Scott Roberts, Mchael D
Hll, Keith A Laslow and Martin Sokolow in their official
capacities, as well as defendants’ notions to dismss this claim
agai nst defendants Tel ford Borough Authority and Del aware Ri ver
Basin Comm ssion, are each denied.

I T 1S FURTHER ORDERED t hat defendants’ nobtions to

dismss plaintiff’s clains for equal protection, procedural due
process and First Amendnent retaliation against defendants

Roger J. Hornberger, J. Scott Roberts, Mchael D. Hll, Keith A
Lasl ow and Martin Sokolow in their official capacities, as well
as defendants’ notions to dism ss these clains agai nst defendants
Tel ford Borough Authority and Del aware Ri ver Basin Conm ssion,
are each granted, and these clains are dismssed fromplaintiff’s
conpl ai nt.

I T 1S FURTHER ORDERED t hat defendants’ nobtions to

dismss plaintiff’s negligence claimagai nst defendants
Roger J. Hornberger, J. Scott Roberts, Mchael D. HIl, Keith A

Lasl ow, Martin Sokol ow, Mark D. Fournier and WIlliamJ. Miszynsk



in their individual capacities, as well as defendants’ notions to
di sm ss this claimagai nst defendants Tel ford Borough Authority
and Del aware Ri ver Basin Comm ssion, are each denied subject to

t he subsequent determ nation of immnity under state |aw after
plaintiff re-pleads its clains against defendants asserting state
immunity with nore specificity in an anended conpl ai nt.

I T 1S FURTHER ORDERED t hat defendants’ notions to

dismss plaintiff’s negligence clai magainst defendants Spotts
Stevens & McCoy, Inc. and Richard M Schl oesser are deni ed.

T 1S FURTHER ORDERED that plaintiff’'s clains for

interference with contractual relations and civil conspiracy
agai nst all defendants are dism ssed fromplaintiff’s conplaint.

I T 1S FURTHER ORDERED t hat defendants’ notions to

dismss plaintiff’s claimfor punitive damages with respect to
plaintiff’s substantive due process clai magainst all defendants
are granted.

| T 1S FURTHER ORDERED that plaintiff’s claimfor

punitive damages with respect to plaintiff’s substantive due
process cl ai m agai nst defendants Tel ford Borough Authority and
Del aware Ri ver Basin Conmm ssion, as well as defendants Roger J.
Hor nberger, J. Scott Roberts, Mchael D. H I, Keith A Lasl ow
and Martin Sokolow in their official capacities, is dismssed

fromplaintiff’s conpl aint.
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| T 1S FURTHER ORDERED that plaintiff’s claimfor

punitive damages with respect to plaintiff’s substantive due
process, equal protection, procedural due process and First
Amendnent retaliation clains agai nst defendants Roger J.

Hor nberger, J. Scott Roberts, Mchael D. H I, Keith A Lasl ow,
Martin Sokol ow, Mark D. Fournier and WIlliamJ. Miuszynski in
their individual capacities, and agai nst defendants Spotts
Stevens & McCoy, Inc. and Richard M Schl oesser, are each

dism ssed fromplaintiff’'s conplaint wthout prejudice for
plaintiff to re-assert clains for punitive damages wth respect
to these federal clains in a nore specific anmended conpl ai nt.

I T 1S FURTHER ORDERED t hat defendants’ notions to

dismss plaintiff’s claimfor punitive damages with respect to
plaintiff’s negligence clai munder Pennsylvania | aw are granted.

| T 1S FURTHER ORDERED that plaintiff’s claimfor

punitive damages with respect to plaintiff’s negligence claim
under Pennsyl vani a | aw agai nst all defendants is dism ssed from
plaintiff’s conpl aint.

I T 1S FURTHER ORDERED t hat defendants’ notions to

dismss plaintiff’s claimfor attorney’'s fees with respect to
plaintiff’s clains under Pennsylvania | aw are granted.

T 1S FURTHER ORDERED that plaintiff's direct claimfor

attorney’s fees against all defendants is dism ssed from
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plaintiff’s conplaint insofar as such fees are incurred in
connection with plaintiff’s clainms under Pennsylvania |aw.?3

I T 1S FURTHER ORDERED t hat defendants’ nobtions to

dismss plaintiff’s conplaint are denied with respect to their
request for federal abstention.

|T 1S FURTHER ORDERED that plaintiff shall have unti

Cct ober 20, 2008 to file an amended conplaint nore specifically
re-asserting the clainms agai nst defendants which have been

di sm ssed without prejudice in this Order consistent with the
acconpanyi ng Opi ni on.

| T 1S FURTHER ORDERED t hat, pursuant to Federal Rul e of

G vil Procedure 12(e), plaintiff shall include in its amended
conplaint a nore definite statement of its clains against all

def endants asserting an i nmunity defense under Pennsylvania | aw.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge

8 Not hi ng cont ai ned herein shall preclude plaintiff fromrecovering
attorney’'s fees for its state |aw clains under the applicable federal fee-
shifting statute.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M&M STONE CO ,
Cvil Action
Plaintiff No. 07-CV-04784
VS.

COVMONVEALTH OF PENNSYLVANI A,
DEPARTMENT OF ENVI RONVMVENTAL
PROTECTI ON,;

ROGER J. HORNBERGER,
Individually and in His
Oficial Capacity;

J. SCOIT ROBERTS,
Individually and in H's
Oficial Capacity;

M CHAEL D. HILL,

Individually and in His
Oficial Capacity;

KEI TH A. LASLOW
Individually and in H's
Oficial Capacity;

MARTI N SOKOLOW
Individually and in Hi's
Oficial Capacity;

TELFORD BOROUGH AUTHORI TY;

MARK D. FOURN ER,
Individually and in His
Oficial Capacity;

SPOTTS STEVENS & McCOY, | NC. ;

RI CHARD M SCHLOESSER;

DELAWARE RI VER BASI N
COW SSI ON, and

WLLIAM J. MJUSZYNSKI ,
Individually and in H's
Oficial Capacity;
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Def endant s

APPEARANCES:
BRI AN RI CHARD ELI AS, ESQUI RE and

TI MOTHY T. MYERS, ESQUI RE
On behalf of plaintiff
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BARRY N. KRAMER, ESQUI RE and

MARTI N SCKOLOW ESQUI RE
On behal f of defendants Commonweal t h of
Pennsyl vani a, Departnent of Environnental
Protection, Roger J. Hornberger, J. Scott Roberts,
M chael D. Hill, Keith A Laslow and Martin
Sokol ow

ANDREW J. BELLWOAR, ESQUI RE and

M CHAEL G CROTTY, ESQUI RE
On behal f of defendants Tel ford Borough Authority
and Mark D. Fournier

GEORGE T. BELL, ESQUI RE and
STACEY A. SCRI VAN, ESQUI RE
On behal f of defendants Spotts Stevens & MCoy,

Inc. and Richard M Schl oesser
KENNETH J. WARREN, ESQUI RE and
KELLY A. GABLE, ESQUI RE
On behal f of defendants Del aware Ri ver Basin

Comm ssion and WIlliamJ. Miszynski

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on four notions of

def endants, including notions to dism ss the conplaint, strike



the conplaint, for a nore definite statenent, and for a stay.*
For the reasons which follow, defendants’ notions to dismss the
conplaint are granted in part and denied in part. Defendants
Tel ford Borough Authority and Mark Fournier’s notion to strike
the conplaint is denied. Defendants Authority and Fournier’s

motion for a nore definite statenent is granted.
In addition, each defendants’ notion for a stay is

deni ed. Moreover, plaintiff is provided the opportunity to file

4 The four notions are:

(1) DEP and DEP Defendants’ Modtion to Disniss the
Conpl ai nt, which notion was filed January 4,
2008 on behal f of defendants Conmonweal t h of
Pennsyl vani a, Department of Environmental
Protection; Roger J. Hornberger; J. Scott
Roberts; Mchael D. Hll; Keith A Laslow and
Martin Sokol ow,

(Footnote 1 continued):

(Continuation of footnote 1):

(2) Moti on of Spotts Stevens & McCoy, Inc. and
Ri chard Schl oesser to Dismiss Plaintiff’s
Conpl ai nt, which notion was filed January 4,
2008;

(3) Def endant Tel ford Borough Authority and
Def endant Mark Fournier’s Mdtion to Disniss and
Strike Plaintiff’s Conplaint and Motion for a
More Definite Statement, which notion was filed
January 7, 2008; and

(4) Def endant s Del aware Ri ver Basi n Conm ssion and
WIlliamJ. Miszynski’'s Mdtion to Dismss
Plaintiff’s Conplaint or for a Stay, which
nmotion was filed January 7, 2008.

Al defendants filed a fifth notion on April 4, 2008 styled Mtion
of Defendants for Leave to File a Supplenmental Motion and Brief, as Well as
for Leave to Exceed Page Linmitations, in Further Support of Their Mtions to
Di smiss the Conplaint. For the reasons expressed in footnote 1 to the Order
acconpanying this Qpinion, | denied the notion w thout prejudice for
defendants to re-assert the arguments advanced in their joint proposed brief
titled Defendants’ Joint Supplenmental Mdtion to Disniss Plaintiff’'s Conpl aint
by appropriate subsequent notion in this action.
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an anended conplaint re-asserting those clainms which were

di sm ssed without prejudice and is directed to include inits
amended conplaint a nore definite statenent of its clains agai nst
def endants asserting state imunities.

SUMVARY OF DECI SI ON
Specifically, plaintiff’s claimfor comrerci al

di sparagenent against all defendants is dism ssed because the
appl i cabl e one-year statute of |imtations has | apsed. Al

cl ai rs agai nst Defendant Commonweal th of Pennsyl vani a, Depart nent
of Environnental Protection are dism ssed because the departnent
has sovereign imunity. Plaintiff’s clainms against Roger J.

Hor nberger, J. Scott Roberts, Mchael D. H I, Keith A Laslow
and Martin Sokolow in their official capacities are dism ssed to

the extent that they do not seek prospective injunctive relief.
Plaintiff’s substantive due process, equal protection,

procedural due process and First Anendnent retaliation clains
agai nst defendants Hornberger, Roberts, HIl, Laslow, Sokol ow,
Mark D. Fournier and WIlliamJ. Miszynski® in their individua
capacities are dism ssed without prejudice to re-assert these
federal clains in a nore specific amended conplaint. |In
addition, plaintiff’s substantive due process, equal protection
and procedural due process clains agai nst defendants Spotts

Stevens & McCoy, Inc. and Richard M Schl oesser are al so

5 Plaintiff has not asserted a First Amendnent retaliation claim
agai nst defendant Miszynski .
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di sm ssed without prejudice to re-assert these constitutional

claims in a nore specific anended conpl ai nt.
Plaintiff’s claimfor substantive due process is

adequately pled. Defendants’ notion to dismss this claimis
denied. This claimmay proceed agai nst defendants Hornberger,
Roberts, Hill, Laslow and Sokolow in their official capacities,
and agai nst defendants Tel ford Borough Authority and Del aware
Ri ver Basin Comm ssion. However, plaintiff’s clainms for equal
protection, procedural due process and First Amendnent

retaliation against these defendants are dism ssed.
Pursuant to Federal Rule of G vil Procedure 12(e),

plaintiff shall include in its anmended conplaint a nore definite
statenent of its clains against all defendants asserting an

i munity defense under Pennsylvania |law.® Subject to the
subsequent determ nation of imunity under state law, plaintiff’s
negl i gence claimmy proceed agai nst defendants Hornberger,
Roberts, Hill, Laslow, Sokolow, Fournier and Muszynski in their

i ndi vi dual capacities, and defendants Tel ford Borough Authority

and Del aware Ri ver Basin Conm ssi on.

6 Federal Rule of Civil Procedure 12(e) provides:

A party may nove for a nore definite statenent of a

pl eading to which a responsive pleading is allowed but
which is so vague or ambi guous that the party cannot
reasonably prepare a response. The notion must be made
before filing a responsive pl eadi ng and nmust point out
t he defects conpl ained of and the details desired. If
the court orders a nore definite statenent and the
order is not obeyed within 10 days after notice of the
order or within the tine the court sets, the court nay
strike the pleading or issue any other appropriate
order.
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Plaintiff’s claimfor negligence under Pennsylvania | aw
is not barred by the econom c |oss doctrine. Therefore,
plaintiff’s negligence claimmy proceed agai nst defendants
Spotts Stevens & McCoy, Inc. and Schl oesser. However,
plaintiff's clains for interference with contractual relations

and civil conspiracy are dism ssed against all defendants.
Plaintiff’s claimfor punitive danages with respect to

its substantive due process claimagainst all defendants is

di smssed fromplaintiff’s conplaint. However, plaintiff’s claim
for punitive damages with respect to plaintiff’s substantive due
process, equal protection, procedural due process and First
Amendnent retaliation clains agai nst defendants Hornberger,
Roberts, Hill, Laslow, Sokolow, Fournier and Muszynski in their

i ndi vi dual capacities, and agai nst defendant Spotts Stevens &
McCoy, Inc. and defendant Schl oesser are dism ssed from
plaintiff’s conplaint without prejudice for plaintiff to re-
assert clains for punitive damages with respect to these federa
clainms in a nore specific anended conplaint. Additionally,
plaintiff’s claimfor punitive damages is dism ssed with respect
to plaintiff’s negligence claimagainst all defendants under

Pennsyl vani a | aw.
Plaintiff’s direct claimfor attorney’ s fees agai nst

all defendants is disnissed insofar as such fees are incurred in
connection with plaintiff’s clains under Pennsyl vania | aw

However, this decision does not affect plaintiff’s right to
recover attorney’s fees for its state |aw clains under the
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applicable federal fee-shifting statute.
Each defendants’ notion for a stay of this litigation’

pendi ng the outcone of parallel Pennsylvania state court
litigation is treated as a duplicative request for abstention,

and, for the follow ng reasons, are deni ed.
There is no basis for this court to abstain from

proceeding with this action. Although there is a pending state
proceedi ng in the Commonweal th Court of Pennsylvania, this
federal action seeks to protect the federal constitutional rights
of plaintiff, which rights cannot be enforced in the parall el
state proceeding. Moreover, this federal action does not
inplicate difficult questions of state law, nor will it interfere
with state efforts to establish a coherent policy of mning and
wat er usage ri ghts.

JURI SDI CTI ON
Jurisdiction in this case is based upon federal

question jurisdiction pursuant to 28 U.S.C. § 1331. The court

7 In footnote 1, above, | enunerated the five nmotions filed by
def endants whi ch were consi dered and decided by me in the within Opinion and
acconpanyi ng Order. Each of the 12 defendants are seeking a stay of the
within federal litigation. |In notion (1) defendants Pennsyl vani a Depart ment
of Environnmental Protection, Hornberger, Roberts, HIl, Laslow and Sokol ow
(collectively “DEP defendants”) mnmoved, in the alternative, for a stay. In
notion (3) defendants Tel ford Borough Authority and Mark D. Fournier
(collectively “Authority defendants”) moved for a stay. In notion
(4) defendants Del aware Ri ver Basin Commission and WIlliamJ. Miszynski
(collectively “Comm ssion defendants”) noved, in the alternative, for a stay.
In notion (2) defendants Spotts Stevens & McCoy, Inc. and Richard M
Schl oesser (collectively “Spotts Stevens defendants”) joined in and
i ncorporated each of the nmotions filed by defendants Pennsyl vani a Depart ment
of Environnmental Protection, Telford Borough Authority and Del aware River
Basi n Conmi ssi on.
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has supplenental jurisdiction over plaintiff’s pendent state | aw

clainms. 28 U.S.C. § 1367(a).
VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(b)(2)

because the events giving rise to plaintiff’s clains allegedly
occurred in West Rockhill Townshi p, Bucks County, Pennsyl vani a,

which is located within this judicial district.
PROCEDURAL HI STORY
Plaintiff M&M Stone Co. commenced this action on

Novenber 14, 2007 by filing a Cvil Action Conplaint. The
conpl ai nt seeks damages and injunctive relief against the
Commonweal t h of Pennsyl vani a, Departnent of Environnental
Protection (“DEP’), an agency of Pennsylvania; Telford Borough
Aut hority (“Authority”), a Pennsylvania municipality; Spotts
Stevens & McCoy, Inc.(“Spotts Stevens”), a private entity;
Del aware Ri ver Basin Commi ssion (“Comm ssion”), a federal -
interstate conmpact agency; and various individuals associ at ed,
respectively, with these public and private defendant entities.
Def endants in this action are grouped as foll ows:
DEP, Roger J. Hornberger, J. Scott Roberts, Mchael D. H I,
Keith A Laslow and Martin Sokol ow (collectively “DEP
defendants”); the Authority and Mark D. Fournier (collectively

“Aut hority defendants”); Spotts Stevens and Richard M Schl oesser
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(collectively “Spotts Stevens defendants”); and the Conmm ssion

and WlliamJ. Miszynski (collectively “Comm ssion defendants”).
Plaintiff’s eight-count conplaint alleges that

def endants have deprived plaintiff of rights guaranteed by the

First and Fourteenth Amendnents to the Constitution of the United
States as well as rights conferred by the | aw of Pennsyl vani a.

Plaintiff asserts eight individual clains.
The federal clains are for violations of substantive

due process, equal protection, procedural due process and First
Amendnent retaliation. Plaintiff’s pendent state clains are for
negl i gence, intentional interference with contractual relations,

commer ci al di sparagenent and civil conspiracy.
Each claimis asserted against all defendants with the

exception of plaintiff’'s claimfor First Arendnent retaliation.
That claimis not asserted against the Spotts Stevens defendants
or the Comm ssion defendants.

FACTS®
The conplaint alleges that the Authority defendants

conspired with DEP, Spotts Stevens and the Comm ssion defendants
to have plaintiff pay for damages caused by the Authority
defendants to | ocal water supplies, and to extort private funding
fromplaintiff for public projects, including a new arsenic-free

wat er supply. Moreover, the conplaint avers that defendants’

8 The facts presented here are based upon plaintiff's Cvil Action
Conpl aint filed Novenber 14, 2007 and the docket entries in this case. As
indicated in the Standard of Review section, below, for the purposes of a
nmotion to disniss, the court must accept as true all well-pled factua
all egations in the conplaint and draw all reasonable inferences therefromin
the Iight nost favorable to the non-nmoving party. Accordingly, these facts
are deened true for the purpose of the within notions to dismiss only and do
not constitute affirmative findings of fact by the court.
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conspiracy included a schene to blanme plaintiff for | ocal

consuner well dewaterings which were in fact caused by the

Aut hority defendants. The conplaint alleges that defendants’
schenme resulted in the retaliatory closure of plaintiff’'s Telford
Quarry on Novenber 15, 2005 after plaintiff refused to pay for a
new public water well for defendant Authority.

Backgr ound
Plaintiff M&M Stone Co. owns and previously operated a

gquarry located in West Rockhill Township, Pennsylvania. This
mning site was generally referred to as the Telford Quarry and
operated for the production of construction and architectural

st one.
Def endant Conmmi ssi on regul ates groundwat er w t hdrawal s

in the Del aware River’s watershed or basin. Plaintiff’s Telford
Quarry and multiple quarry operations run by defendant Authority
are located within the Del aware River’s watershed. Defendant DEP
regul ates quarry operations and water quality in Pennsyl vani a.

Def endant Authority supplies drinking water to Tel ford Borough

resi dences and busi ness and to various nei ghboring conmunities.
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Vel | Dewaterings
Def endant Authority owns and operates two public wells,

known as Tel ford Borough Authority Well No. 4 and Tel ford Borough
Aut hority Well No. 5, within the vicinity of the Telford Quarry.
After defendant Authority put Well No. 5 into service, each tine

the Authority would lower a punp into Wll No. 4, neighboring
private wells and water supplies would be i medi ately adversely

af f ect ed.
Def endant Conmi ssi on concl uded t hat defendant

Aut hority’s wells adversely affected nearby donestic water
supplies. Specifically, defendant Comm ssion found that

def endant Authority was responsible for certain adverse effects
caused by the Authority’s Well No. 4 and Wll No. 5, and required
def endant Authority to repair the danage caused. In addition,

def endant Conmi ssion required the Authority to settle clains with
private well owners who suffered damage caused by the Authority’s
operation of its wells.

Standards for Arsenic Levels
On June 22, 2000, the United States Environnental

Protecti on Agency (EPA) proposed new arsenic | evel standards for
wat er supplies. The EPA subsequently adopted new arsenic |evel

standards on January 22, 2001, to becone enforceabl e on
January 22, 2006.
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The Authority defendants becane aware of the EPA s new
proposed federal arsenic standards in June 2000. Thereafter, the
authority defendants were aware that their public water supply
exceeded the proposed standards for arsenic |evels and that they
woul d therefore have to obtain a new water supply source or build
an arsenic treatnment facility by January 2006.° The antici pated

costs for either of these projects would be mllions of dollars.
By June 2002, all defendants knew that the arsenic

levels in Wll No. 4 exceeded the new EPA standards. Thus, all
def endants were aware that defendant Authority would be required
to cease its operations at Wll No. 4 unless it built an arsenic
treatment facility or drilled a new well at a separate |ocation
(for a new supply of water). Neverthel ess, defendant DEP did not
prevent defendant Authority from punping water for public
consunption until July 2006.

Def endant Tel ford Borough Authority’s Schene
In October 1999, plaintiff applied to deepen the

Telford Quarry by 50 feet. Thereafter, beginning in 2002, the
Aut hority defendants secretly schemed to extort private funding
fromplaintiff for their own public projects. The Authority
defendants retained and conspired with the Spotts Stevens
defendants to further their schene by obstructing punping tests
and interfering with the rehabilitation of Well No. 4. The

schenme between the Authority defendants and the Spotts Stevens

® Plaintiff avers that it did not cause the presence of arsenic in
Tel ford Borough Authority Well No. 4. Moreover, no defendant has ever alleged
that plaintiff was the cause of the arsenic in the well.
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def endants sought to have plaintiff provide the Authority with a
new public water source as a condition for plaintiff’s October

1999 application to lower its well by 50 feet.
As part of this schene, defendant Authority becane a

maj or commentator upon plaintiff’s October 1999 wel | - deepeni ng
application. Specifically, during defendant DEP s revi ew of
plaintiff’s application, defendant Authority sought to obtain
fromDEP a requirenent for plaintiff to replace Wll No. 4 by
either installing a new well (at plaintiff’s expense) or by
payi ng for defendant Authority’ s purchase of water from sone

ot her public water purveyor. Defendant Authority was ultimtely
unsuccessful in obtaining a new well paid for by plaintiff.

Plaintiff’'s 2002 Permt
The conpl ai nt avers that defendant DEP i nposed onerous

conditions in its February 22, 2002 permt issued to plaintiff to
operate the Telford Quarry. These conditions required plaintiff
toinstall, at its sole expense, a nodern interconnection between
def endant Authority’ s water supply system and a nei ghboring
public water authority. Defendant DEP precluded plaintiff from
appealing this permt, offering plaintiff the option of either

closing its quarry or accepting the conditions inposed by DEP
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Pennsyl vani g . t -NVi.r.o nt al

I n 2004, defendant Commonweal t h of Pennsyl vani a,
Department of Environmental Protection investigated the Telford
Borough Authority defendants’ allegations regarding inpaired
production at the Authority’s Well No. 4 and concl uded t hat
plaintiff's Telford Quarry was having an inpact upon |ocal water
supplies. Defendant DEP determ ned that plaintiff’s quarry was
causi ng nei ghboring private wells to |l ose water and was causi ng

the Authority’s Wll No. 4 to | ose productive capacity.
However, defendant DEP did not take any steps to

ascertain the inpact of defendant Authority’s wells upon its

nei ghbors or upon its own water supply. Moreover, the DEP

def endants, including defendant Hornberger, knew that plaintiff’s
Telford Quarry was too renote fromthe affected area to cause the
al l eged water |osses at private wells and the all eged production
deficiencies in Wll No. 4. Neverthel ess, defendant DEP s

i nvestigation focused exclusively on plaintiff’s activities at
the Telford Quarry and ignored the effect of the Authority’' s Well

No. 4 and Well No. 5.
Def endant DEP' s 2004 investigation of plaintiff’s

Telford Quarry contained a nunber of irregularities. During the
i nvestigation, two enployees of defendant DEP responsible for the

i nvestigation, defendants Hornberger and Lasl ow, began seeking
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future enploynment with a conpetitor of plaintiff after they

reached their respective retirenents in 2006 and 2007.
Addi tional ly, defendant Hornberger assigned the

statistical review of the nonitoring well data to a geol ogi st,
defendant Hill, who had virtually no training or conpetency to
conduct such a review. Mreover, defendant Hill’s work was
revi ewed by defendant Laslow, an individual who al so | acked the
rel evant supervisory conpetencies and was sel ected by defendant
Hor nberger. Defendant DEP also failed to report their

i nvestigation to defendant Del aware Ri ver Basin Conmm ssion.

Plaintiff’'s Requests for Investigation
In October 2004, plaintiff requested the Del anare River

Basi n Comm ssion defendants to investigate defendant Telford
Borough Authority. However, despite their know edge that the
Authority’s Well No. 4 and Well No. 5 had been and were adversely
affecting private wells, the Comm ssion defendants refused to
review t he conduct of defendant Authority, which was the

Comm ssion’s permttee. The Conm ssion defendants had no

technical basis to reject plaintiff’s request.
On July 26, 2005, the Authority defendants | owered the

punp in Wll No. 4 by an additional 46 feet. Two days |ater, the
nei ghboring private wells ran dry. However, defendant DEP bl aned

plaintiff's Telford Quarry for all private well dewaterings and
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bl anmed plaintiff’s quarry for an inpaired water supply in Well

No. 4.
Plaintiff avers that the true cause of the inpairnent

to the Authority’s Well No. 4 was the internal decline of

def endant Authority’ s well caused by elevated hard mneral |evels
and ot her conditions which contributed to high arsenic |evels.
Plaintiff also naintains that the high presence of mnerals in
the Authority’s Wll No. 4 was, and is also, a contributing cause
to the fouling of the punp in Wll No. 4 and the fouling of the

wel |l itself.
Subsequently, plaintiff requested to engage in

di scussi ons concerning the water | osses sustained in the vicinity
of the Telford Quarry with the DEP defendants, defendant

Comm ssi on and ot her independent geol ogic investigators.

Plaintiff al so sought senior |evel review and peer review of

def endant DEP's technical analysis. Al of plaintiff’s requests

wer e decl i ned.
In addition, plaintiff attenpted to denonstrate to

defendant DEP that it was not responsible for the inpairnents to
Well No. 4 and neighboring wells by offering to undertake a

chem cal and physical cleaning of the Authority’'s Well No. 4 at

plaintiff’s own expense. However, this request was rejected by

def endant DEP because it woul d have purportedly established that

def endant Authority was the true source of the dewaterings.
On Novenber 2, 2005, defendant DEP, acting through

def endant Roberts, stated to plaintiff that “If your dispute, as
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| believe it is, is over interpretation of the data then | urge
you to replace the wells in question (your liability policy
shoul d cover the replacenent).” During this sane conversation
def endant Roberts admtted that it was his custom policy and
practice and the custom policy and practice of defendant DEP to

“err on the side of the [public] supply owner.”
Def endant Roberts further admtted that the DEP

def endants woul d not reconsider or further evaluate any
investigation if they were to deemthat “the public is being

di sadvant aged by any delay this causes.” Thus, defendant DEP
refused to reconsider the merits of its investigation and
directed plaintiff to submit its matter over to its insurance
conpany to privately fund the installation of a new water source
for defendant Authority and its neighbors. Plaintiff has refused
to conmply with DEP defendants’ demand.

Li cense Suspensi on
After plaintiff refused to pay for a new public water

supply for defendant Authority, on Novenber 15, 2005, the DEP
def endants suspended plaintiff’s mning |icense and ordered
plaintiff to cease operations at the Telford Quarry. However,

def endant DEP had no reasonable scientific basis to hold
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plaintiff responsible for dimnishing punping capacity in Wll

No. 4.
Bet ween Novenber 15, 2005 and March 9, 2006, def endant

DEP i ssued three adm nistrative orders related to the cl osure of
the Telford Quarry.!® Subsequently, on March 21, 2006, defendant

DEP stated to plaintiff that plaintiff was required to instal
new wel | s and acconmodat e defendant Authority as a “cost of doing

busi ness” like the “rest of the m ning conpanies.”?!?
State Court Proceedings
On Decenber 13, 2005, after plaintiff’'s Telford Quarry

operating |icense was suspended, plaintiff appealed the first

adm ni strative order issued Novenber 15, 2005 by defendant DEP to
t he Commonweal t h of Pennsyl vani a Environnental Hearing Board.

Def endant DEP's March 9, 2006 orders were subsequently
incorporated into this appeal. The Environnental Hearing Board
issued its Adjudication of plaintiff’s appeal on January 31,

2008. Plaintiff has appeal ed the Environnmental Hearing Board s

adj udication to the Coomonweal th Court of Pennsyl vani a.

10 The Pennsyl vani a Department of Environnental Protection allegedly
shut down the Telford Quarry in retaliation for plaintiff's refusal to be a
continui ng source of private funding for the Authority defendants’ public
projects, responsibilities and liabilities.

1 The conpl aint all eges, upon information and belief, that prior to
Novermber 2, 2005, the DEP defendants extorted private funding fromcertain
ot her quarry operations, mning operations and other businesses simlar to
plaintiff to pay for public projects as a cost of doing business.
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Plaintiff’'s Harm
Plaintiff alleges that the foregoi ng conduct of al

def endants has deprived plaintiff of its property, business and
right to mne by: (1) causing the closure of the Telford Quarry
wi t hout any rational basis; (2) causing the rejection of
plaintiff’s deepening permt, and inpairing prior, existing and
future mning permts and applications without a rational basis;
and (3) obstructing plaintiff’s ability to conduct testing or
rehabilitation of the Authority’s Well No. 4 which would have
restored Well No. 4's productive capacity and both satisfied the
order issued to plaintiff and established that plaintiff was not
the cause of the inpaired production in Wll No. 4.

STANDARD OF REVI EW?
A claimmay be dism ssed under Federal Rule of Cvil

Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conplaint. Conley v. G bson,
355 U.S. 41, 45, 78 S.C. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, us _ , 127 S.C. 1955, 167 L.Ed.2d 929 (2007)).
Odinarily, a court’s review of a notion to dismss is

limted to the contents of the conplaint, including any attached

12 The majority of defendants’ argunents seek di sm ssal of
plaintiff’s claims pursuant to Federal Rule of Civil Procedure 12(b)(6).
However, defendants have al so noved to dismiss certain named defendants
pursuant to Rule 12(b)(1) and certain clainms pursuant to Rule 12(f). \Were a
standard of review is applicable to the argument being considered in the
di scussion bel ow, the applicable alternative standard of reviewis noted and
expl ai ned.
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exhi bits. See Kul wi cki v. Dawson, 969 F.2d 1454, 1462

(3d Cr. 1992). However, evidence beyond a conplaint which the
court may consider in deciding a 12(b)(6) notion to dism ss

i ncl udes public records (including court files, orders, records
and letters of official actions or decisions of governnent
agenci es and adm ni strative bodies), docunents essential to
plaintiff’s claimwhich are attached to defendant’s notion, and

itens appearing in the record of the case. GOshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1380 n.1 and n.2

(3d Cir. 1995).

Except as provided in Federal Rule of G vil Procedure
9, a conmplaint is sufficient if it conplies wwth Rule 8(a)(2).
That rule requires only “a short and plain statement of the claim
showi ng that the pleader is entitled to relief” in order to give
the defendant fair notice of what the claimis and the grounds

upon which it rests. Twonbly, UusS at __ , 127 S.C

at 1964, 167 L. Ed.2d at 940.

Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F. 3d 651, 653 (3d Cr. 2003). Nevertheless,
a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory
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Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the district court and the court of appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 945 (quoting

Car _Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984)(enphasis in original); Mspel v. State Farm

Mut ual Auto | nsurance Conpany, 2007 W. 2030272, at *1 (3d Gr

July 16, 2007).

DI SCUSSI ON

In its eight-count conplaint, plaintiff alleges that
def endants have deprived it of rights guaranteed by the First and
Fourteenth Amendnents to the Constitution of the United States as
well as rights conferred under the | aw of Pennsyl vani a.
Plaintiff’s constitutional clains, actionable through 42 U S. C
8 1983, include substantive due process, equal protection,
procedural due process and First Anendnent retaliation.
Plaintiff’s conplaint also asserts violations of state |aw,

i ncl udi ng negligence, intentional interference with contractual
relations, commercial disparagenent and civil conspiracy.

Each group of defendants in this action has

i ncorporated the argunents of its co-defendants in its notion to
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di sm ss. Thus, unless otherw se specified, the positions and
argunent s di scussed bel ow are on behalf of all defendants.

Statute of Limtations

The Untied States Court of Appeals for the Third
Circuit permts a defendant to assert a statute of limtations
defense in a Rule 12(b)(6) notion if the tine alleged in the
statenent of a claimshows that the cause of action has not been

brought within the statute of limtations. Robinson v. Johnson,

313 F.3d 128, 135 (3d GCr. 2002). Al defendants have asserted
that plaintiff’s clainms are barred by the applicable statutes of
[imtations. Thus, | consider the statute of limtations defense
Wi th respect to each of plaintiff’s clains bel ow

Section 1983 does not include a relevant statute of
limtations. 42 U S.C. 8 1983. To ascertain the applicable
statute of limtations for section 1983 clains, courts rely on
42 U.S.C. 8§ 1988, which requires the court to apply the statute
of limtations for the state where it sits unless applying the
state’s statute of limtations would conflict with the United
States Constitution or with federal law. See 42 U S.C. § 1988;

see also Lake v. Arnold, 232 F.3d 360, 368 (3d Cir. 2000).

For a civil rights action under 8§ 1983, the United
States Suprene Court has stated that courts should apply the
state statute of limtations for personal injury actions.

Wlson v. Garcia, 471 U S. 261, 276-279, 105 S.C. 1938,
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1947-1949, 85 L. Ed.2d 254, 267-269 (1985). Pennsylvania’'s
statute of limtations period for personal injury actions is two
years. 42 Pa.C. S. A 8 5524(7). Therefore, a two-year statute of
limtations is applicable to plaintiff’s constitutional clains
for substantive due process, equal protection, procedural due
process and First Anendnent retaliation.

Plaintiff’s state-law clains for negligence,
intentional interference with contractual relations and civil
conspiracy are governed by a two-year statute of |[imtations.

42 Pa.C. S. A 8 5524. However, plaintiff’'s state-law claimfor
commerci al di sparagenent is governed by a one-year statute of

limtations. Pro Golf Manufacturing, Inc. v. Tribune Newspaper

Conpany, 570 Pa. 242, 246, 809 A 2d 243, 246 (2002).
Under federal law, the statute of limtations begins to
run when the plaintiff knows or has reason to know of the injury.

G bson v. Superintendent of New Jersey Departnent of Law and

Public Safety, 411 F.3d 427, 435 (3d Gr. 2005); see also

Gshiver, 38 F.3d at 1386. Simlarly, under Pennsylvania | aw,
plaintiff’s clains accrue “as soon as the right to institute and

maintain suits arises....” Pocono International Raceway, Inc. v.

Pocono Produce, Inc., 503 Pa. 80, 84, 468 A 2d 468, 471 (1983).

In Moyer v. United Dom nion Industries, Inc., 547 F.3d 532, 547

(3d Gr. 2007), the United States Court of Appeals for the Third

Circuit stated that “[g]enerally, the statute of limtations for
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a tort action under Pennsylvania | aw begins to accrue when the
injury is sustained.”?®

Construing the allegations of the conplaint in the
light nost favorable to plaintiff and drawing all reasonabl e
inferences therefrom as | amrequired to do, | concl ude that
plaintiff's clains were tinely filed, with the exception of
plaintiff’s clai munder Pennsylvania |aw for commerci al
di sparagenent. Plaintiff has alleged a broad conspiracy between
state officials and private actors which existed for the purpose
of extorting noney fromplaintiff to pay for public works
projects for the benefit of defendant Tel ford Borough Authority.
This conspiracy did not cause the main injury which is the
subject of this action until Novenber 15, 2005.

The i npetus for defendants’ conspiracy began as early
as 1999. However, plaintiff has alleged that the specific harm
caused to plaintiff by the conspiracy occurred on Novenber 15,
2005 when plaintiff’s mning |icense was suspended. It was only
after the suspension that plaintiff became aware, or should have
becone aware, of defendants’ alleged conspiracy. The suspension

was also clearly the injury which triggered plaintiff’s right to

13 The applicable statute of limtations may be extended by the
di scovery rule. See Oshiver, 38 F.3d at 1386-1388. The discovery rule
post pones the beginning of the statute of linmtations period fromthe date
when the alleged unlawful act occurred to the date when the plaintiff actually
di scovered his injury. 1d. at 1386; see also Lopez v. Brady, 2008 W. 2310943,
at *4 (MD.Pa. June 3, 2008) (McClure, J.). As a general matter, Pennsylvania
applies the “discovery rule” and tolls the statute of Iimtations only where
“the injury or its cause was neither known nor reasonably knowable.” Fine v.
Checci o, 582 Pa. 253, 266, 870 A 2d 850, 858 (2005).
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bring and maintain the within action.

Plaintiff has alleged that conditions inposed in
previous permts issued by defendant DEP violated plaintiff’s
federal and state rights. However, to the extent that
def endants’ prior conduct woul d be independently actionable, the
rel evant statutes of limtations for each of the clains has
| apsed because the all eged of fendi ng conduct occurred nore than
two years before the filing of this action.' Thus, plaintiff
cannot mai ntain an i ndependent cl ai mbased on defendants’ conduct
occurring on or before Novenber 14, 2005 which does not relate to

t he suspension of plaintiff’s mne operation |icense.?®

14 Any chal | enges to the February 22, 2002 permit issued by defendant
DEP pursuant to the clainms asserted in this action are barred by the
applicable statutes of Iimtations. Therefore, the doctrine of admnistrative
finality, preventing collateral attacks of adm nistrative decisions, need not
be addressed. For a description of administrative finality, see Commobnweal th
Departnment of Environnmental Protection v. Peters Township Sanitary Authority,
767 A.2d 601, 603 (Pa.Commn. 2001).

15 Def endants seek to have plaintiff’'s references to prior conduct
stricken fromthe conplaint pursuant to Federal Rule of Civil 12(f). Al though
such prior conduct is not independently actionable at this juncture, it is
rel evant for the purpose of describing the nature and history of the
conspi racy between defendants in this action. Therefore, plaintiff’'s
references to prior conduct of defendants, including the allegedly inproper
i mposition of conditions in the February 22, 2002 pernmit, will not be
stricken.

Plaintiff’s avernments are not “immaterial, inpertinent, or
scandal ous matter” within the neaning of Rule 12(f). |In Wight v.

Phi | adel phia Gas Works, 2001 W 1169108, at *2 (E. D.Pa. Sept. 28, 2001)
(Gles, CJ.), the district court stated that “[motions to strike matters
from pl eadi ngs...are disfavored by the courts and shoul d not be

(Footnote 12 continued):

(Continuation of footnote 12):

granted, even in cases where avernents conplained of are literally within
provi sions of federal rule providing for striking of redundant, inmateri al
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Moreover, plaintiff has not alleged that any of the
individuals named in this action participated in the all eged
conspiracy at any point within the applicable two-year
[imtations period. However, for the purpose of determ ning the
running of the statute of Iimtations, a reasonable inference may
be drawn fromplaintiff’s conplaint that all of the nanmed
i ndi vi dual s had ongoi ng i nvol venent with the conspiracy.
Therefore, notw thstanding the paucity of individualized conduct
by the individual defendants naned in plaintiff’s conplaint, the
clai ns agai nst the individual defendants are tinely.1

Wth regard to plaintiff’s claimfor conmmercia
di sparagenent, plaintiff has not identified the specific
di sparagi ng statenents which formthe basis of its claim In
addition to its failure to specify the statenent or statenents at
i ssue, plaintiff has not identified the party or parties who nade
the allegedly defamatory statenents and the party to whomt hey
were communi cated. The only facts alleged in the conplaint which
support a di sparagi ng communi cation either occurred prior to 2006
(for exanple, the investigations and reports of defendant DEP and

all egedly defamatory statenents nade by the Authority defendants)

i npertinent or scandal ous matter, in absence of denpnstration that [the]
al l egations attacked have no possible relation to [the] controversy and nay
prejudice [the] other party.”

16 As di scussed below, | grant plaintiff |eave to re-plead the clains
agai nst the individual defendants in this action, which were dism ssed w thout
prejudice to assert these clainms in a nore specific amended conpl ai nt.
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or were contained in the adm nistrative orders issued by
def endant DEP on Novenber 15, 2005 and March 9, 2006.

Plaintiff filed its comercial disparagenent claimon
Novenber 14, 2007. Therefore, in order to be actionable, any
di sparagi ng statenents had to be made by defendants on or after
Novenber 14, 2006. 42 Pa.C. S. A § 5523. Construing the
conplaint in plaintiff’'s favor, the | atest date upon which any
di sparagi ng conmuni cati on occurred was on March 9, 2006.
Accordingly, plaintiff’s claimfor conmmercial disparagenent was
filed after the applicable one-year statute of Iimtations had
expired and is dism ssed against all defendants.

Sovereign | munity

St andard of Revi ew

A notion to dism ss pursuant to El eventh Anendnent
sovereign immunity is properly brought pursuant to Federal Rule
of Gvil Procedure 12(b)(1) for lack of subject matter

jurisdiction. Blanciak v. Al legheny Ludlum Corporation,

77 F.3d 690, 693 n.2 (3d Cir. 1996). As a general matter, once
chal | enged, plaintiff has the burden of establishing this court’s

subject matter jurisdiction over his clains. Carpet G oup

International v. Oriental Rug I nporters Association, 227 F.3d 62,

69 (3d Cr. 2000).
A challenge to subject matter jurisdiction may be

either facial or factual. Gould Electronics Inc. v. United
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States, 220 F.3d 169, 176 (3d Cr. 2000). A “facial” challenge
to subject matter jurisdiction attacks the sufficiency of the
conplaint on its face in alleging subject matter jurisdiction.
In a facial challenge, the court nust accept all allegations

contained in the conplaint as true. Mrtensen v. First Federal

Savings and Loan Association, 549 F.2d 884, 891 (3d Gr. 1977).

In contrast, a “factual” challenge to subject matter
jurisdiction attacks the underlying factual basis for subject
matter jurisdiction such that no presunption of truthful ness
attaches to the allegations in the conplaint. [d. Under a
factual challenge, the court nmay evaluate the nerits of
jurisdictional clainms by considering evidence beyond the
pl eadi ngs and the court may wei gh any such evidence. Carpet

G oup International, 227 F.3d at 69.

The assertion of Eleventh Amendnent sovereign imunity
as a defense is properly treated as a facial chall enge.

Uella v. Pennsylvania State Troopers Associ ation,

2008 WL 1944069, at *3 (E.D.Pa. May 2, 2008) (DuBois, J.).
Therefore, for the purpose of resolving defendants’ four notions
to dismss, the allegations of plaintiff’s conplaint are accepted

as true. uld Electronics, 220 F.3d at 176. However, where

jurisdiction is challenged on the basis of sovereign imunity,
the party asserting inmmunity bears the burden of production and

persuasion. Febres v. Canden Board of Education, 445 F.3d 227,
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229 (3d Gir. 2006)

El event h Anendnent | nmunity

The United States Suprene Court has held that, subject
to narrow exceptions, the Eleventh Amendnent bars suits in

federal court against states and state agencies.!” See ldaho v.

Coeur d’ Al ene Tribe of Idaho, 521 U S. 261, 117 S.C. 2028,

138 L. Ed.2d 438 (1997). The El evennent Amendnent to the United
States Constitution states: “The Judicial power of the United
States shall not be construed to extend to any suit in |law or
equity, commenced or prosecuted agai nst one of the United
States....” Eleventh Anendnent sovereign immunity applies

regardl ess of the relief sought by plaintiff. Cory v. Wite,

457 U.S. 85, 90-91, 102 S. Ct. 2325, 2328-2329, 72 L.Ed.2d 694,
699- 700 (1982).
Sovereign immunity extends to state agencies which are

considered “arns of the state”. Bowers v. National Colleqgiate

Athletic Association, 475 F.3d 524, 545-546 (3d Cr. 2007).

A state entity is properly characterized as an armof the state
when a judgnent against it would have essentially the sane
practical consequences as a judgnent against the state itself.

Fitchik v. New Jersey Transit Rail Operations, Inc.,

1 The imunity is also extended to state officials sued in their
of ficial capacities because such suits are just another way of pleading a
claimagainst the state itself. See Hanani v. State of New Jersey Departnent

of Environnental Protection, 205 Fed.Appx. 71, 79 (3d Cr. 2006); see also
Callahan v. City of Philadelphia, 207 F.3d 668 (3d Cr. 2000).
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873 F.2d 655, 659 (3d Cir. 1989)(internal citation omtted).

The United States Court of Appeals for the Third
Circuit applies a three-part test to determ ne whether an entity
is an armof the state for El eventh Anendnent purposes. That
test exam nes the followng three elenents: (1) whether the
paynment of the judgnent would come fromthe state; (2) what
status the entity has under state |aw, and (3) what degree of
autonony the entity has. Bowers, 475 F.3d at 546 (i nternal
citations omtted).

There are two recogni zed exceptions to El eventh
Amendnent immunity. First, Congress may abrogate El eventh
Amendnent imunity by expressing its “unequivocal” intent to

abrogate pursuant to a “valid exercise of power”. Semnole Tribe

of Florida v. Florida, 517 U S. 44, 55, 114 S . C. 1114, 1123,

134 L. Ed.2d 252, 266 (1996)(internal citation omtted).
Second, states may waive their sovereign imunity and

consent to be sued. Alden v. Miine, 527 U S. 706, 755,

119 S. . 2240, 2267, 144 L.Ed.2d 636, 679 (1999). However, a
state’s wai ver nust “be unequivocally expressed”. Pennhur st

State School and Hospital v. Hal derman, 465 U.S. 89, 99,

104 S.Ct. 900, 907, 79 L.Ed.2d 67, 77 (1984). Significantly,
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Pennsyl vani a has expressly indicated that it has not waived its

sovereign imunity. 42 Pa.C. S. A 8 8521(b); 1 Pa.C. S. A § 2310.
There is also an additional exception to El eventh

Amendnent sovereign imunity for state officers. Beginning with

Ex parte Young, 209 U. S 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908),

the United States Suprene Court recognized that the El eventh
Amendnent does not preclude suits against individual state
officers for declaratory and prospective injunctive relief to
remedy ongoing violations of federal |aw

However, Ex parte Young and its progeny do not apply

where the defendant asserting immnity is not a state officer,

but the state itself. Kosl ow v. Commpbnweal th of Pennsyl vani a,

302 F.3d 161, 178 (3d Cr. 2002). Moreover, the Ex parte Young

line of cases does not extend to actions against state officials

on the basis of state law. Snolow v. Hafer, 353 F. Supp.2d 561

569 (E.D. Pa. 2005) (DuBois, J.); Pennsylvania Federation of

Sportsnmen’s Cubs, Inc. v. Hess, 297 F.3d 310, 325 (3d G

2002).
The DEP defendants and the Conm ssion defendants each
claimthat they are entitled to sovereign inmunity under the
El eventh Amendnent and that plaintiff’s conplaint should be
di sm ssed against them The imunity of these two groups of

defendants significantly differs, so each is considered in turn.
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Plaintiff has not chall enged the status of defendant
DEP as an agency of the Commonweal th of Pennsylvania. [In fact,
the caption of this action as set forth in plaintiff’s conpl ai nt
specifically identifies defendant DEP as subdi vision of the
Commonweal th of Pennsylvania. As a matter of Pennsylvania |aw,
def endant DEP is an agency of the Commonweal th. See Act of
April 9, 1929, P.L. 177, art. 1l, 8 201, as anended,

71 P.S. § 61; see al so Paupack Townshi p, Wayne County,

Pennsyl vania ex rel. Board of Supervisors v. Lake Mc-A-Tek,

Inc., 863 A 2d 615, 617 (Pa. Conmw. 2004). Moreover, defendant
DEP has been specifically recognized as an agency of the
Commonweal t h of Pennsylvania in other actions in this district.

See, e.qg., Oey Township v. Del aware Ri ver Basin Conm ssion,

906 F. Supp. 284, 286 (E.D.Pa. 1995)(VanAntwerpen, J.).

Because defendant DEP is a state agency and is an arm
of the state, and because Pennsyl vania has not waived its
sovereign imunity, none of plaintiff’s clains against defendant
DEP can proceed in federal court. Accordingly, plaintiff’'s
cl ai ns agai nst defendant DEP nust be di sm ssed.

This sanme sovereign inmmunity extends to all other DEP
defendants in their official capacities with respect to
plaintiff's clains for danages. However, to the extent that

plaintiff seeks prospective injunctive relief, under Ex parte
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Young, plaintiff’s federal clains against defendant DEP state
officials in their official capacities may proceed.

Mor eover, neither El eventh Amendnent sovereign
i mmunity, nor Pennsylvania state sovereign inmmunity inmunizes the
i ndi vidual state officials enployed by defendant DEP in their
i ndi vidual capacities fromplaintiff’s clains for damages and
injunctive relief. The El eventh Amendnent does not preclude a
suit against a state official acting in his or her individual or
personal capacity. Koslow, 302 F.3d at 168. Furthernore, there
are sufficient allegations within the conplaint to establish that
t he i ndividual DEP defendants may have been acting outside the
scope of their enploynent. See 1 Pa.C S. A 8§ 2310.

Wth regard to the Comm ssion defendants, the question
of immunity is considerably nore conplex. Defendant Conmm ssion
is a creation of the governnent of the United States of America
(that is, the federal governnent), Del aware, New Jersey, New York
and Pennsyl vania. The Conm ssion’s charter docunent, the
Del aware Basin Ri ver Conpact ("“Conpact”), has been adopted as
part of federal |law and the state laws of its constituent
menbers, including Pennsylvania. See Act of July 7, 1961,

P.L. 513, as anended, 32 P.S. § 815.101.
Al t hough the Conpact states that defendant Conmi ssion

is “an agency and instrumentality of the governnents of the

18 The exception to sovereign immunity is inapplicable to
plaintiff’s clainms under Pennsylvania | aw.
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respective signatory parties”, its provisions do not specify
whet her def endant Comm ssion has sovereign imunity under the
El eventh Amendnent akin to that of its constituent states.
Conpact § 2. 1.

In determ ning whether nulti-state agencies nay assert
sovereign immunity, the United States Suprene Court has
established a presunption that such agencies entities are not
entitled to sovereign immunity “unless there is good reason to
believe that the States structured the new agency to enable it to
enj oy the special constitutional protection of the States
t henmsel ves, and that Congress concurred in that purpose.”

Hess v. Port Authority Trans-Hudson Corporation, 513 U S. 30,

43-44, 115 S.Ct. 394, 402, 130 L.Ed.2d 245, 258 (1994) (i nternal
citation and quotation omtted).

In Hess, the United States Suprene Court applied a
multi-factor analysis to determ ne whether a bi-state agency
ratified by Congress could assert sovereign immunity. After
wei ghing factors in favor of and against finding the agency’s
entitlenent to assert sovereign immunity, the Suprenme Court held
that the guiding factor in El eventh Anendnent determ nations is
the prevention of federal court judgnments which nust be satisfied
out of state treasuries. 513 U. S at 47-49, 115 S.Ct. at 404-

405, 130 L.Ed.2d at 260-261
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Def endant Conmmi ssi on has not asserted that an adverse
j udgment against it will have to be paid out of either federal or
state coffers. To the contrary, a review of the Conpact
i ndi cates that defendant Del aware River Basin Comm ssion is an
i ndependent financial entity which receives its funding froma
variety of sources, including the issuance of bonds. Conpact
8§ 12.

The Conpact limts the obligation of the bonds to
def endant Comm ssion, not to the states, and specifically
provides that “[t]he bonds and ot her obligations of the
comm ssi on, except as nay be otherw se provided in the indenture
under which they were issued, shall be the direct and general
obligations of the [Comm ssion]”. Conpact 8§ 12.1

In addition, Defendant Conm ssion may not pl edge the
credit of its constituent nmenbers or their counties or
muni ci palities. Conpact 8 12.3. Although the capital financing
provi sions of the Conpact indicate that the Comm ssion may
receive funding in the formof |oans or appropriations fromits
constituent states, the Conpact appears to contenplate a
financially independent Conm ssion. Conpact 88 12.20 and 13. 3.

The Conpact al so contains jurisdictional provisions
whi ch support the conclusion that defendant Conm ssion is subject

to suit in federal court. dey Township, 906 F. Supp. at 287.

Section 3.8 of the Conpact provides that “any determ nation of
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the [ Comm ssion] shall be subject to judicial reviewin any court
of conpetent jurisdiction.” Simlarly, the Conpact states that
def endant Conmm ssion may “sue and be sued in all courts of
conpetent jurisdiction”. Conpact 8 14.1(a)(1). In addition, the
Conpact provides that “the United States district court shal
have original jurisdiction of all cases or controversies arising
under the Conmpact....” Conpact 8§ 15.1

Revi ewi ng the rel evant provisions of the Conpact, there
IS no reason to believe that the constituent states intended to
extend their Eleventh Anmendnent imunity to defendant Del aware
Ri ver Basin Commi ssion in enacting the Conpact. Therefore,
nei t her def endant Comm ssi on nor defendant Muszynski (defendant
Comm ssion’s enpl oyee sued in his official and individual

capacity) may assert the defense of sovereign i munity. 1

19 The Conmi ssion defendants assert that they are inmune fromsuit as
an arm of the federal sovereign and because plaintiff did not file its action
pursuant to the limted waiver of imunity codified in the Federal Tort d ains
Act, 28 U S.C. 88 2671-2680. However, this argument is without nmerit for the
same reasons defendant Comm ssion cannot assert sovereign immunity under the
El eventh Amendnent. Defendant Commission is not an armof the federa
government and therefore cannot assert federal tort immunity.

In addition, any failure to adhere to the Adm nistrative Procedure
Act (APA), 5 U S.C. 88 551-559, does not bar plaintiff’s clains against the
Conmi ssi on defendants. Al though recogni zed under federal |law, the Compact is
cl ear that defendant Commi ssion is not an agency of the federal government.
Conpact 8§ 15.1(nm). Because defendant Commi ssion is not recognized as a
federal agency, its decisions are not subject to APA review. Delaware Water
Energency Group v. Hansler, 536 F.Supp. 26, 36-37 (E. D. Pa. 1981)
(VanArtsdalen, J.)(citing Dublin Water Conpany v. Delaware River Basin
Conmi ssion, Civ.A No. 78-3665 (E.D.Pa. Mar. 5, 1980)(Fullam J.)(unreported),
aff'd, 649 F.2d 858 (3d Cir. 1981)). Therefore, the APA does not provide a
basis for the Comm ssion defendants to bl ock plaintiff’s clainmns.

Moreover, plaintiff's failure to file an administrative appea
t hr ough def endant Comm ssion’s appellate procedures does not preclude
(Footnote 16 continued):
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Accordingly, plaintiff’s clainms nmay proceed against the
Comm ssi on defendants subject to the substantive chall enges
di scussed bel ow.

Constitutional d ains

42 U S C § 1983

Plaintiff’s conplaint asserts four constitutiona
cl ai ns agai nst defendants for violations of substantive due
process, equal protection, procedural due process and First
Amendnent retaliation. These constitutional clains are
actionabl e agai nst defendants through 42 U S.C. § 1983. However,
def endants have chal |l enged each of plaintiff’s constitutiona
clains as deficiently pled under Federal Rule of Civil Procedure

12(b) (6).

(Continuation of footnote 16):

plaintiff from proceedi ng agai nst the Comm ssi on defendants. Although a party
nmust generally appeal a decision of defendant Comm ssion within 45 days of the
final action, the plain text of the provision applies only to a party which
has participated in a “hearing” before defendant Commission. 18 C F.R

8§ 401.90. As alleged in plaintiff's conplaint, defendant Comm ssion never
hel d any hearing in this matter and never issued any decision. The Conmi ssion
def endants have not denonstrated any explicit provision requiring

admi ni strative exhaustion for failures to act by defendant Comni ssion.

Moreover, plaintiff is not challenging adm nistrative actions by
t he Conmi ssion defendants. |Instead, plaintiff has alleged that the Conm ssion
def endants participated in an extortion scheme and, as part of that schene,
refused to exercise their statutory authority. Accepting plaintiff’'s
al l egations as true, such conduct woul d make resort to defendant Conmi ssion’s
admi ni strative procedures futile. Requiring plaintiff to exhaust
adm nistrative renedies in this context could effectively preclude neani ngfu
appel | ate revi ew of defendant Commi ssion’s actions. Thus, plaintiff's failure
to exhaust adm nistrative remedi es does not preclude this action from
pr oceedi ng.
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Section 1983 is an enabling statute that provides a
remedy for the violation of constitutional or statutory rights.
The statute itself does not create any substantive rights, but
rat her provides a nechanismfor the enforcenment of certain rights

guaranteed by the United States Constitution. Guenke v. Seip,

225 F.3d 290, 298 (3d Cr. 2000). Section 1983 states:

Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any
State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges or immunities secured by the
Constitution and |l aws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress.

42 U.S. C. § 1983.

Thus, to state a claimunder 8 1983, a plaintiff mnust
denonstrate that the defendant, acting under color of state |aw,
deprived plaintiff of a right secured by the Constitution or the

| aws of the United States. Parratt v. Taylor, 451 U S. 527, 535,

101 S. . 1908, 1913, 68 L.Ed.2d 420, 428 (1986); Chainey V.

Street, 523 F.3d 200, 219 (3d G r. 2008)(quoting Kaucher v.

County of Bucks, 455 F.3d 418, 423 (3d G r. 2006)). Furthernore,

to face liability under 8 1983, a defendant nust have “exercised
power possessed by virtue of state | aw and made possible only
because the wongdoer is clothed with the authority of state

| aw. Bonenberger v. Plynouth Township, 132 F.3d 20, 23

(3d Cir. 1997)(internal citations and quotations omtted).
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In the context of a 8§ 1983 conspiracy, a plaintiff nust
show that two or nore conspirators reached an agreenent to
deprive himor her of a constitutional right under color of |aw

Parkway Garage, Inc. v. City of Philadel phia, 5 F.3d 685, 700

(3d Cr. 1993), abrogated on other grounds, United Artists

Theatre Circuit, Inc. v. Township of Warrington, 316 F.3d 392

(3d CGr. 2003). To nmake out this claim a plaintiff nust allege
both a civil rights violation and a conspiracy involving state

action. Qintal v. Volk, 2000 W. 1367948, at *2 (E.D. Pa.

Sept. 21, 2000)(Joyner, J.).
There is no hei ghtened pl eadi ng requirenent for civil

rights actions pursuant to 8§ 1983. Thomas v. |ndependence

Townshi p, 463 F.3d 285, 295 (3d Cir. 2006). However, for the
pur pose of pleading a 8 1983 conspiracy, a plaintiff nmust *“make
specific factual allegations of conbination, agreenent, or
under st andi ng anong all or between any of the defendants to plot,
pl an, or conspire to carry out the alleged chain of events.”

Quintal v. Volk, supra, at *2.

Muni ci pal ity and Agency Liability

Muni cipalities and | ocal governnent entities are
consi dered “persons” under 8§ 1983 and may be held liable for
constitutional torts if two prerequisites are net: (1) the
plaintiff’s harm was caused by a constitutional deprivation; and

(2) the entity is responsible for that violation. Collins v.
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Cty of Harker Heights, 503 U S. 115, 120, 112 S. (. 1061, 1066,

117 L. Ed. 2d 261, 270 (1992).
A municipality or |ocal governnment agency cannot be
held vicariously liable for the constitutional violations of its

agents under a theory of respondeat superior. Langford v.

Atlantic Cty, 235 F.3d 845, 847 (3d Gr. 2000). |Instead, such

entities are only liable under 8 1983 “when execution of a
government’s policy or custom whether made by its | awmakers or
by those whose edicts or acts may fairly be said to represent
official policy, inflicts the injury that the governnent as an

entity is responsible for under § 1983.” Monell v. Departnent of

Soci al Services of the City of New York, 436 U S. 658, 694,

98 S.Ct 2018, 2037-2038, 56 L.Ed.2d 611, 638 (1978).

In the within action, defendants Authority and
Comm ssion are each subject to liability pursuant to § 1983
because plaintiff alleges constitutional deprivations caused by

those entities. See Collins, supra. Plaintiff’s conplaint

sufficiently alleges that defendants Authority and Conm ssion
each participated in a conspiracy to deprive plaintiff of its
civil rights. Mreover, as discussed above, both defendants
Aut hority and Conmm ssion are governnent entities w thout either
federal or Eleventh Anendnment sovereign inmunity.

Specifically, the allegations of the conplaint, if

bel i eved, establish that defendants Authority and Conm ssion each
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adopted and participated in the creation of policies ained at
extorting private funding fromplaintiff for the benefit of

def endant Authority. See Mnell, supra. |In furtherance of this

extortion schene, when plaintiff failed to agree to finance

def endant Authority’s public projects, defendants took punitive

actions against plaintiff and deprived it of its mne operation

license in which it had a protected constitutional right.
Accordingly, plaintiff’s conplaint sufficiently pleads

entity liability against both defendants Authority and

Conmi ssi on.

Oficial and |ndividual Capacities

The United States Suprene Court differentiates between
cl ai mrs agai nst governnent enpl oyees acting in their individual

and official capacities. Kentucky v. Gaham 473 U S. 159, 165-

166, 105 S.Ct. 3099, 3104-3105, 87 L.Ed.2d 114, 121-122 (1985).
O ficial capacity suits “generally represent only another way of
pl eadi ng an action against an entity of which an officer is an
agent.” 1d. (quoting Mnell, 436 U S. at 690 n.55, 98 S. C
at 2035 n.55, 56 L.Ed.2d at 635 n.55).

As a general matter, state officers acting in their
official capacities are not |iable under 8§ 1983 because the
officers assune the identity of the governnent that enploys them

Hafer v. Melo, 502 U. S 21, 27, 112 S. (. 358, 362-363,

116 L. Ed.2d 301, 310-311 (1991)(citing WIIl v. M chigan
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Department of State Police, 491 U. S. 58, 71, 109 S.C. 2304,

2312, 105 L.Ed.2d 45, 58 (1989)).
In contrast, individual capacity suits attenpt to
inpose liability on governnment officials for their actions under

col or of | aw Kentucky v. Graham 473 U.S. at 165-166,

105 S.Ct. at 3104-3105, 87 L.Ed.2d at 121-122 (1985). Governnent
officials sued in their individual capacities are “persons” under
8§ 1983 and may be held liable in their individual capacities
when, with deliberate indifference to the consequences, they
establish and maintain a policy, custom or practice which

directly causes a constitutional harm A M v. lLuzerne County

Juveni le Detention Center, 372 F.3d 572, 586 (3d Cr. 2004)

(quoting Stoneking v. Bradford Area School District,

882 F.2d 720, 725 (3d Cir. 1989)).

In addition, a governnment official with supervisory
responsibilities may also be held |liable if the official
participated in violating the plaintiff’s rights, or directed
others to violate them or had know edge of, and acqui esced in,

hi s subordi nates’ viol ations. Baker v. Monroe Township,

50 F. 3d 1186, 1190-1191 (3d G r. 1995). However, there is no
l[tability in individual capacity 8 1983 actions based on a theory
of respondeat superior. Monell, 436 U S at 693, 98 S.C

at 2037, 56 L.Ed.2d at 637.



In the within action, nearly all of the individual
def endants are governnent officials nanmed in both their official
and individual capacities. However, there are significant
variations in the duplication of the clains asserted agai nst each
group of governnent official defendants.

The individual Pennsyl vani a Departnent of Environnental
Protection defendants, defendants Hornberger, Roberts, Hll,
Lasl ow and Sokol ow, are nanmed in both their official and
i ndi vidual capacities. The clainms against these defendants in
their official capacities are duplicative of the clains agai nst
def endant DEP. However, because the El eventh Anendnment bars this
court fromproceeding with a suit agai nst defendant DEP directly
(and def endant DEP has been di sm ssed, as expl ained above), the
official capacity suits are the only nmeans by which plaintiff may
maintain its clains agai nst defendant DEP.?° Accordingly, the
claims against these individuals in their official capacities are
not duplicative and may proceed to the extent they seek

prospective injunctive relief. Pennsylvania Federation of

Sportsnen’s Clubs, 297 F.3d at 323.

The situation is not anal ogous for the other individual
government defendants nanmed in this action. The clains agai nst
def endant Fournier in his official capacity are duplicative of

t hose asserted agai nst defendant Tel ford Borough Authority. Both

20 This is known as the “legal fiction” of Ex parte Young. Koslow v.
Conmonweal th of Pennsyl vania, 302 F.3d 161, 168 (3d Cir. 2002).




injunctive and nonetary relief are avail abl e agai nst each of
t hese defendants because they do not have inmunity.

Simlarly, the clains against defendant Miuszynski in
his official capacity are duplicative of the clains agai nst
def endant Del aware Ri ver Basin Comm ssion and both injunctive and
monetary relief are avail abl e agai nst each def endant.
Accordingly, all clains agai nst defendants Fournier and Miuszynski
in their official capacities are dism ssed as duplicative.

The 8 1983 constitutional clains against the individual
gover nnent defendants (i.e., all individual defendants except
def endant Schl oesser, an enpl oyee of defendant Spotts Stevens &
McCoy, Inc.) in their individual capacities are next considered.
Reviewi ng the allegations of plaintiff’s conplaint, | conclude
that there are insufficient avernents to give defendants notice
of the grounds upon which these constitutional clains rest.

Plaintiff has not pled specific factual allegations
denonstrating a conbi nati on, agreenent, or understandi ng anong or

bet ween any of the individual governnent defendants as required

by Quintal v. Volk, supra, at *2. The conplaint contains no
specific avernents show ng a plot, plan, or conspiracy between or
anong the individual governnment defendants to carry out the
al | eged conspiracy to coerce plaintiff to finance public projects

for defendant Authority and to suspend plaintiff’s mne operation



license in the absence of plaintiff’s agreenent to provi de such
fi nanci ng.

Plaintiff’s conplaint contains only a few perfunctory
assertions regarding the conduct of the individual governnent
defendants. These assertions denonstrate that these individual
defendants participated in certain acts furthering the alleged
agendas of their governnent entity enployers. For exanple,
plaintiff pleads that defendants Hornberger, Laslow and Hll did
i nproperly carry out the 2004 investigation of the source of well
dewat eri ngs.

However, plaintiff has not pled facts fromwhich it may
be inferred that any of the individual governnent defendants
reached an agreenent, either tacit or explicit, to violate
plaintiff's rights. There are no allegations indicating the
times and pl aces where an agreenent was reached, the scope of the
agreenent, the agreement’s duration or the identity of those
i ndi vi dual s who participated in the formation of the agreenent.

See Quintal, supra, at *2.

Plaintiff has al so not averred that any of the
i ndi vi dual governnment defendants had policy-nmaking authority.

A.M v. Luzerne County Juvenile Detention Center, 372 F.3d

at 586. Moreover, plaintiff has not alleged that any of the

i ndi vi dual governnment defendants personally established or



mai nt ai ned the policies of their respective enployers which
directly caused the suspension of plaintiff’s mne operation
i cense.

Al though plaintiff has averred that certain individual
gover nnment def endants, including defendants Hornberger and
Lasl ow, had supervisory authority, plaintiff has not denonstrated
that these defendants had any direct role in the actual process
of suspending plaintiff’s license. Nor has plaintiff asserted
that these individuals passively acqui esced when they coul d have
intervened to prevent the suspension of plaintiff’s |license
within the scope of their authority.

Accordingly, plaintiff’s substantive due process, equal
protection, procedural due process and First Anendnment
retaliation clains against defendants Hornberger, Roberts, Hill
Lasl ow, Sokol ow, Fournier and Muszynski?' in their individual
capacities are dism ssed without prejudice for plaintiff to re-
assert these constitutional clains in a nore specific anmended
conpl ai nt.

Private Actor Liability

“IA] private party who willfully participates in a
joint conspiracy with state officials to deprive a person of

constitutional rights acts under color of state |l aw for purposes

2 As noted above, plaintiff has not asserted a First Amendnent
retaliation claimagai nst defendant Miszynski .
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of 8 1983.” Harvey v. Plains Township Police Departnent,

421 F.3d 185, 190 (3d G r. 2005)(internal citations omtted).
Thus, a private party defendant, whether an entity or individual,
may be deenmed to be a state actor for the purpose of § 1983
l[iability where the private party conspires with a governnent

official. Goman v. Township of ©Manal apan, 47 F.3d 628, 638

(3d Gr. 1998).
In order to sufficiently plead a 8§ 1983 conspiracy
agai nst private actor defendants, a plaintiff:

must plead with particularity the “circunstances”
of the alleged wongdoing in order to place the
def endants on notice of the precise m sconduct
with which they are charged. Only allegations of
conspiracy which are particularized, such as those
addressing the period of the conspiracy, the

obj ect of the conspiracy, and certain actions of
the alleged conspirators taken to achieve that
purpose, wll be deened sufficient.... [Aln

i nference [of conspiracy]...fromthe Conplaint...
[iS] no substitute for the requirenent that the
ci rcunst ances of the conspiracy be pleaded with
specificity.

Loftus v. Sout heastern Pennsyl vania Transportation Authority,

843 F. Supp. 981, 986-987 (E.D.Pa. 1994) (Robreno, J.)(citing
Rose v. Bartle, 871 F.2d 331, 366 (3d Gr. 1989)).

Plaintiff has pleaded the existence of a conspiracy in
its conplaint. However, plaintiff’'s allegations fall short of
the pleading requirenents for a 8 1983 conspiracy as set forth in
Loftus against the private-actor Spotts Stevens & M:Coy, Inc.

defendants with regard to plaintiff’s constitutional clains.
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Plaintiff does not allege any facts indicating the period of the
Spotts Stevens defendants’ involvenent in the conspiracy or
specific actions taken by the Spotts Stevens defendants to

achi eve the goal of the conspiracy.

Plaintiff’s conclusory avernent that defendants Spotts
Stevens and Schl oesser were retained by, and conspired wth,
def endant Authority to obstruct punping tests and interfere with
the rehabilitation of Telford Borough Authority Well No. 4 does
not suffice to denonstrate the role and |l ength of participation
by the Spotts Stevens defendants in the conspiracy. Nor does
plaintiff’s avernent establish that the Spotts Stevens defendants
shared defendant Authority’ s objective of unlawfully obtaining
financing fromplaintiff for defendant Authority’ s public works
proj ects.

Accordingly, plaintiff’s substantive due process, equal
protection and procedural due process clains against the Spotts
Stevens defendants are dismssed without prejudice for plaintiff
to re-assert these constitutional clains in a nore specific
anmended conpl ai nt.

Subst anti ve Due Process

The due process clause of the Fourteenth Anendnent?? to

the United States Constitution protects an individual against

22 Al'l government defendants in this action are state-level or |ocal
government actors. Therefore, the due process clause of the Fifth Amendnent
to the United States Constitution is not inplicated in this action.
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arbitrary action of governnment. County of Sacranento v. Lew s,

523 U. S. 833, 845, 118 S.Ct. 1708, 1716, 140 L.Ed.2d 1043, 1057
(1998) (internal citation omtted). Allegations that governnent
power has been arbitrarily and oppressively exercised inplicate
the substantive aspects of the due process clause. 1d. at 846,
118 S.Ct. at 1717, 140 L.Ed.2d at 1057.
In order to allege a violation of substantive due

process, a plaintiff must aver that defendants’ conduct deprived
plaintiff of a protected interest involving an arbitrary abuse of

of ficial power which “shocks the conscience”. United Artists

Theatre Circuit, Inc. v. Township of Warrington, 316 F.3d 392,

399 (3d GCr. 2003). Thus, to prevail on a substantive due
process claimarising froma nunicipal |and use decision, a
plaintiff nmust establish that (1) it has a property interest
protected by due process, and (2) the governnment’s deprivation of

that property shocks the conscience. Cherry Hll Towers, L.L.C

v. Township of Cherry Hll, 407 F.Supp.2d 648, 654 (D.N.J. 2006).

The United States Court of Appeals for the Third
Crcuit has recogni zed that ownership interests in property are
interests protected by the substantive aspect of due process.

| ndependent Enterprises, Inc. v. Pittsburgh Water and Sewer

Aut hority, 103 F.3d 1165, 1180 n.12 (3d G r. 1997). The Third
Circuit has explicitly held that cases involving “zoning

deci sions, building permts, or other governnmental perm ssion
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required for sonme intended use of |and owned by the
plaintiffs...inplicat[e] the ‘fundamental’ property interest in
the ownership of land.” 1d. at 1179 n.12.

If plaintiff successfully pleads the existence of an
interest protected by the due process clause, the analysis then
turns to whether the violation of the interest “shocks the
consci ence”. The neani ng of the shocks-the-conscience standard
vari es based upon the factual context of each case. United
Artists, 316 F.3d at 399-400. However, the standard reaches only
conduct at the edges of tort law s schene of culpability. Lews,
523 U. S. at 848-849, 118 S.C. at 1717-1718, 140 L.Ed.2d at 1059
(internal citation omtted). Allegations of nmere negligence are
insufficient to constitute a substantive due process violation.
Id.

Moreover, as a general matter, “land-use decisions are
matters of |ocal concern and such di sputes should not be
transforned into substantive due process clainms based only on
al | egations that governnent officials acted with ‘inproper

motives.” United Artists, 316 F.3d at 399-400. Only the nobst

egregi ous conduct can be said to be arbitrary in the
constitutional sense. Lews, 523 U.S. at 846, 118 S.C

at 1716, 140 L.Ed.2d at 1057 (internal citation omtted). For
t he purpose of due process, governnment conduct is arbitrary and

irrational where it is not rationally related to a legitimte
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gover nnment purpose. Saneric Corporation of Delaware, Inc. v.

Cty of Philadel phia, 142 F.3d 582, 595 (3d Cr. 1995).

Plaintiff in the within action has pled a sufficient
property interest for due process purposes with regard to its
interest in the Telford Quarry mning operating |icense.?
Plaintiff’s mning license inplicates plaintiff’s fundanental
property interest in the use, control and enjoynent of its real
property. Courts around the country have recogni zed that |and

use permts create interests in property protected by the due

28 In addition to plaintiff’'s property interest in its license to
operate the Telford Quarry, plaintiff contends that it has an interest
protected by due process in its reputation, business and goodw Il that has

been damaged by defendants’ suspension of plaintiff’s operating license. The
ability to pursue a calling or occupation is a protected |liberty interest
under the due process clause. See Thomas v. | ndependence Township

463 F. 3d 285, 297 (3d Cir. 2006). However, one does not have a protected
liberty interest in carrying out a specific job. Piecknick v. Comobnwealth of

Pennsyl vani a, 36 F.3d 1250, 1261-1262 (3d Cir. 1994). Moreover, one “does not
have a protected property interest in reputation alone” protected by due
process. Thomas, 463 F.3d at 297.

Plaintiff’s conplaint does not sufficiently denonstrate
constitutional injury to any of these protected interests. Plaintiff’s
inability to conduct mining operations at the Telford Quarry because its
i cense has been suspended does not prevent it from carrying out nining
operations at other locations. Plaintiff does not have a protected interest
in its business reputation alone. Even if plaintiff’s reputation were
protected, plaintiff nust allege nore to show a constitutional injury than
that it has | ost unspecified business as a result of its license being
suspended. Therefore, plaintiff’s alleged injury to its reputation, business
and goodwi Il need not be considered further

Plaintiff also clainms that it has a liberty interest inits
busi ness reputati on which has been viol ated by defamatory statements by
defendants. The United States Suprene Court has recogni zed busi ness
reputation liberty interests in its precedents. See Paul v. Davis, 424 U.S.
693, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976). However, plaintiff’s conplaint has
not sufficiently alleged that any defamatory statements have been made by
defendants and plaintiff has not pled any resulting danage or injury. Thus,
there are sinply insufficient allegations in the conplaint to find any basis
for so-called stigma-plus violations of liberty interests. See Al exander v.
Hargrove, Civ.A No. 93-5510, 1995 W 144636, at *5 (E.D.Pa. Mar. 31
1995) (Yohn, J.).
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process clause. See, e.qg., Continental Coal, Inc. v. Cunningham

511 F. Supp.2d 1065, 1079 (D.Kan. 2007).

Because plaintiff has a protected interest, it mnust
next be determ ned whether this interest has been viol ated under
t he shocks-the-consci ence standard. | conclude that as all eged
in plaintiff’s conplaint, the conduct of defendants in this
action is sufficiently egregious so as to shock the consci ence
wi thin the neaning of substantive due process clause. Plaintiff
has averred the existence of a broad conspiracy between |ocal,
state and intra-state actors to extort noney fromplaintiff for
the benefit of defendant Tel ford Borough Authority w thout any
rational basis.

Accepting the allegations of the conplaint as true,
def endant Pennsyl vani a Departnment of Environmental Protection’s
suspension of plaintiff’s mne operation |license was whol |y
irrational and inposed as a punishnment for plaintiff’'s failure to
agree to provide multi-mllion dollar paynents for the benefit of
def endant Authority. As averred in the conplaint, the license
suspensi on was not based upon grounds related to the purpose for
which the license was issued. Nor was the suspension based upon
plaintiff’s prior or future activities under the auspices of the
license. Thus, the alleged conduct by defendants is nore than

mere bad faith.
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Accordingly, plaintiff has adequately pled a violation
of substantive due process, and defendants’ notions to dism ss
plaintiff’s substantive due process claimare denied.

Equal Protection

The equal protection clause of the Fourteenth Anendnent
to the Constitution of the United States provides that “[n]o
state shall...deny to any person within its jurisdiction the
equal protection of the laws.” U S. Const. anend XIV 8 1. The
cl ause prevents unlawful discrimnation by state actors. See

Kirby v. Gty of Phil adel phia, 905 F. Supp. 222, 228 (E.D. Pa.

1995) (Brody, J.).

If a plaintiff alleges a violation of equal protection
and is not a nenber of a recognized suspect class, such as race
or gender, it may proceed pursuant to the “class of one” equal
protection theory announced by the United States Suprene Court in

Village of WIllowbrook v. dech, 528 U S. 562, 120 S.C. 1073,

145 L. Ed. 2d 1060 (2000) (per curianm). According to the “class of
one” theory, a plaintiff states a claimfor violation of the
equal protection clause when it alleges that it has been
intentionally treated differently fromothers simlarly situated
and that there is no rational basis for the difference in
treatnment. 1d. at 564, 120 S.C. at 1074, 145 L. Ed.2d at 1063

(internal citations omtted). Thus, the alleged discrimnation
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must be wholly arbitrary and intentional. denn v. Barua,

252 Fed. Appx. 493, 500 (3d Gr. 2007).

The United States Court of Appeals for the Third
Circuit has held that to state a claimunder the “class of one”
equal protection theory, a plaintiff nust allege that (1) the
defendant treated it differently fromothers simlarly situated,
(2) the defendant did so intentionally, and (3) there was no

rational basis for the difference in treatnent. H Il v. Borough

of Kutztown, 455 F.3d 225, 239 (3d Cr. 2006).
This irrational -and-wholly-arbitrary standard is
especially difficult to satisfy in a |and use dispute. See

Ei chenlaub v. Township of Indiana, 385 F.3d 274, 287 (3d Cr

2004). Furthernore, “an equal protection clainf may not be used
“as a device to dilute the stringent requirenents needed to show
a substantive due process violation”. 1d.?*

Plaintiff has pled that it has been intentionally,
arbitrarily and irrationally singled out and di scrim nated
agai nst by defendants. Plaintiff alleges that defendants
suspended plaintiff’s mne operation |icense for the Telford
Quarry because it is a private party with insurance that could be

used to finance public works projects on behalf of defendant

24 In Eichenlaub, the Third Circuit opined that it is “very unlikely
that a claimthat fails the substantive due process test will survive under an
equal protection approach.” 385 F.3d at 287.
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Tel ford Borough Authority. Such allegations support a finding of
arbitrary unconstitutional conduct.

However, plaintiff has failed to identify other
simlarly situated individuals who were treated differently than
plaintiff (i.e., they did not face simlar arbitrary and
pur poseful discrimnation). Expressly to the contrary, plaintiff
has i ndicated that defendant DEP has discrim nated agai nst other
gquarry operations, mning operations and businesses |ike
plaintiff’s in the past and has required private paynents for
public projects as a “cost of doing business” wthin defendant
DEP s jurisdiction.

Plaintiff’s own avernents expressly bar it from
proceedi ng on an equal protection theory in this case.
Accordingly, plaintiff’s equal protection claimagainst al
def endants is di sm ssed.

Procedural Due Process

As stated above, the due process clause of the
Fourteenth Anendnment to the United States Constitution protects
i ndi vi dual s agai nst arbitrary governnent action. At the core of
procedural due process jurisprudence is the right to advance
notice of significant deprivations of liberty or property and to

a neani ngful opportunity to be heard. Abbott v. Latshaw,

164 F.3d 141, 146 (3d Cir. 1998)(internal citations omtted).
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To state a claimpursuant to 8 1983 for deprivation of
procedural due process rights, plaintiff nust allege that (1) it
was deprived of an individual interest that is enconpassed wthin
the Fourteenth Amendnent’s protection of life, liberty or
property, and (2) the procedures available to it did not provide

due process of law. Maule v. Susquehanna Regi onal Police

Conmi ssion, 2007 W. 2844587, at *6 (E.D.Pa. Sept. 27, 2007)

(Gardner, J.)(citing Alvin v. Suzuki, 227 F.3d 107, 116 (3d Cr

2000)) .

Precisely the sanme interests considered in the
di scussi on regardi ng substantive due process are inplicated in
this procedural due process analysis. Thus, plaintiff’s
all egations sufficiently establish that it has an interest inits
m ning operating license (governing the use of its real property)
which is constitutionally protected through the procedural aspect
of due process. Therefore, to determ ne whether a violation of
procedural due process has been adequately pled, only the
procedures avail able to defendant under Pennsylvania | aw nust be
consi der ed.

Procedural due process is satisfied when a state
affords a full judicial nmechanismw th which to chall enge the

adm ni strati ve decision at issue. Bell o v. \al ker,

840 F.2d 1124, 1128 (3d G r. 1998), abrogation on other grounds

recogni zed, United Artists, 316 F.3d at 394. |If adequate process
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is provided by state procedures, procedural due process is
satisfied whether or not the plaintiff avails itself of the

provi ded appeal nechanism DeBlasio v. Zoning Board of

Adj ustnent for Township of West Ammell, 53 F.3d 592, 597 (3d CGr

1995) (internal citations and quotations omtted).?®

“The availability of a full judicial mechanismto
chal l enge the adm ni strative decision to deny an application,
even an application that was wongly decided, preclude[s] a
determ nation that the decision was nmade pursuant to a

constitutionally defective procedure.” Mdnight Sessions, Ltd.

v. Philadel phia, 945 F.2d 667, 681 (3d Cir. 1991).

Moreover, the avail able state procedure need not
provide all the relief avail able under a 8 1983 cause of action
in order for the available state procedure to be constitutionally

adequate. Parratt v. Taylor, 451 U S 527, 543-544, 101 S. Ct

1908, 1917, 68 L.Ed.2d 420, 434 (1981), overruled on other

grounds, Daniels v. Wllians, 474 U S. 327, 106 S.Ct. 662,

88 L. Ed.2d 662 (1986).
The degree of process constitutionally required is

measured by a bal ancing test, including whether a post-

25 A court nmay take judicial notice of records outside the four
corners of a conplaint, including records of administrative and court
proceedi ngs. See Pension Benefit Guaranty Corporation . Corp. v. Wite
Consolidated Industries, Inc., 998 F.2d 1192, 1196 (3d Cir. 1993). Thus,
take judicial notice that plaintiff appeal ed the decision of defendant
Pennsyl vani a Department of Environnental Protection to the Commonweal t h of
Pennsyl vani a Environmental Hearing Board. | also take judicial notice that
plaintiff subsequently appeal ed the Board’ s Adjudication to the Comonweal th
Court of Pennsyl vani a.

-] xXv-



determ nation hearing is adequate. The United States Suprene
Court has described the factors of the test as foll ows:

First, the private interest that will be affected
by the official action; second, the risk of an
erroneous deprivation of such interest through the
procedures used, and the probable value, if any,

of additional or substitute procedural safeguards;
and finally, the Governnent’s interest, including
the function involved and the fiscal and

adm ni strative burdens that the additional or
substitute procedural requirenment would entail.

Mat hews v. Eldridge, 424 U. S 319, 335, 96 S.Ct. 893, 903,

47 L.Ed.2d 18, 33 (1976).

The controlling inquiry regardi ng whether a pre-
deprivation hearing is required is “solely whether the state is
in a position to provide for pre[-]deprivation process.”

Hudson v. Palnmer, 468 U.S. 517, 534, 104 S.Ct. 3194, 3204,

82 L.Ed.2d 393, 408 (1984).

Plaintiff’s procedural due process challenge to
def endant DEP' s decision to suspend its license presents a
structural challenge to the adm nistrative schene under which
mning |licenses are suspended. The chall enge specifically
attacks defendant DEP' s failure to hold a pre-deprivation hearing

bef ore suspending plaintiff’s |icense.?®

26 Plaintiff also challenges to the way in which defendants
admi ni stered the applicable regulatory schene in plaintiff’s case. This
chal | enge attacks the basis of defendant DEP' s decision, or |ack thereof,

i ncl udi ng defendant Comm ssion’s failure to conduct a separate investigation
and augnent or suppl ant defendant DEP's findings. However, this challenge is
a substantive due process argunent and is not properly treated as asserting a
vi ol ati on of procedural due process.
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Under Pennsylvania law, plaintiff has the right to
chal | enge any adverse decision taken against its mne operation
Iicense by defendant DEP to the Commonweal th of Pennsyl vani a
Envi ronnental Hearing Board.?" Furthernore, under 42 Pa.C S. A
8§ 763, plaintiff has the right to appeal any adverse deci sion of
the Environnmental Hearing Board to the Commonweal th Court of

Pennsyl vania. Pennsylvania Coal M ning Association v. Watt,

562 F.Supp. 741, 744 (M D.Pa. 1983).

Nevert hel ess, Pennsyl vania statutory |aw does not
provide plaintiff an opportunity for a pre-deprivation hearing
before its operating |icense may be suspended or revoked. See
35 P.S. § 7514(c). However, the failure to hold a pre-
deprivation hearing in the context of a | and use deci sion does
not deprive plaintiff of procedural due process.

The United States Court of the Appeals for the Third
Circuit has held that procedural due process is satisfied by
state adm ni strative procedures concerning | and use deci sions
whi ch are reviewable only after the deprivation occurs. These
deci si ons have specifically considered zoning variances and | and

usage permts. See, e.d., Rogin v. Bensal em Townshi p,

616 F.2d 680, 694 (3d Cir. 1980); see also Bello v. \WlKker,

2 See Noncoal Surface M ning Conservation and Recl amation Act, Act
of Decenber 19, 1984, P.L 1093, No. 219, as amended, 52 P.S. 88 3301-3326;
Clean Streans Law, Act of June 22, 1937, P.L. 1987, art. |, § 7, as anended,

35 P.S. 8 691.7; Act of July 13, 1988, P.L. 530, No. 94, 8§ 4, 35 P.S. § 7514.
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840 F.2d at 1128; M dnight Sessions, 945 F.2d at 682; DeBl asi o,

53 F.3d at 598.

The procedural frameworks considered in the Third
Circuit’s | and use decisions are anal ogous to the framework for
chal  enging the adm nistrative determ nati ons of defendant DEP
Thus, the Supreme Court’s nulti-factor test need not be re-
applied. However, | note that the allegations of plaintiff’s
conpl aint make clear that the adm nistrative agencies involved in
this case took actions to regulate | ocal water supplies which had
been becone depleted or had becone contam nat ed.

The regul ati on of such conditions would not require a
pre-deprivation hearing as matter of procedural due process. See

Hudson v. Palner, 468 U.S. at 533, 104 S.C. at 3204, 82 L.Ed.2d

at 407, where the United States Suprene Court stated that “an
unaut hori zed intentional deprivation of property by a state
enpl oyee does not constitute a violation of the procedural
requi renents of the Due Process O ause of the Fourteenth
Amendnent i f a neani ngful postdeprivation renedy is available.”
Plaintiff has not sufficiently alleged that its
procedural due process rights were violated by defendants’
failure to conduct a pre-deprivation hearing. Accordingly,
plaintiff’s procedural due process claimagainst all defendants

is dismssed.
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First Anendnent Retaliation

To state a First Amendnent retaliation claim a
plaintiff nmust allege two things: (1) that the activity in
guestion is protected by the First Anmendnent, and (2) that the
protected activity was a substantial factor in the alleged

retaliatory action. H Il v. Borough of Kutztown, 455 F.3d 225,

241 (3d Gr. 2006). The first factor is a |legal question and the

second factor is a factual question. 1d. (citing Curinga v. Gty

of dairton, 357 F.3d 305, 310 (3d Cr. 2004).

This test has al so been expressed by the United States
Court of Appeals for the Third Circuit in a three-part
formulation: Plaintiff nust prove (1) that he engaged in
constitutionally-protected activity; (2) that the governnent
responded with retaliation; and (3) that the protected activity

caused the retaliation. Ei chenl aub v. Township of Indi ana,

385 F.3d 274, 282 (3d Cir. 2004).

However fornul ated, the threshold requirement of a
First Amendnent retaliation claimis that the plaintiff identify
the protected activity that allegedly spurred the retaliation.
Id. If plaintiff passes this first burden, the key question in
determ ni ng whet her a cogni zabl e First Amendnent cl ai mhas been
stated is whether the alleged retaliatory conduct was sufficient

to deter a person of ordinary firmess fromexercising his First

- | xi x-



Amendnent rights. Thomas v. |ndependence Township, 463 F.3d 285,

296 (3d GCir. 2006).

Plaintiff’s conplaint does not contain any specific
al | egati ons which support a conclusion that it has engaged in any
protected First Amendnent activities. Even assum ng, arguendo,
that plaintiff’s vague avernents regarding its efforts to have
def endants perform addi ti onal independent testing of water
supplies and reconsider their prior determnations could support
such a finding, plaintiff did not allege a direct causal |ink
bet ween these efforts and the suspension of plaintiff’s m ne
operation |icense.

The avernents of plaintiff’s conplaint indicate a
conpletely different notivation for defendants’ conduct. The
conplaint asserts that plaintiff’s |icense was suspended because
it would not agree to finance public projects for the benefit of
def endant Aut hority.

Thus, plaintiff has not alleged it engaged in protected
First Amendnent activities or faced retaliation as a result of
its participation in such activities. Accordingly, plaintiff’s
First Amendnent retaliation claimagainst all defendants is
di sm ssed.

State Law d ai ns

Plaintiff’s claimfor substantive due process has

survived scrutiny pursuant to Federal Rule of Cvil Procedure

- Xx-



12(b)(6). Therefore, this court may exerci se suppl enental
jurisdiction over plaintiff’s clainms founded upon Pennsyl vani a
law. See 28 U.S.C. § 1367.

Imunity of State and Local Governnent Def endants

The United States Court of Appeals for the Third
Circuit has held that the determ nation of immunity should be
made as early as possible in civil actions agai nst governnment

officials. Thomas v. |ndependence Townshi p, 463 F.3d 285, 295

(3d Cir. 2006).2 An essential attribute of immunity “is the
entitlement not stand trial or face other burdens of litigation”.
Id.

Thus, under the inherent powers of the court, in order
to facilitate the early resolution of an imunity defense, a
plaintiff may be ordered to provide a nore definitive statenent
of the factual basis of its clains pursuant to Federal Rule of

Cvil Procedure 12(e). 1d. (citing Cawford-El v. Britton,

523 U. S. 574, 600-601, 118 S.Ct. 1584, 1598, 140 L.Ed.2d 759, 601
(1998), and Fed. R Cv.P. 1).
As currently pled in plaintiff’s conplaint, there are

insufficient avernments to determ ne the issues of state sovereign

28 Al t hough the Third Circuit’s decision in Thomas v. | ndependence
Townshi p was considering the application of federal qualified imunity, the
reasoni ng of the decision is equally applicable to determ nations of immunity
conferred under state | aw
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i mmunity of the individual DEP defendants?® under Pennsyl vani a

| aw and the immunity of the Authority defendants and the

Comm ssi on def endants under the Pennsyl vania Political
Subdi vi sion Tort Cainms Act, 42 Pa.C. S. A 88 8541-8542.
Specifically, as currently pled, it cannot be determ ned whet her
t he individual governnment defendants were acting within the scope
of their enploynment when they participated in the all eged

conspi racy.

In addition, it cannot be determ ned whet her defendants
Aut hority or Conm ssion are |ocal agencies entitled to imunity
as set forth in 42 Pa.C. S. A 8§ 8545, or whether they would be
subject to an exception to immunity pursuant to
42 Pa.C. S. A. 8§ 8542(b).

Under these circunstances, the Third Grcuit’s nandate
is clear. Plaintiff nust provide a nore definite statenent of
its clainms for the purpose of resolving the imunity defenses
asserted by defendants as early as possible in this action.

Accordi ngly, pursuant to Federal Rule of Cvil
Procedure 12(e), plaintiff shall provide a nore definite
statenent of its clains against all defendants asserting an

i mmuni ty defense under Pennsyl vania | aw

29 As stated above, Eleventh Amendment sovereign immunity bars this
court fromentertaining any action directly agai nst the Cormonweal t h of
Pennsyl vani a, including actions against its agencies pursuant to state |aw
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Negl i gence

Def endants have chal l enged the sufficiency of
plaintiff’s claimfor negligence under Pennsylvania | aw solely on
the basis of the economc |oss doctrine. However, as explained
bel ow, the doctrine does not bar plaintiff’s negligence claim
because plaintiff has alleged a sufficient injury to its real
property.

Pennsyl vani a | aw has been applied to dism ss clainms for
negl i gence where the damages all eged are solely econom c.

Rock v. Voshell, 397 F. Supp.2d 616, 627 (E.D.Pa. 2005)

(Bayl son, J.). The economc |oss doctrine provides that no cause
of action can be maintained in tort for negligence or strict
liability where the only injury is “economc |loss”—that is, |oss
that is neither physical injury nor damage to tangi bl e property.

2-J Corp. v. Tice, 126 F.3d 539, 541 (3d Gir. 1997)(citing

Aikens v. Baltinore & Chio Railroad Conpany, 348 Pa. Super. 17,

21-22, 501 A 2d 277, 279 (1985)).
Pennsyl vania state courts are generally hostile to

torts alleging economc |losses. See Public Service Enterprise

G oup v. Philadelphia Electric Conpany, 722 F.Supp. 184, 193

(D.N.J. 1989). Based in part upon this antagonism the United
States Court of Appeals for the Third Grcuit has predicted that
the Suprenme Court of Pennsylvania woul d extend the econom c | oss

doctrine beyond negligence and strict liability to include cases
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of intentional fraud. Wrw nski v. Ford Mtor Conmpany,

286 F.3d 661, 675 (3d Cr. 2002). However, applications of the
econom ¢ | oss doctrine have generally been |imted to | osses

which flow fromthe term nati on of a contract. Constar, lnc. V.

National Distribution Centers, Inc., 101 F. Supp.2d 319, 322

(E.D. Pa. 2000)(Kelly, Robert F., J.).

Whet her plaintiff’s negligence claimis barred by the
econom c | oss doctrine turns on whether plaintiff has suffered
damage to its real property. Plaintiff is not alleging that its
real property, the Telford Quarry, has been physically danmaged.
Rat her, plaintiff is asserting that the use of its property has
been inpaired as a result of the intentional acts of defendants
in revoking its mne operation license. Thus, plaintiff’s
alleged injury to its real property is in the formof a usage
restriction.

No party in this case has addressed whet her an
inpairnment in the use of one’s property through the suspension of
a license constitutes an injury to real property within the
meani ng of econom c | oss doctrine in Pennsylvania jurisprudence.
Neverthel ess, in the context of this action, | conclude that a
| and usage restriction resulting fromthe suspension of a quarry

operating license is sufficient to constitute an injury to real

property.
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The loss of a mning or extraction operating |icense
significantly | essens the value of the property to which the
license applies. This resulting dimnution in property value is
entirely foreseeable by the negligent tortfeasors, as is the
resulting economc harmto the site operator’s business and
financial interests.?®

Accordi ngly, defendants’ notion to dismss plaintiff’s
clai mfor negligence under Pennsylvania |aw is denied.

I ntentional |Interference Wth Contractual Rel ations

The tort of intentional interference with contractual
rel ati ons has been adopted by the Suprene Court of Pennsyl vani a.

Adl er, Barish, Daniels, Levin & Creskoff v. Epstein,

482 Pa. 416, 431-432, 393 A 2d 1175, 1183 (1978). Under this
tort, defendants may be held liable for “intentionally and
inproperly interfer[ing] with the performance of a
contract...between another and a third person by inducing or

ot herwi se causing the third person not to performthe contract”.
Id. at 431, 393 A 2d at 1183 (quoting Restatenent (Second) of

Torts 8§ 766 (Tentative Draft No. 23, 1977)).3

80 As recogni zed by the Superior Court of Pennsylvania, “[t]he reason
a plaintiff cannot recover [pure econom c | osses] stems fromthe fact that the
negl i gent actor has no knowl edge of the contract or prospective relation and
thus has no reason to foresee any harmto the plaintiff's interest.”
Aikens v. Baltinmore & Ohio Railroad Conpany, 348 Pa. Super. at 21, 501 A 2d
at 279.

st As noted by the United States Court of Appeals for the Third
Circuit, although the Supreme Court of Pennsylvania relied on a tentative

(Foot note 27 continued):
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As recogni zed by the United States Court of Appeals for
the Third Circuit, the elenents of intentional interference with
a contractual relation under Pennsylvania | aw, whether existing
or prospective, are as follows:

(1) the existence of a contractual, or

prospective contractual relation between the
conplainant and a third party;

(2) purposeful action on the part of the

def endant, specifically intended to harmthe
existing relation, or to prevent a
prospective relation from occurring;

(3) the absence of privilege or justification on
the part of the defendant; and

(4) the occasioning of actual |egal damage as a
result of the defendant’s conduct.

Crivelli v. Ceneral ©Mtors Corporation, 215 F.3d 386, 394

(3d Gir. 2000)(citing Strickland v. University of Scranton

700 A .2d 979, 985 (Pa. Super. 1997)).

Plaintiff’s conplaint is deficient in nearly all
respects concerning plaintiff’s claimfor tortious interference
with contractual relations. The conplaint contains no avernents
identifying either an existing contract or prospective contract
with which a third-party has interfered. The conplaint’s
allegations fail to identify the parties to the existing or

prospective contract, nor do they identify the interfering party.

(Continuation of footnote 27):

draft of the Restatenent (Second) of Torts 8§ 766, the final version is the
same in substance. See Wndsor Securities, Inc. v. Hartford Life |Insurance
Conpany, 986 F.2d 655, 659 n.6 (3d GCr. 1993).
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Mor eover, the conpl aint does not state the anount of actual | egal
damage caused by the |l oss of the contract.

Accordingly, plaintiff’s claimfor tortious
interference with contractual relations against all defendants is
di sm ssed.

G vil Conspiracy®

To state a claimfor civil conspiracy under
Pennsyl vania | aw, a conpl aint nust all ege:

(1) a conbination of two or nore persons acting
with a common purpose to do an unl awful act
or to do a |awful act by unlawful neans or
for an unl awful purpose;

(2) an overt act done in pursuance of the common
pur pose; and

(3) actual |egal damage.

McKeeman v. Corestates Bank, N. A, 751 A 2d 655, 660 (Pa. Super.

2000) .
The fact that two or nore people are acting to do
sonething at the sane tinme is not by itself an actionable

conspiracy. Thonpson Coal Conpany v. Pike Coal Conpany,

488 Pa. 198, 211, 412 A 2d 466, 473 (1979)(internal citations

omtted)). Additionally, proof of malicious intent is an

82 Al t hough sone defendants interpreted plaintiff’'s conplaint to
assert a federal conspiracy claimpursuant to 42 U S.C. § 1985, plaintiff has
treated its civil conspiracy claimas asserted solely under Pennsylvania | aw.
Therefore, only the state claimfor civil conspiracy is considered in this
anal ysi s.
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essential elenent of a claimfor conspiracy. Thonpson Coal

Conpany, 488 Pa. at 211, 412 A 2d at 473.
I n Pennsyl vani a, absent a civil cause of action for a
particul ar act, there can be no cause of action for civil

conspiracy. N cks v. Tenple University, 408 Pa. Super. 369, 380

596 A 2d 1132, 1137 (1991)(internal citation omtted). Applying
Pennsyl vania law, the Third Grcuit has held that this

requi renent necessarily means that a claimfor civil conspiracy
is not “independently actionable” and is instead a “nmeans for
establishing vicarious liability for the underlying tort.”

Boyanowski v. Capital Area Internediate Unit, 215 F.3d 396,

405-407 (3d Gr. 2000)(internal citations omtted).
However, because conspiracy itself is an intentional
tort, negligence cannot serve as the underlying tort upon which a

conspiracy claimis based. DeBlasio v. Pignoli, 918 A 2d 822,

826 n.5 (Pa. Commw. 2007). Conduct which subjects one to
liability for negligence and strict liability is insufficient to
support a claimfor civil conspiracy under Pennsyl vania | aw

Stitt v. Philip Morris, Inc., 245 F. Supp.2d 686, 694 (WD. Pa.

2002). See also Athanasiadis v. Bellman, 1991 W 185244, at *3

(E.D. Pa. Sept. 16, 1991), where former Senior Judge Newconer
recogni zed that one cannot negligently conspire.
Thus, plaintiff may not proceed on its conspiracy

theory of liability in this action. Plaintiff’'s claimfor
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negligence remains in this action. However, this is the sole
tort claimunder Pennsylvania |law remaining in this action. For
t he above reasons, negligence cannot serve as the underlying tort
supporting a civil conspiracy theory of liability.

Accordingly, plaintiff’s claimfor civil conspiracy
agai nst all defendants under state law is dism ssed.

Causal Connecti on Bet ween Def endants’
M sconduct and Plaintiff's Harm

The Del aware Ri ver Basin Conm ssion defendants have
challenged all clains in plaintiff’s conplaint with respect to
the rel ationship between the actions of the Comm ssion defendants
and plaintiff’s harm Under both federal and Pennsyl vani a | aw,
plaintiff nmust denonstrate a causal rel ationship between the
al | eged m sconduct of defendants and the harm suffered by
plaintiff.

Causati on between governnent action and the all eged
constitutional deprivation in required in 8 1983 actions, Kneipp
v. Tedder, 95 F.3d 1199, 1213 (3d Cir. 1996). Causation is

requi red under Pennsylvania tort law as well. WIlder v. United

States, 230 F. Supp.2d 648, 654 (E.D.Pa. 2002) (Joyner, J.). As
expl ai ned below, plaintiff has satisfied its burden to show a
causal connection between the Comm ssion defendants’ conduct and
t he suspension of its operating license (i.e., plaintiff’s harm.
The Comm ssion defendants assert that plaintiff has

al l eged that they caused harmto plaintiff only through their
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failure to accede to plaintiff’s requests for testing and

i nvestigation of defendant Tel ford Borough Authority’ s wells.

The Comm ssi on defendants argue that because a Comm ssion

i nvestigation could not have any | egal effect on defendant DEP s
| i censi ng deci sion, no causal connection can be established

bet ween the suspension of plaintiff’s |license and the actions, or
| ack thereof, of the Comm ssion defendants.

The Conmm ssion defendants assert that defendant
Comm ssi on has del egated to defendant DEP its authority to
evaluate mning projects. The Comm ssion defendants aver that
pursuant to this del egation, defendant Comm ssion does not review
the actions of defendant DEP related to mning projects. The
Comm ssi on defendants al so claimthat defendant DEP coul d order
the closure of plaintiff’s Telford Quarry regardl ess of any
Comm ssion investigation. Therefore, the Comm ssion defendants
argue that there is no causal connection between defendant
Comm ssion’s alleged failure to conduct an investigation and the
closure of the Telford Quarry.

Plaintiff argues in opposition that the conpl aint
sufficiently alleges that the Comm ssion defendants partici pated
in the conspiracy of the other defendants which resulted in the
suspension of plaintiff’s mne operation |license. Thus,
plaintiff asserts that there is a causal nexus between the

conduct of the Comm ssion defendants and plaintiff’s harm
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The Comm ssion defendants’ argunment is without nerit.
Plaintiff has alleged that the Conm ssion defendants did not
adhere to plaintiff’'s testing and investigation requests because
it would have underm ned defendant DEP' s claimthat plaintiff was
causi ng danage to water supplies in the vicinity of Telford
Borough Authority’'s Well No. 4 and Well No. 5.

Based on this avernent and the avernents regarding the
conspiracy to extort funds fromplaintiff for the benefit of
def endant Authority, the reasonable inference may be drawn that
def endant Conmmi ssion joined with the other defendants in the
conspiracy. There are nultiple allegations in plaintiff’s
conplaint indicating the close relationship between defendants
Comm ssion, DEP and Authority. Wth defendant Conm ssion’s
participation in the overall schene inferred, a causal connection
bet ween t he conduct of defendant Comm ssion, as a co-conspirator,
is established by the tortious acts of the other co-conspirators.

See Gass v. Gty of Philadelphia, 455 F. Supp.2d 302, 360

(E. D. Pa. 2006) (Robreno, J.).
Accordingly, plaintiff has alleged a sufficient causal
nexus between the acts of the Conm ssion defendants and the

suspension of plaintiff’s mne operation |icense.
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Puni ti ve Damages

Governnmental entities, including municipalities, are
i mmune from punitive damages in actions brought under § 1983.

Cty of Newport v. Fact Concerts, Inc., 453 U S. 247, 271

101 S.&t. 2748, 2761, 69 L.Ed.2d 616, 634 (1981). However,
punitive damages may be recovered from i ndivi dual gover nment
officials acting in their individual capacities if the officials’
“conduct is shown to be notivated by evil notive or intent, or
when it involves reckless or callous indifference to the

federally protected rights of others.” Smth v. Wde,

461 U. S. 30, 56, 103 S.Ct. 1625, 1640, 75 L.Ed.2d 632, 651
(1983).

Under Pennsyl vania | aw, punitive damages nmay be awarded
for conduct that is outrageous, because of defendant’s evil
notive or his reckless indifference to the rights of others.
Puni ti ve damages nust be based on conduct which is “malicious,

want on, reckless, willful, or oppressive’. Feld v. Merriam

506 Pa. 383, 396, 485 A.3d 742, 748 (1984)(internal citations and
guotations omtted).
Puni ti ve damages may not be awarded for m sconduct
whi ch constitutes ordinary negligence such as inadvertence,
m st ake and errors of judgnment. Even gross negligence is not

sufficient to justify an award of punitive damages. Hall v.
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Jackson, 788 A.2d 390, 403 (Pa.Super. 2001) (internal citation
and quotations omtted).

In the within action, punitive damages are not
avai lable with respect to plaintiff’s substantive due process
cl ai m brought pursuant to 8 1983 agai nst defendants Authority or
Comm ssion. Under 8§ 1983 jurisprudence, these defendants are
prot ect ed agai nst punitive damage awards because they are state
governnment entities.

Simlarly, wwth regard to renedi es under federal [|aw,
only prospective injunctive relief may be obtai ned agai nst
def endants Hornberger, Roberts, Hill, Laslow and Sokolow in their
official capacities. Therefore, plaintiff’'s claimfor punitive
damages with respect to plaintiff’s substantive due process claim
must be di sm ssed agai nst these defendants in their official
capacities.

Thus, with regard to plaintiff’s sole remaining federa
claimfor substantive due process violations, plaintiff’s claim
for punitive damages against all defendants is di sm ssed.
However, punitive damages nmay be avail abl e agai nst defendants
whi ch have been dism ssed fromthis action w thout prejudice
after plaintiff files a nore specific amended conpl aint.

Specifically, punitive danmages nay be available with
respect to plaintiff’s substantive due process, equal protection,

procedural due process and First Anendnent retaliation clains
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agai nst the individual DEP®®, Authority3®*, and Conm ssion®
defendants in their individual capacities. Additionally,
punitive damages may al so be available with respect to
plaintiff’s substantive due process, equal protection, procedural
due process and First Anendnent retaliation clainms against the
Spotts Stevens defendants. 36
As alleged in plaintiff’s conplaint, these defendants
conspired to extort financing fromplaintiff for public projects
for the benefit of defendant Authority and to deprive plaintiff
of its mne operation license. Such conduct may denonstrate
defendants’ evil intent and establish a callous disregard for
plaintiff’'s federally protected right to use its real property.
However, plaintiff’s claimfor punitive damages wth
respect to its negligence clai munder Pennsylvania | aw nust be
di sm ssed against all defendants in this action. As noted above,
under Pennsylvania | aw, punitive damages are not avail able for
cl ai ns based upon negligent conduct, even if the alleged conduct

constitutes gross negligence.

83 The indi vidual DEP defendants are defendants Hornberger, Roberts,
H 11, Laslow and Sokol ow.

84 The individual Authority defendant is defendant Fournier.

35 The indi vi dual Conmi ssion defendant is defendant Miszynski .

86 The Spotts Stevens defendants are Spotts Stevens & McCoy, Inc. and

Ri chard M Schl oesser.
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Accordingly, plaintiff’s claimfor punitive damages is
dism ssed with respect to plaintiff’s substantive due process
cl ai m agai nst all defendants. Plaintiff’'s claimfor punitive
damages with respect to plaintiff’s substantive due process,
equal protection, procedural due process and First Anendnment
retaliation clains against the individual DEP, Authority, and
Comm ssi on defendants in their individual capacities, and the
Spotts Stevens defendants may be re-asserted in a nore specific
amended conpl ai nt.

Finally, plaintiff’s claimfor punitive damages is
dism ssed with respect to its negligence claimunder Pennsylvania
| aw agai nst all defendants.

Attorney’s Fees

Under federal law, in its discretion, the court may
award attorney’s fees to a prevailing party in a civil rights
action pursuant to 42 U S.C. § 1983. See 42 U. S.C. § 1988.
However, Pennsylvania lawis clear that a litigant cannot recover
counsel fees from an adverse party unless there is express
statutory authorization, a clear agreenent of parties, or sone

ot her established exception. Snyder v. Snyder, 533 Pa. 203, 212,

620 A 2d 1133, 1138 (1993).
Plaintiff’s substantive due process claimis brought
pursuant to 42 U.S.C. 8§ 1983. Therefore, if plaintiff is

ultimately the prevailing party on its substantive due process
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claim it may seek attorney’'s fees pursuant to 42 U S.C. § 1988,
the federal fee-shifting statute for civil rights actions.
However, plaintiff has not cited any statutory basis
for the inposition of attorney’ s fees based upon Pennsyl vania | aw
inthis action. Plaintiff has not averred the existence of any
fee-shifting agreenent, nor has plaintiff pointed to any
est abl i shed exception in Pennsylvania case | aw pursuant to which
it my be entitled to attorney’s fees. Absent a clear basis to
i npose attorney’s fees under Pennsylvania |aw or a fee-shifting
agreenent, the “Anerican Rule” will be followed, and each party
W Il be responsible for its own attorney’'s fees for plaintiff’s

Pennsyl vania law clains. Merlino v. Del aware County,

556 Pa. 422, 425, 728 A.2d 949, 951 (1999).

Accordingly, plaintiff’s direct claimfor attorney’s
fees is dism ssed insofar as they are incurred in connection with
its clainms under Pennsylvania |law. However, this decision is
i ndependent of whether plaintiff may eventually recover its
attorney’s fees for its state | aw clains under the applicable

federal fee-shifting statute.?

37 In Luria Brothers & Conpany, Inc. v. Allen, 672 F.2d 347, 357
(3d Cir. 1982), the Third Circuit applied the United States Suprene Court’s
“substantiality test” and recognized that attorney’'s fees may be awarded for
non-fee claims arising out of a “comon nucl eus of operative fact”.
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Abst enti on

St ay Request

Were a party in federal court seeks a stay because of
pending parallel litigation in state court, this court is obliged
to consider such a request as a notion for abstention. Westport

| nsurance Corporation v. Law Ofices of Marvin Lundy,

2004 W. 555415, at *5 (E.D.Pa. Mar. 19, 2004) (Baylson, J.).

This policy is based upon the reality that if there is parallel
state court litigation, a stay of the federal case may forever
forecl ose the federal courts as a forumin which plaintiff may

seek relief. Spring Cty Corp. v. Contractors of Anerica, Inc.,

193 F. 3d 165, 171 (3d Cr. 1999).

Thus, because of the close interrelationship between a
nmotion for a stay based on parallel state proceedi ngs and a
nmotion for abstention based on parallel state proceedings, the
nmotion for a stay pending the outconme of pending parallel state
court litigation is properly treated as a notion for abstention.
Accordi ngly, defendants’ request for a stay of this litigation
pendi ng the outconme of parallel Pennsylvania state court
litigation is treated as a duplicative request for abstention,

and, for the follow ng reasons, is deni ed.
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Abst ention Generally

The United States Court of Appeals for the Third
Circuit has recently stated the foll ow ng regarding the
application of abstention:

Abstention is a judicially created doctrine under
which a federal court will decline to exercise its
jurisdiction so that a state court or agency wl|l
have the opportunity to decide the nmatters at
issue. The doctrine is rooted in concerns for the
mai nt enance of the federal system and represents
an extraordi nary and narrow exception to the
virtual ly unfl aggi ng obligation of the federal
courts to exercise the jurisdiction given them

H Tech Trans, LLC v. New Jersey, 382 F.3d 295, 303 (3d Cir

2004) (internal citations and quotations omtted).
Abstention should be rarely invoked and is
appropriate only in the exceptional and limted

circunstances. Addiction Specialists, Inc. v . The Township

of Hanpton, 411 F.3d 399, 408 (3d Cr. 2005). Furthernore,
the Third Crcuit has held that abstention is not inplicated
nmerely because | ocal or municipal |and use issues form part

of the federal controversy. Heritage Farns, Inc. V.

Sol ebury Township, 671 F.2d 743, 746 (3d Cr. 1982); Gwnedd

Properties, Inc. v. Lower Gwnedd Township, 970 F.2d 1195,

1999 (3d Cir. 1992).
Def endants seek to have this court abstain from

this matter pursuant to Younger v. Harris, 401 U S. 37,

91 S.Ct. 746, 27 L.Ed.2d 669 (1971), and Burford v. Sun G|
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Conpany, 319 U.S. 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943).
The application of each of these abstention doctrines is
consi dered bel ow.

Younger Abstention

The abstention doctrine enunci ated i n Younger V.

Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971), and its
progeny i s based upon principles of equity, comty and
federalism Younger abstention is a prudential limtation on a
federal court’s jurisdiction which applies when a party seeks to
have a federal court interfere with ongoing state proceedi ngs.

Marran v. Marran, 376 F.3d 143, 154 (3d Gr. 2004). As

formulated by the Third Grcuit:

Abst ention under Younger is appropriate only if
(1) there are ongoing state proceedings that are
judicial in nature; (2) the state proceedi ngs
inplicate inportant state interests; and (3) the
state proceedings afford an adequate opportunity
to raise federal clains....

Even if the necessary three predicates exist,
however, Younger abstention is not appropriate if
the federal plaintiff can establish that (1) the
state proceedi ngs are bei ng undertaken in bad
faith or for purposes of harassnment or (2) sone
ot her extraordinary circunstances exist, such as
proceedi ngs pursuant to a flagrantly unconstitu-
tional statute, such that deference to the state
proceeding will present a significant and

i mredi ate potential for irreparable harmto the
federal interests asserted....

Schall v. Joyce, 885 F.2d 101, 106 (3d Cr. 1989)(interna

citations omtted ).
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Particularly apt to the within action is the Third

Circuit’s decision in Gwnedd Properties, Inc. v. Lower Gwnedd

Townshi p, 970 F.2d 1195, 1999 (3d Cr. 1992). In that action, a
real estate developer clainmed that its constitutional rights had
been vi ol ated through the abusive denial of |and use permts
under | ocal ordinances by a local municipality and its officials.
In reversing the district court’s decision granting
Younger abstention, the Third Crcuit remarked: “Unlike state
proceedings in which the legality of |and use ordi nances are at
i ssue, here [plaintiff] alleges that the defendants have applied
t hese ordi nances maliciously in order to deprive [plaintiff] of
its federal constitutional and statutory rights”. 1d. at 1202.
After declining to find abstention appropriate, the Third CGrcuit
hel d that federal jurisdiction was appropriately exercised. 1d.

Thus, in Gwnedd Properties the Third Crcuit held that

Younger abstention is not inplicated sinple because | and use
i ssues may formpart of the controversy between the parties and
there are parallel state proceedings. Nevertheless, each of the
Younger abstention factors is considered bel ow

There is no dispute in this action that there are
ongoi ng state proceedings that are judicial in nature. Al though
t hese proceedi ngs were ongoi ng before the Conmonweal t h of
Pennsyl vani a Environnental Hearing Board at the tinme defendants

filed their nmotions to dismss, the Environnental Hearing Board
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has issued its Adjudication. However, plaintiff has appeal ed the
Board’ s Adjudication to the Coomonweal th Court of Pennsylvani a,
and the appeal is currently pending. Thus, there are ongoi ng
proceedi ngs before the Comonweal th Court, and such proceedi ngs
are judicial in nature.

Turning to the state interests which are inplicated in
the state proceedings, the Third Grcuit Court has held that
“land use law is one of the bastions of local control, largely

free of federal intervention.” Congregation Kol Ani Vv. Abington

Townshi p, 309 F.3d 120, 135-136 (3d Cr. 2002). “Land use policy
customarily has been considered a feature of |ocal governnent and
an area in which the tenets of federalismare particularly

strong.” 1zzo v. Borough of River Edge, 843 F.2d 765, 769

(3d Gr. 1988).
For this reason, federal courts are generally loathe to
interfere with state | and use regul atory schenes. Rucci V.

Cranberry Townshi p, Pennsylvania, 130 Fed. Appx. 572, 577 (3d Gr.

2005)(citing lzzo v. Borough of River Edge, 843 F.2d 765, 769

(3d Cir. 1988)). Thus, the parallel state proceedings related to
the within action inplicate inportant state interests.

Not wi t hst andi ng satisfaction of the first two Younger
abstention requirenents, defendants have not denonstrated that
the parallel state proceedi ngs provide an adequate forumin which

plaintiff’s constitutional clains can be vindicated. Although
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def endants aver that plaintiff has asserted constitutional clains
in the parallel state proceedi ngs, defendants have not
denonstrated that either the Environnental Hearing Board or the
Commonweal th Court (in review ng the decision of the Board)
considered, or will entertain, plaintiff’s constitutional claim
for substantive due process. Mreover, defendants have not
denonstrated that the parallel proceedings could award damages
agai nst any of the defendants in the within action.

Plaintiff’s inability to raise its constitutional claim
in the state proceedings is borne out through review of the
January 31, 2008 Adjudication rendered by the Environnental
Hearing Board. The decision indicates that the only
constitutional claimconsidered by the Board was a chall enge to
def endant Pennsyl vani a Departnent of Environmental Protection’s
three orders as an unconstitutional taking. Furthernore, as a
matter of Pennsylvania |law, the Board s actions wll be revi ewed
under an arbitrary-and-capricious standard by the Commonweal t h

Court. UMCO Enerqgy, Inc. v. Departnent of Environnenta

Protection, 938 A 2d 530, 531 (Pa.Comw. 2007).

Because plaintiff cannot adequately raise its
constitutional claimin the parallel state proceedi ng, Younger
abstention is not applicable. Accordingly, defendants’ notions

to dismss on the basis of Younger abstention are denied.
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Bur ford Abstention

In Burford v. Sun G| Conpany, 319 U S. 315,

63 S.Ct. 1098, 87 L.Ed. 1424 (1943), the United States Suprene
Court held that federal courts should refrain fromrevi ew ng
state issues involving a conplex regulatory schenme and sensitive
areas of state concern. Burford abstention provides that when
state-court review is available, a federal court should decline
tointerfere wwth the state proceedi ngs:
(1) when there are difficult questions of state
| aw bearing on policy problens of substanti al
public inportance; or
(2) where the exercise of federal review of the
guestion woul d be disruptive of state efforts
to establish a coherent policy with respect

to a matter of substantial public concern

Fi ege v. Sechrest, 90 F.3d 846, 847 (3d Cir. 1996)(interna

citations and quotations omtted).
Burford abstention has generally been limted in its
application to state regulatory matters such as establishing

rates for natural gas or transportation. Commerce Conmerci al

Leasing, LLC v. Broward Title Conpany, 2005 W. 1244919, at *1

(E.D. Pa. May 25, 2005)(Geen, S.J.). Mreover, if the federa
case involves clains for noney damages as well as injunctive
relief, the proper course under Burford abstention is to stay the
federal case pending the outcone of the state court proceedings,

not outright dismssal. Fiege v. Sechrest, 90 F.3d at 851.
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However, Burford abstention does not apply to this
action. Plaintiff is not attacking Pennsylvania s conpl ex
regul atory schene governing mning |licenses and water extraction.
Instead, plaintiff is seeking redress for an el aborate conspiracy
bet ween state and | ocal agencies, governnent officials and
private actors which has resulted in the alleged deprivation of
plaintiff’s constitutional rights. Plaintiff’s claimis based
upon defendants’ m suse of their authority, not the ability of
the state to confer regulatory authority or enforce such
authority.

Thus, the plaintiff’s claimagai nst defendants’
official actions in this case involves constitutional questions
based upon defendants’ conspiracy and malici ous m suse of power.
Plaintiff’s claimdoes not involve conplex questions of state |aw
bearing on policy problens of substantial public inportance. Cf.

Heritage Farns, Inc. v. Sol ebury Township, 671 F.2d 743, 748

(3d CGr. 1982).

Mor eover, because plaintiff is not attacking
Pennsyl vania’s regul atory schene itself, there is little
possibility that plaintiff will upset Pennsylvania s ability to
set a coherent state policy concerning mning permts and water
extraction rights. Defendants have not asserted that any relief
granted in this action could upset the delicate bal ance achi eved

through state regulations allocating |licensing authority.

-XCi V-



Def endants have not averred that this federal action wll
interfere with any policymaking or regul atory function of
Pennsyl vani a agenci es.

Accordi ngly, defendants’ notions to dism ss on the
basis of Burford abstention are deni ed.

CONCLUSI ON

For the foregoing reasons, and consistent with the
wWithin Opinion, | grant in part and deny in part each of the
followng notions: (1) DEP and DEP Defendants’ Mtion to D smss
the Conplaint; (2) Mdtion of Spotts Stevens & McCoy, Inc. and
Ri chard Schl oesser to Dismss Plaintiff’s Conpl aint;

(3) Defendant Tel ford Borough Authority and Defendant Mark
Fournier’s Motion to Dismss and Strike Plaintiff’s Conplaint and
Motion for a More Definite Statenent; and (4) Defendants Del aware
Ri ver Basin Comm ssion and WIlliamJ. Miszynski’s Mtion to

Dismss Plaintiff’s Conplaint or for a Stay.
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